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No. CCXXXIX.— February, i88i. 


L— CROWN PROSECUTIONS: RIGHT OF 
REPLY. 

TTTRITERS on the practice of the Criminal Law'and on 
^ ^ the Law of Evidence, as administered in England, 
inform us that in the case of public prosecutions, whethef* 
for felony or misdemeanour, insiituted by the Crown^ the Law 
Officers of the Crown, and those who represent them, enjoy as 
their peculiar privilege or prerogative, the right of a general 
reply, although no evidence be adduced on the part of the 
defendant. It is unnecessary to remind the professional 
reader that no such privilege is enjoyed by the prosecuting 
counsel in an ordinary criminal case ; and to those who 
have had much experience of Criminal Courts, especially 
in the conduct of defences, the importance attached to the 
possession of the “ last word,” and the devices resorted to, 
and the miscarriages of justice that sometimes happen in 
the effort to secure it, are well known. The law officers 
and their representatives, therefore, seldom appear as 
prosecutors without having their privilege challenged, and 
at least a protest entered against its exercise, though the 
Judges — whatever their opinions about the justice or ex- 
pedience of the claim— being bound by “immemorial usage,” 
are generally obliged to decide in favour of “ privilege.” The 
objectors, however, are encouraged in their course by the 
fact that the Judges have not adopted one uniform rule on 
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mz Ie^OWH PROSECUTIONS: RIGHT OF REW-Y. 

subj^t^ and are not quite agreed Either as to the cases 
in^||iich, of the persons to whom, the privilege is applicable ; 
for, while the majority of them have held that the law officers 
and those who represent them were entitled to the privilege, 
others, such as Mr. Baron Martin and Mr. Justice Byles, 
have restricted it to the Attorney-General of England in 
person, and declined to accord it to the Attorney-General 
of the County Palatine of Lancaster — even when prosecut- 
ing within that County. 

In former times, when this privilege was but seldom 
daimed, its exercise was scarcely felt to be a public 
grievance. But the circle of privilege has been gradually 
widening, and from the Attorney^General it has got to the 
Solicitor-General, and from them to any one who says he 
represents the Attorney-General : from the strictly criminal 
cases to cases ii] the Exchequer in which the Crown is 
concerned (6 Ex. 464), and now, under the Prosecution of 
Offences Act, 1879, Lord Justice Bramwell has held that 
the privilege of the reply may be claimed in a case insti- 
tuted by the Director of Public Prosecutions, under the 
direction of the Attorney- General (case of the Directors of 
the Northern Counties of England Fire Insurance Company, 
tried at Manchester Summer Assizes, 1880). The grievance, 
therefore, seems to have become sufficiently frequent and 
wide-spread, and the champions of privilege sufficiently loud 
in their demands, to justify us in directing attention to the 
subject, and inquiring into the grounds for its existence. A 
crime being a violation of a right, considered in reference 
to its effect on the community at large, and one of the 
professed objects of the institution of Civil Government 
being the maintenance of the order and conservation of the 
peace of the community, the prosecution and punishment 
of crirpe would seem to be one of the primary duties 
attaching to the Crown, whose peace has been infringed, 
and whom therefore such offences chiefly concern. The 
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offence is not against the individual injured, but against the 
community or State, and therefore a prosecution should be 
instituted, not by the individual, but on behalf of the State 
by its own officer. Such a duty has, Indeed, been recognised 
and acted on by most States, but in England only to a 
limited extent ; criminal proceedings here being ‘‘ as the 
general rule, instituted at the instance of a private 
prosecutor, that is to say, either by the person who has 
himself been the subject of the offence, or (in the case of mis- 
behaviour, punishable by the infliction of a penalty) by some 
common informer for the sake of money ; and it is only 
occasionally that the Crown interferes directly, and that 
the alleged offender is prosecuted by the Treasury, and the 
Attorney-General directed to conduct if (Stephen’s 
Commentaries, vol. 4, p. 376). For though the Sovereign 
lends the sanction of her name to a prosecutor whenever 
there is sufficient ground for instituting a criminal suit, 
that is about the utmost she affords him ; he cannot even 
file an information through the Master of the Crown Office, 
in the case of ‘‘ gross misdemeanours,” without incurring 
expense as well as trouble, and in ordinary cases finds 
his firmest ally in Policeman X. 

A system of law that has grown up so gradually as that 
of England has- -composed of so many different elements, 
and into which custom enters so largely, is tolerably certain 
to exhibit some anomalies in the eyes of the “Scientists.” 
As Bacon has put it — “ Like as waters do take tinctures 
and tastes from the soils through which they run, so do civil 
laws vary according to the regions and governments where 
they are planted, though they proceed from the same 
fountain.” And the English being essentially a practical 
people, as M. Taine has pointed out, prone to the study of 
facts rather than fancies and theories, the writers on English 
law, when laying down its theory and reducing, its principles 
to the hard and fast lines of the civilians, >are ever and anon 
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104 .CROWN PROSECUTIONS: RIGHT OF REPLY. 

thwarted in their efforts by the irrepressible “ immemorial 
usage ** — and thus we often find that ** the philosophers 
advance many things that appear beautiful in discourse, but 
lie out of the road of use*' (Advancement of Learning, 
book I, chap. 3). Though, therefore, in theory, the com- 
mission of any crime is an outrage on the entire community, 
and, as such, ought to be prosecuted by the officers of the 
State as representing the public, still, in practice and in 
fact, it is not so recognised in England. When A. has his 
handkerchief or his watch stolen from him, it is seen that 
although the entire community ought to feel aggrieved, and 
forthwith proceed to vindicate its broken peace and security, 
practically, it takes but little interest in it, and is not visibly 
affected thereby. The State, therefore, while theoretically 
disapproving the thief’s action, leaves the particular unit of 
the community, \^ho has been more particularly personally 
aggrieved, to make his complaint to the typical Policeman X, 
who, in the end, is probably bound over to prosecute, and 
in the majority of cases discharges the functions of a Public 
Prosecutor at a very modest outlay on the part of the 
public. Particular kinds of crime, however, seem to have 
the effect of perturbing and calling into action several units, 
and then an outraged community is represented by some 
association or society, whose professed anxiety may be to 
suppress vice ; or to protect the female sex ; or to save 
donkeys and other animals from undue cudgelling or over- 
persuasion on the part of their drivers. But it is only in a 
very few instances, and in the case of atrocious crimes and 
great commercial or social frauds, that the community, as 
represented by the State, awakes to a consciousness that 
its interests are in jeopardy, and becomes sufficiently 
agitated or affected as a whole to take practical action 
by the, hands of the Treasury officers. That this is no 
exaggerated picture of the present condition of public 
prosecutions in this country, will sufficiently appear from 
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the following description of the cases that are taken up by 
the Treasury, extracted from the speech of Sir R. A. Cross 
(then Home Secretary), on the discussion of the Prosecution 
of Offences Bill, 1879: — ‘‘If,” he says, “there now is a 
case which is supposed to be an important one, an applica- 
tion is made to the Secretary of State to take it up as a 
Government prosecution, and, if it is decided to do so, an 
order is at once made to consult the Solicitor to the 
Treasury; and at the present moment there are a number 
of prosecutions that, either by law or practice, the Secretary 
of State may require the Treasury Solicitor to take up. 
The Attorney-General is, therefore,, practically a Public 
Prosecutor” (Pari. Debates, vol. 244, p. 973). The 
practical outcome of all this has been that, except in those 
few “ important ” cases which attam the dignity of public 
prosecutions under the care of an official wh*o is “ practically 
a Public Prosecutor” (the number of cases prosecuted 
annually by the Treasury, exclusive of Mint cases, being 
considerably under 200, out of a total of nearly 15,000), 
crimes, as a rule, have hitherto been dealt with as matters 
that concerned only the person aggrieved and the accused, 
and have been placed on much the same footing as a civil 
action. Even now, with a Director of Public Prosecutions, 
the condition of affairs, though nominally improved, is no 
better. At the time of the passing of the “ Prosecution of 
Offences Act, 1879,” the unsatisfactory condition of the 
subject was admitted by all parties, and the duty of the 
State to provide for the due prosecution of all offences 
insisted on. In 1834, ^^54 ^855, and in 1873, com- 

mittees had sat upon the subject and reported strongly in 
favour of the appointment of a Public Prosecutor, and the 
Lord Chief J ustice of England had declared his views as to the 
duty of the State apropos of the prosecution of crime.* . And 
yet the whole result of their deliberations is this : — “ It shall 
be the duty of the Director of Public Prosecutions, under 
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the superintendence of the Attorney-General, to institute, 
undertake,, or carry on such criminal proceedings . . . 

as may be, for the time being, prescribed by regulations 
under this Act, or may be directed in a special case by the 
Attorney-General/' ‘‘The regulations under this Act shall 
provide for the Director of Public Prosecutions taking 
action in cases which appear to be of importance or diffi- 
culty, or in which special circumstances, or the refusal or 
failure of a person to proceed with a prosecution, appear to 
render the action of such Director necessary to secure the 
due prosecution of an offender ’’ (sec. 2). Section 6 pro- 
vides, that when the Director of Public Prosecutions 
abandons, or neglects to carry on, any criminal proceeding 
undertaken by him, the aggrieved parties may, under certain 
conditions, proceed with them, and sec. 7 enacts, “that 
nothing in this Act shall interfere with the right of any 
person to institute, undertake, or carry on any criminal 
proceeding.** We have thus nominally taken a step in the 
right direction in appointing a Director of Publig Prose- 
cutions. But this Director is himself to be directed by the 
Attorney-General, and to be subject to his regulations, he 
being still apparently what he was formerly described to be 
— “ practically a Public Prosecutor.*’ And when we come 
to enquire into the nature of the public prosecutions that 
are to be directed by him, the delusion is at once dispelled, 
and we find ourselves face to face with our old friends 
under a new name. He is simply to direct the cases of 
“importance or difficulty,” or that contain “special cir- 
cumstances” and the other ingredients that mark the 
“ number of prosecutions that, either by law or practice, 
the Secretary of State may require the Treasury Solicitor 
to take up,” to use the words of Sir R. A. Cross, in the 
speech already referred to. The class of cases deemed worthy 
of the dignity of “ public prosecutions ” will thus remain 
nearly as limited as before ; while under sec. 6, there is the 
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possibility of the undignified spectacle of criminal pro- 
ceedings being carried on after they have been abandoned, 
or after a refusal to undertake them, by the Director of 
Public ^ Prosecutions, and even in spite of him. Indeed, 
this last contingency has already actually been realized at 
the last August Sessions of the Central Criminal Court, 
when a man named Gudotti, after a coroner’s jury had 
returned a verdict of “accidental death,” and the Public 
Prosecutor had declined to take up the case as one not 
proper to be prosecuted at all, was arraigned on a charge 
of manslaughter. Mr. Commissioner Kerr characterised 
the prosecution as wholly unnecessary, and costing the 
country a sum of money that might have been saved, and 
• intimated, that if a similar case came before him again he 
should disallow the costs, unless the Public Prosecutor 
had charge of it. He would,, he said, set .his face against 
unnecessary prosecutions by private prosecutors, and the 
police must understand that they must not take it upon 
themselves with solicitors to prefer charges, simply because 
of the bill of costs that would result. The whole of the 
change effected by the Act of 1879, reminds one very much 
of the scene depicted in Punchy during the early stages of 
the Afghan war, where some of the members of a Highland 
regiment were seen lying at their ease in the sun in the 
back-ground “ daein naething,’- as described by the sergeant, 
who further expressed his intention of sending up some 
more of the men to help them to do it. 

We have, in short, begun our reformation at the wrong 
end, by erecting the head of a department before we have 
got the department itself : — a director who, as yet, has nobody 
to direct. -We have ornamented and gilded the top of the 
structure, and neglected the lower portions where all the 
mischief lay, and where all the fraud and “ putting on the 
screw,” the debt collecting, and the compromising are done, 
and where alone they are possible. 
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We ai:^e thus no nearer the practical realization of a PuMic 
Prosecutor than before ; and, as pointed out by the present 
Home Secretary (Sir W. V. Harcourt) while discussing the 
Bill of 1879, there can be no satisfactory administration of 
justice, unless we have something like a Procurator Fiscal, 
such as exists in Scotland, who is responsible for all prose- 
cutions. 

No one could, of course, object to the State being 
relieved of its duty by means of voluntary effort, and the 
public purse being, to that extent, spared. But private in- 
dividuals or societies, unlike those boroughs where the 
municipal authorities have undertaken the duty, which is 
efficiently carried out by a properly qualified officer, are 
under no obligation to take up every case, even of ^he kind 
they have taken peculiarly under their protection, and, 
among those they choose to take up, their zeal is not always 
tempered by discretion — their enthusiasm has even been 
known to occasionally eventuate in prosecutions that might 
be described as ^‘harassing.” Enthusiasts may err by 
doing too much as well as too little, and the champions of 
virtue have, sometimes, by ill-timed action, been the 
means of gaining currency for, and giving notoriety to, a 
class of literature that otherwise might have remained in not 
unmerited obscurity. The existence of these associations, 
therefore, even when they keep within bounds, is no more 
an argument against the establishment of Public Prosecu- 
tors, than the existence of voluntary schools was against 
the establishment of School Boards and compulsory educa- 
tion. It is even open to individuals to make use of the 
present system merely to vent their spleen, or to turn the 
Criminal Courts to the purposes of fraud and extortion, 
and convenient substitutes for large or small debt Courts ; 
while jn very many cases they are apt to be too lax and 
rather “bear the ills they have, than fly to others that they 
know not of, “ in the shape of worry and expense ; and thus it 
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comes to pass (as writers of acknowledged autkority^ te 
pointed out) that many crimes have gone unpunished. 

Some, while admitting the evils resulting from the present 
system, have urged that the change to Public Prosecutors 
would be too sweeping and sudden, and have suggested 
the adoption of gradual and tentative measures, which 
seems veiy much like suggesting to a man whose limb must 
be amputated that it would be better to have it done piece- 
meal, as then he would not miss it so much. The expense 
has been the bugbear of many — though other countries have 
willingly faced it, and it has not been shown that it would 
necessarily be much increased — while a few have taken 
refuge in that last resource of the supporters of a hopeless 
cause — that it is ‘‘ un-English.’* 

This practical refusal of the facts of English criminal 
law and practice to accommodate themselves to theories, 
in the framing of which they have not been consulted, has 
manifested itself throughout. The whole spirit of the 
English system of criminal procedure has been to regard a 
criminal trial as in form a public inquiry, but in substance 
and in spirit a mere litigation between the prosecutor and 
the accused {Vide Mr. Justice Stephen’s General View of 
the Criminal Law). The ordeal among the Anglo-Saxons, 
and the appeal of the Normans, were to all intents and 
purposes private lawsuits ; and there being no public of&cer 
whose duty it was to prepare th^ evidence, &c., against the 
criminal, the task was left to those who felt aggrieved and 
wished to bring the criminal to justice. 

Under a system which thus left every one to look after 
his own interests, a criminal trial might be the result of a 
complaint by an individual accuser, as the person aggrieved, 
which was the method of trial by Appeal ; or the accusation 
might be by common report or general knowledge ^of the 
publicy as indictments and presentments in fact were, and, in 
theory, stilj are, and where the King or Government were 
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p^aionally and directly aggrieved, by Information and 
Impeachment. 

In to appeal of felony, the individual accuser — the person 
aggrieved either immediately or mediately as the Avenger of 
Blood-^had complete control over the whole proceedings, 
which were looked upon as a demand for redress on account 
of the particular injury suffered. And so little were the 
public supposed to be interested in it, that if the one visible 
magistrate” to whose keeping the interests of the community 
have been confided, had in a virtuous mood, been first in 
the race, and had indicted the accused, and he had been 
convicted and afterwards pardoned, or had been acquitted, 
he was still liable to be ‘‘ appealed ” by the person aggrieved. 
The appellee, if convicted, was liable to the same punish- 
ment as if he had been found guilty on indictment, but 
with this difference, that though the King might pardon and 
remit the execution of the sentence on an indictment, he 
had no legal right to pardon a person found guilty on an 
appeal of felony, it being a proceeding instituted at the suit, 
and in the name, of a private individual ; ‘‘ the general prin- 
ciple being clear that the King cannot pardon in cases when 
no interest is, either in point of fact or by implication of law, 
vested in him ” (Chitty on the Prerogative). 

This method of private prosecution, whose spirit still per- 
vades our criminal procedure, and which existed eo nomine 
down to 1819, when the defendant in Ashford v. Thornton 
threw down his gage on the floor of the King’s Bench and 
claimed the ancient, but then nearly obsolete, privilege of 
defending an appeal of murder with his body, — being viewed 
as a private litigation between the parties concerned, was 
conducted in all respects as a^ivil suit. The parties fought 
the legal duel on equal terms, and as a complainant had 
always,, enjoyed the right of employing counsel to conduct 
his case, a similar privilege was conceded to the appellee. 

In 1730, when Thomas Bambridge was indicted at the 
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Old Bailey for the murder of Rofeert Castell, a;iid acquitted, 
Mrs. Castell, the widow, sent out an appeal of murd^ *’ 
against Bambridge and Corbett, the deputy warden of the 
Fleet, when the appellees put themselves upon the country 
and were tried before Lord Raymond, and a jury of London 
merchants. “ The appellees were ably defended (says Lord 
Campbell) by Serjeant Darnell and Serjeant Eyre, who 
both addressed the jury in their favour in long and eloquent 
speeches, and, by calling witnesses, they made out a clear 
defence '' (Life of Lord Raymond). 

In the case, however, of prosecutions at the suit of the 
public or of the State, the relation of the parties was com- 
pletely altered — it was no longer two private litigants pitted 
against each other in a lawsuit, but a solemn public enquiry 
in which everything, save the interests of the community, 
seemed to be ignored. And the accused was dealt with in 
a spirit strangely at variance with our modern notions of 
fairness. 

The time was when the difficulties an accused person 
had to contend against were much greater than they are 
now ; when the supposed common law right of every subject 
to appear by counsel, whenever that privilege was accorded 
to the other side, though always conceded in cases of 
misdemeanour (6 State Trials, 797), was long subject to 
exceptions in cases of treason and felony, in which he could 
neither have counsel to deal with, nor witnesses to depose 
to, facts on his behalf. On the trial of Sir Nicholas 
Throckmorton for treason in 1554 (r State Trials, 870), the 
prisoner proposed to .call a witness on his behalf; and, 
having called him, this is what happened, in the words of 
the report : — 

Then John Fitzwilliams drew near to the bar, and 
presented himself to depose his knowledge in thejnatter 
in open Court. 

“ Attomey^General : I pray you, my lords, suffer him not 



Xia C&OWN PROSEtUtlOKS : RIGHT OF" i^Et>LY. 

be sworn, neither to speak; we have nothing to do with 
him, 

Throckmorton : Why should he not be suffered to tell 
truth ? And why be ye not so well contented to bear truth 
for me, as untruth against me ? • 

Hare : Who called you hither, Fitzwilliams, or com- 
manded you to speak ? You are a very busy officer. 

** Throckmorton ; I called him, and do humbly desire that 
he may speak, and be heard as well as Vaughan, or else I 
am not indifferently used ; especially seeing Master Attorney 
doth so press this matter against me. 

Southwell : Go your ways, Fitzwilliams, the Court hath 
nothing to do with you ; peradventure you would not be so 
ready in a good cause, 

‘‘Then John Fitzwilliams departed the Court, and was 
not suffered to speak.*' 

He might, indeed, have any point of law that arose 
argued by counsel if the Court thought proper to allow it; but 
as to facts, which it was alleged must be best known to 
himself, he was thought to have no need of aid (5 State 
Trials, 466). In 1377 on the prosecution of Latimer he 
craved “ counsel and day,” but William of Wykeham said 
it was not meet he should have counselor day, “for no 
man knew his deeds so well as himself” (St. Alban's 
Chronicle, Appendix to Introduction, p. 72). So likewise at 
the trial of Don Pantaleon Sa, on a charge of murder, in 
1654, he prayed that he might have the assistance of 
counsel in conducting his defence. Rolle, C.J., said, “ By 
our rules of proceeding this may not be. On questions of 
law only, are prisoners tried for felony to have the assistance 
of counsel. With respect to facts they are supposed to be 
competent to conduct their own defence, and in this case 
you shall find that we the Judges stand equal between you 
and the Commonwealth ” (5 State Trials, 460). 

And although this “rule of proceeding” remained in 
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force for 182 years after this, its hardship was even then 
recognised. Lord Commissioner Whitelock writes : — ‘‘ I 
confess I cannot answer the objection that for a trepass 
of 6d. value a man may have a counsellor-at 4 aw to plead 
for him, but when his life and posterity are concerned he is 
not admitted this privilege and help of lawyers. A law to 
reform this, I think, would be just, and give right to the 
people. What is said in defence, or excuse, of this custom 
is, ^ That the Judges are of counsel for the prisoners, and 
are to see that they shall have no wrong/ And are they 
not to take the same care of all causes that shall be tried 
before them?*’ (Whitelock’s Memorials, November, 1649). 

Gradually, and with halting steps, the reform of these 
abuses has been effected, though their removal has, in some 
instances, been more owing to the vehemence of party 
spirit than concern for the liberty of the subject. To the 
Jacobites we owe the Bill for regulating trials in cases 
of treason and misprision of treason” — a bill strenuously 
resisted by the Whigs and vilified by Burnet, who didn^t 
understand it — but ultimately carried in spite of obstinate 
opposition and after many failures. Sir William Parkyns 
was tried for high treason on the 24th March, 1695-6, after 
the above Act had passed, but one day before its provisions 
were to come into operation. He applied for a postpone- 
ment of his trial — if only for a day — which would have 
entitled him to have the aid of counsel in his defence ; but 
it was refused, and on his urging that ,counsel should be 
allowed him, the statute declaring that “ it was always just 
and reasonable,” Holt, CJ., replied, /’We are to proceed 
according to what the law is, and not what it will be.” 
This Act— the 7 & 8 Will. HI. c, 3 — allowed counsel in 
treasons; the 20 Geo. II. c. 30, conceded a similar right in 
Parliamentary impeachments ; and in 1836 was passgd the 
6 & 7 Will. IV. c. 1 14, which enacted that ** from and after 
the first day of October next, all persons tried fp^ felonies 
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admitted/ after ths case for the 

ptosectition, to make full answer and defence thereto by 
counsel learned in the law, or by attorney in Courts where 
attorneys practice as counsel,” Indeed, so careful has the 
law grown of the liberty of the subject, and so great its 
inxiety to deal fairly with him, that in cases where no counsel 
is employed for the prosecution, the prosecutor is not allowed 
to address the jury, but the evidence is gone into at once. 

Though the Queen is the one visible magistrate ” to 
whom has been confided the conservation of the public 
peace — ^though every crime is, at common law, alleged to be 
against her peace, and she is bound to lend the sanction of 
her name to the prosecution of any indictment found by a 
Grand Jury — we have ventured to enumerate prosecutions 
at the suit of the Crown and of State, not in their repre- 
sentative capacity, but as the “ parties aggrieved,”, as 
forming a distinct branch of the prosecutions known to the 
criminal law of England, For the Queen’s ordinary suits 
are of two kinds : either she acts upon the information or 
relation of other men as, for example, in indictments, 
which are found upon the oaths of a Jury, when the Queen 
appears as formal prosecutor, e:g; “ The Queen on the 
prosecution of Ai B. ; ” or she appears as the actual 
prosecutor in informations at her own suit, &c. For this 
latter purpose she has her Attorney-General, whose duty 
it is to exhibit informations and to prosecute for the Crown 
in matters criminal. He proceeds as the actual prosecutor 
for the Crown, and enjoys as his prerogative the right of 
exhibiting and filing ex-officio informations in the name of 
the Sovereign in criminal cases. This officer, of whom 
Wilrnot, C.J., says he finds no traces for centuries after 
the Conquest, was in Spelman’s opinion the great officer for 
pleas iof the Crown, who prosecuted by his own proper 
atitbprity for the King. The Attorney-General, said Yates, J . , 
4 Burr. 2527, is the officer of the King, 
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* . , , Informations exhibited by the King^s 

Attorney-General are considered as the King’s own prosecu- 
tions, and are called ‘‘ Declarations for the King,” therefore 
no costs are paid upon them. In the other informations 
(i.e , those tiled by the Master of the Crown Office at the suit 
of a subject), costs ” are often payable.” And in the same 
case, Lord Mansfield observes: — ‘‘An information for a mis- 
demeanour is the King’s suit. The title of the cause is, 
‘ The King against the Defendant.* ” 

From an early period it seems to have been customary 
for the Attorney-General, when he appeared ex officio as the 
prosecutor for the King, in informations, treasons, &c., and 
what were emphatically State prosecutions, to claim the 
privilege or prerogative of having the last word under all 
circumstances. This claim seems to have been readily 
conceded in deference to the high authority on whose 
behalf it was demanded ; and as the Sovereign was not 
bound by the ordinary rules as to the time within which he 
could pursue his remedy, there was, perhaps, nothing sur- 
prising in his conducting it in a different manner from that 
of oc TToAAot. On the trial at Bar of Dr. Hensey, for high- 
treason, 1578, although no evidence was called for the 
prisoner, York (Solicitor-General), as the second counsel in 
the case, was allowed to reply on behalf of the Crown. On 
the trial of Robert, Earl of Somerset, before the Lord High 
Steward, in 1616, after the evidence for the prosecution was 
closed, and the prisoner had made his defence, the Attorney- 
General (Sir Francis Bacon) said : ” It hath, my Lord, 
formerly at arraignments been a custom, after the King’s 
Counsel and the prisoner’s defence hath been heard, briefly 
to sum up what hath been said ; but in this we have been 
so formal in the distribution, that I do not think it neces- 
sary.”* So on the trial in the King’s Bench, on indiotment 

^ Bacon seems to have been ready on all occasions to assert his prerogative^ 
In the case of Lords Presidents of Wales and York^ la Coke, 53, ♦♦ and ibf 



Il6 CROWN PROSECUTIONS : RIGHT OF REPl-T* 

at suit of the King, of Thomas Harrison, for words spoken 
against Mr. justice Hutton, in 1638, after the prisoner had 
made his defence, the Attorney-General replied. Again, on 
the impeachment of the Earl of Wintoun, in 1716, though 
no evidence was offered on behalf of the prisoner, the 
managers for the House of Commons were requested to 
make their reply. And on the impeachment of Lord Lovat 
by the Commons, in 1746, no evidence being adduced for 
the defence, the Lord High Steward informed the prisoner 
that “the Commons, by the constant rules of proceeding in 
cases of this kind, are entitled to the last word.’* 

The same rule of procedure was followed with even less 
varying certainty in all ex officio informations. Once only 
do we find an Attorney-General manifesting any hesitation 
as to the privileges of his high office, and basing his claim 
to the reply on no higher grounds than those of an ordinary 
mortal. On the trial of Woodfall for libel in publishing 
Junius’s “ Letter to the King,” in 1770, the Attorney- 
General (De Grey) ventured to believe that he had a right 
to reply because of the defendants having stated points of 
law “ which he did not allow.” But his doubts were soon 
dispelled by Lord Mansfield, who told him “that as 
Attorney-General he might reply, notwithstanding the 
defendant had not examined witnesses ; that the Solicitor- 
General, indeed, or any other counsel, could not, but that 
the Attorney-General might ” (20 State Trials, 900). 

On the trial of Horne Tooke, on a criminal information for 
libel, in 1777 (20 State Trials, 652), the unfairness of the 
Attorney-General’s right of reply was strongly urged, but to 
no purpose. “ The established practice and approved rules 

the motion to have the rule set down, &c., it was moved by the King’s 
Serjeant, and we advised thereupon ; when this had been thus delivered, by 
way of answer, Bacon, the King’s Solicitor, offered to reply, but after the Judge 
fipc^n in the name of all his brethren, the Lords would not snffer him to 
speak alter 1^ Judge.’^ 
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of tie Cotirt are so,’^ urged Horiie^ ^‘ only Slcauae they are 
reason, and reason approved by long experience ; and they 
obtain as rules and practice only for that cause/^ . . . 

‘‘ The established practice and approved rule of the Court 
in trials of this kind (when the Attorney-General does not 
prosecute) was, that if the evidence brought for the prosecu- 
tion is not controverted by any other evidence on the part 
of the defendant, but the fact, as far as it depends upon 
testimony, taken as the prosecutor’s evidence left it ; that 
then the defendant’s answer closes the pleading, and that, 
my Lord, has obtained and been established as the 
approved rule and practice of the Court, because it is 
supposed the method best calculated for the obtaining of 
justice ; that is, for the conviction of the guilty and the 
acquittal of the innocent, for both are to be regarded ; and 
when that is done, then only, I suppose, injustice done.” 
. . . . “ It must be supposed the best method of 

obtaining justice.” It is the King’s interest to obtain im- 
partial justice. “ But this claim of Mr. Attorney-General, 
my Lord, absurdly supposes the contrary, and that the 
King has an interest in their being convicted, and that 
therefore easier and readier means, and greater means, are 
to be allowed to the King for obtaining a conviction than 
are allowed to any other person, my equal or my inferior.” 
To all this, however, Lord Mansfield replied, “ I am most 
clear that the Attorney-General has a right to reply, if he 
thinks fit, and that I cannot deprive him of it.” • . . . 

“ There is not a State Trial where the Solicitor-General or 
the Attorney-General has -not replied.” 

Lord Mansfield, in charging the Jury in Horne’s case, 
with regard to the Attorney-General’s right of reply, says : 
“ Now, I will tell you what I take to be the practice with 
regard to that matter. The nature of a reply is the plmtftiff*$ 
answer to new matter advanced hy the defendant. The plaintiff 
knows his own case; he knows his own witnesses; he opeiif 

. 9 
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it ; he observes upon his witnesses ; and he draws such 
conclusions from them as he thinks proper to persuade a 
Jury to iiicrease the damages. The defendant, if he only 
makes observations upon tte same evidence, and only 
draws conclusions from the same evidence to the Jury to 
lessen the damages, why, then, there is nothing new, there 
is no new matter at all ; and by the practice for the expedi- 
tion of business in civil cases, and in prosecutions in the 
name of the King, with common informers, the practice is 
that they don’t reply when that is the case. But notwith- 
standing that, if the defendant was to start a point of law, 
the other must be heard. If he was to throw out to the 
Jury, to catch and to surprise them, allegations of fact 
which he called no witnesses to prove, then the couiisel 
for the plaintiff may set the Jury right, and lay them out 
of the cause, atid show that they are absolutely irrelevant 
and immaterial. But in solemn trials, in State prosecutions, 
where the Attorney-General attends, I never knew it denied 
but that he had a right to reply. I was many years Solicitor- 
General ; I was Attorney-General ; I have known it often, 
where nothing has been said for the defendant that they 
thought called for a reply. I never knew it denied to the 
Attorney-General when he insisted upon being heard in 
reply; and I believe the present Attorney-General has 
replied several times. This is so much the law of the 
land, that (if my memory does not fail me) in the most 
solemn cases (and, as I speak from memory only, if 
there should be any slip in it, I hope I shall be excused), 
and, to the best of my memory, in the trial of my Lord 
Byron — (if any gentleman can correct me I shall be very 
glad to be corrected — I dare say there are some here 
that were of counsel in that cause) — in the trial of Lord 
Byroll, who called no witnesses, no evidence, the Attorney- 
Goneral replied/ The House of Commons, as the public 
prosecutor for the nation, insist upon it as an absolute right, 
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that they are to reply. It is a great while ago, but if my 
memory does not fail me, l iihink I replied for the House of 
Commons upon the trial of Lord Lovat, though he called 
no evidence. I speak from memory; it is many years back; 
and therefore, if I am mistaken, I do it with that reserve 
and qualification to be set right. This has nothing at all to 
do with the cause ; but it at least explains, to those who want 
to understand it, the light in which I see that matter, and the 
ground upon which I determine it ” (20 StateTrials, 

With the foregoing exposition of the nature of a reply no 
one could quarrel, and were it applied to solemn and state 
prosecutions the Attorney-General’s prerogative would not 
now be left to us for discussion. His Lordship’s memory, 
however, does seem to have been at fault in the case of some 
of his illustrations. When Lord Byron was tried for murder 
in 1765, before the Court of the Lord High Steward, the 
Solicitor-General (as second counsel) summed up his case 
at the close of the prosecution, and then the Lord High 
Steward : “ My Lord Byron, the Counsel for the Crown have 
done; now is the time for your Lordship to make your 
defence ; and if you have any witnesses to examine, now 
is your time to call them.” He called no witnesses ; he 
read his defence ; their Lordships adjourned to the Chamber 
of Parliament and gave their opinions “ upon their honour.” 

On the trial of Weston for the murder of Sir Thomas 
Overbury, the Attorney-General, with others, prosecuted. 
At the close of the case for the prosecution, Mr. Warr, the 
junior counsel, ** craved leave of the Court to speak,” and 
this done, ” Weston was demanded what he could say for 
himself,” and ” so the Court referred him to the Jury.” And 
the same course was pursued on the trial of Sir Jervis 
Elwes on the same charge. 

At a meeting of twelve of the Judges for the purpose of 
chposing the Spring Circuits in 1837, a discussion toolc 
place as to some points which were likely to ocqri: ^ 

9— a 
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Assizes* in consequenoe of tiie recent Act allowing prisoners 
indicted for felony to make full defence by counsel (6 & 7 
Will IV. c. 1 14), and the following was one of the rules 
which they adopted : — 

V. ‘‘ In cases of public prosecutions for felony, instituted 
by the Crown, the law officers of the Grown, and those who^ 
represent them, are, in strictness, entitled to the reply, 
although no evidence is produced on the part of the 
prisoner ” (7 C. and P., 676). 

Upon the same ground of his being prosecutor for the 
King it is that the right of a general reply is accorded the 
Attorney-General in prosecutions in the Queen's Bench, and 
on Informations in the Exchequer. But the right is strictly 
confined to cases at suit of the Queen ; and though attempts 
have been made to extend it to cases in which the Queen 
was substantially a defendant (which technically she cannot 
be), the Court has usually resisted such overtures though, 
in some instances, it has given way. 

Rowe V. Brenton (3 Manning and Ry., 133), in the King’s 
Bench in 1828, was an action of Trover for copper ore raised 
from an estate in Cornwall. The title of the Duke of 
Cornwall being materially implicated, the officers of the 
Duchy, OR the application of the defendant, took upon them- 
selves the defence of the action, and an application was 
made by the Attorney-General to have a trial at Bar, 
he officially informing the Court that the Crown was 
interested in the actions. At the trial, after the plaintiff’s 
evidence had been given, and the defendant’s (t.e., sub- 
stantially the Crown’s) evidence in reply closed, Lord 
Tenterden, C.J., called upon the Attorney-General to go on. 
But he contended that, representing the Crown, he had a 
right to the general reply after the plaintiff’s counsel should 
have been beard ; that this was a proceeding in the nature 
of an Information in the Exchequer, and substantially the 
same as if the King were a party on the record ; and that, in 
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cases where the civU rights of the Crovm are concerned^ and 
the issue is on the defendant, the Attorney-Genera^ has the 
right of reply. 

Brougham, for the plaintiff : — ** In a cause carried on by 
the Crown, if the two circumstances concur, of the Crown’s 
being the party on the record and being the substantial 
prosecutor, it is as if the Attorney- General had filed an 
ex officio information, and he has the right of reply whether" 
the defendants call witnesses or not ; but here the Attorney- 
General does not appear on the record.” 

Lord Tenterden, CJ. : — ‘‘No instance being shown in 
which the Attorney-General has, in a case like the present, 
had the reply, we think it safer not to extend the rule, but 
to allow the cause to take its ordinary course.” 

Yet some twenty years later, in The Marquis of Chandos v. 
The Commissioners of Inland Revenue (6 E^ch., 464, 1851), 
which was a case stated in the nature of an appeal by the 
Marquis of Chandos against the determination of the Com- 
missioners as to the stamp duty chargeable on a deed, the 
majority of the Court held that the appellant ought to begin. 
The appellant’s counsel began, the Solicitor-General argued 
for the Crown, appellant’s counsel replied, and then the 
Solicitor-General claimed the right to reply generally, and 
his claim was allowed. Pollock, C.B., saying, “ In this 
Court it has been the universal practice, whether on motion, 
on pleading, or on argument, that the officer of the Crown 
has the right* to a general reply, in all cases where the 
Crown is concerned.” Bearing in mind that the preroga- 
tive in all these cases, whether criminal or fiscal, depends 
on the same principle, that of the personal interest of 
the Sovereign, it is — but the Jaw is never, “ well, hardly 
ever,^’ inconsistent — to read the above decisions after — mats 
c'est dr die to read, &c., cases where the Crown is substan- 
tially in the position of a defendant, as in s^jpeali to the 
House of Lords. Thus it was in Lord Douglas v* Whc Officers 
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C. & F., 200), declared That itv^s not the 
u^age of, this House for the Attorney-General to have a 
general reply on the part of the Grown,’’ and in O^Conmll 
V. The Queen (ii C. & F.,155), a writ of err or on indictment, 
in which the Crown was a defendant, it was intimated 
that counsel for the Crown would not necessarily be entitled 
to the final reply, and, in fact, the Attorney-General, though 
not abandoning his claims, did not reply. While in The 
Queen v. Frost (9 Gar. & P., 165), in which a point arising 
on an indictment for high treason was reserved for the 
consideration of the judges, the counsel for Frost was 
allowed a general reply to the Attorney-General. 

There is obviously a real and appreciable distinction 
between prosecutions at suit of the Queen as the person 
aggrieved, and those which, though in name of the Queen, 
are at the suit ' of the public. The informations, 

and the solemn and State prosecutions, may very nearly 
touch the interests of the Crown ; while those at suit of the 
public only do so in the sense that every prosecution 
throughout the country does. We have endeavoured to 
show historically that it was to the former class of cases 
that the Attorney-General’s right of general reply was 
restricted ; but in modern times by a lax, and as we think 
unwarranted interpretation of the term prosecutions by the 
Crown, attempts have been made to include cases under 
them which, if truly embraced therein, must logically extend 
them to all criminal proceedings, and convert the Attorney- 
General’s privilege into the common inheritance. 

The Court say, in The Attorney ’‘General of the Prince of 
Wales V. Crossman (4 H. & C., 568), “ We are agreed that it 
is for the officers of the Crown to make out clearly the pre- 
rogative in any case where they claim to be on a different 
footing from the subject, as regards procedure, in liti^- 
tion.” Now, though some men are doubtless more easily 
convinced than others in a matter of prerogative, it would 
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be desirable to have a soine^hat uniform cdurse of pj^c^ice^ 
adopted ; but in the actual decisions there is a charming 
variety, which ought to satisfy the most ardent ^pporter 
of the ^ glorious uncertainty of the law.’ 

In Rex V. MarsdeUy AlexandeVy and Isaacson (M. & M., 439 )» 
which was a prosecution instituted by the Duke of Welling- 
ton against the defendants for a libel on him, as one of Her 
Majesty’s Ministers, published in The Morning Journal^ 
which prosecution had been taken up by the Treasury and 
conducted by the Attorney and Solicitor-Generals, and 
the usual counsel for the Crown,” the Attorney-General 
stating that he appeared in his official character : Lord 
Tenterden, CJ., said: There is no doubt of the rule, 
wherever the King’s counsel appears officially, he is entitled ' 
to reply.” But in Rex. v. Bell (M. & M., 440), which 
was a criminal information for a libel on the Lord Chan- 
cellor, published in Tfe .4 to, the Attorney-General con- 
ducted the prosecution, and stated that he appeared as the 
counsel and private friend of the Lord Chancellor, and no 
evidence being offered for the defence, he did not reply.” 

In prosecutions for offences against the Mint, the Solicitor- 
General, as the representative of the Attorney- Genei'al has, 
on his statement that he appeared officially, been held 
entitled to the general reply v. Toakley^ and Reg. v. 
Barrow, 10 Cox, C. C.) And in cases prosecuted by other 
Government Departments, such as the Post Office, where 
on an Indictment for stealing money from a post letter 
“the property of the Postmaster-General,” the prosecuting 
counsel claimed the right to reply as the representative of 
the Attorney- General, Pollock, C.B., said : “ If this is a 
prosecution by the Attorney-General, those who represent 
him, though not usually Counsel for the Crown, have the 
right to reply, as in the Mint cases at the Old Bailey ” 
{Reg* V. Gardner, ! C. and K., 628). Fortified by such rulings 
in theijr favour, the reader will not be surprised to lea|n 
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that attempts have been made by those who are the 
recipients of such Government patronage as is usually dis- 
pensed by the Attorney-General, to make the world believe 
that they were the official representatives of that officer, 
and entitled to all his privileges. We have even heard a 
‘‘ provinciar* solemnly request a Court of Quarter Sessions 
to make a special fixture — order the county^s business to 
stand aside in awe — while the Court summoned all its 
energies for the investigation of the uttering of a bad six- 
pence, on the ground that he represented the Attorney- 
General.** If all those claimants were to succeed it is hard 
to say were it would end ; the Attorney-General appoints 
a great variety of prosecutors for almost every purpose 
— even smoke prosecutors — and nothing but their generous 
forbearance could save us from a deluge of “privilege.** 
Fortunately their success has not been quite commensurate 
with their courage. In Heg. v. Taylor (i F. & F., 533), 
which was a Mint prosecution tried at York assizes, before 
Mr. Justice Byles, no evidence being offered on behalf of 
the prisoner, counsel for the prosecution magnanimously 
announced that he waived his right of reply. But the 
learned Judge at once rejoined, that he did not admit the 
existence of any such right on the part of the Crown. 
The learned editor of “Russell on Crimes,** says: “On 
the' 0 ;iford circuit, I never knew the right to reply claimed 
in a Mint case. I was, myself, counsel for the Mint at 
Hereford, Monmouth, and Gloucester, for many years, and 
never claimed, or had it suggested to me, that I should 
claim, the reply when no evidence was given for the 
prisoner** (Vol. 3, p. 431 in notes) ; and yet offences against 
Her Majesty’s current coin, prosecuted by the Treasury 
Splicitor, seem to affect the royal interests. In Reg. v. 
Beckwith (7 Cox, C. C., 505), which was a prosecution 
directed by the Poor Law Board, Bliss, Q.C. (at that time 
Attorney-Genfral of the County Palatine), stated that he 
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appeared for the Attorney-General, and claimed the reply> 
Bnt again, Byles, J*, refused. ‘‘The right ought to be 
limited to the Attorney-General when prosecuting in 
person. I certainly cannot permit it under any other 
circumstances.” 

As with the subject matter of the cases, so with the* 
persons who are entitled to enjoy this prerogative ; the 
oracle is somewhat fickle in its responses. The Attorney- 
General of England may — so may his representatives, be 
they the Solicitor-General or “ any other man,” though much 
depends on the accident of the Judge who has to decide 
the point. The Attorney-General of the Prince of Wales, 
as Duke of Cornwall, has the right to proceed ex officio^ as 
held in Sir John St* Auhyn's case (Wightwick, 167) ; and he 
has since been held to be in the same situation, in this 
respect, as the Attorney-General of theCrdwn {the Attorney^ 
General of Prince of Wales v. Grossman^ ut ciU), On the other 
hand, it has been held by Mr. Baron Martin, and also by 
Mr, Justice Byles, that the Attorney- General of the County 
Palatine of Lancaster is not in a similar position, and 
enjoys no such right {Reg, v. Christie, i F. & F., 75), and as 
the result of the correspondence a’ propos of Reg.v. Cotton, 
at Durham Assizes, March, 1873, the same views seem to 
be entertained as to the position of the Attorney of the 
Durham Palatinate. 

Whether the counsel of the various Government depart- 
ments are entitled to the “ prerogative ” cannot be deter- 
mined with certainty ; sometinxes they are, sometimes not, 
according to the deci^ons; though, with nearly every 
department possessing its own solicitor, and habitually 
represented by its own counsel, it requires a more than 
usually strong legal fiction to establish the representation. 

It was in the year 1836 that the collective wisdom 5f the 
nation allowed an accused person to make his “ full defence 
by^counsel ; ” and that favour having been condSeded^ 
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lodges, as of old, were not slow to mould its influenGes for 
the public good, and to treat persons as if they were almost 
as important as things. 

In Reg.v. Butcher and others {z Moody & Rob., 229), on the 
Western Circuit, before Coleridge, J., in 1839, Cockburn 
(afterwards L.C.J. of England) for the defence (malicious 
shooting), in his address to the Jury, was proceeding to give 
an account received from the prisoners, for which, he said, 
he would be compelled to rely on statements only, as any 
one who could have explained the transaction was included 
in the indictment : Coleridge, J., interposed, and said : — I 
cannot allow counsel to make any statement of facts not 
intended to be proved, without giving a reply to the counsel 
for the prosecution. The same rule ought to prevail when 
counsel are defending prisoners^ as in civil cases. When, indeed', 
a prisoner is undefended, the Court are obliged to hear his 
whole statement, and the Jury must make the best of it, but 
I have often insisted on the rule where counsel were employed^ and 
it ought to be followed." 

Stiir, though the keynote was struck thus early, naught 
but the sacred rights of property engaged the thoughts 
of the law reformers for many a day, till the success of 
the reforms in Nisi Prius practice, in 1854, seems to 
have suggested to humane minds that men might have 
rights as well as things. And so in i860, Mr. Denman 
introduced a bill into the House of Commons, having for 
its object the assimilation of the proceedings on trials for 
felony and misdemeanour to those on trials at Nisi Prius, 
so far as related to the regulation of addresses to the Jury. 
Sir George Lewis (Home Secretary), in supporting the bill, 
gave it as his experience, in his office, that the fear of not 
getting the last word often deprived prisoners of the benefit 
of defences that might fairly have been submitted to the 
Jury. And in moving the second reading of the bill in ti# 
Lords, Lord Brougham averred that : “ Under the existing 
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practice it had been fc^ too many cas^s that connsfel 
for the defence, being afraid of the speech in reply on the 
other side, abstained from calling witnesses, thereby 
defeating the very aim and end of justice, namely, the 
discovery of truth. The great recommendation of the 
bill was, that it placed the procedure in cases of felony 
and misdemeanour on the same footing as in civil cases. 
He did not support it on the ground of its being more 
favourable to prisoners and defendants, but because it was 
calculated to elicit the truth.’* 

That bill was dropped then, because of the insertion of 
a clause making it discretionary with the Judge, in each 
case, to allow or disallow the right to sum up ; but its chief 
provisions ultimately became law in 1865. 

This Act (28 Viet., c. 18), recites the expediency of more 
nearly assimilating the law of evidence and practice on 
trials for felony and misdemeanour and other proceedings 
in Courts of Criminal Judicature to that on trials of Nisi 
Prius, and by sect. 2, provides as follows : — 

“ If any prisoner or prisoners, defendant or defendants, 
shall be defended by counsel, but not otherwise, it shall be 
the duty of the presiding Judge, at the close of the case for 
the prosecution, to ask the counsel for each prisoner or 
defendant so defended by counsel whether he or they intend 
to adduce evidence, and in the event of none of them 
thereupon announcing his intention to adduce evidence, the 
counsel for the prosecution shall be allowed to address the 
Jury a second time in support of his case, for the purpose 
of summing up the evidence against such prisoner or 
prisoners, or defendant or .defendants ; and upon every trial 
for felony or misdemeanour, whether the prisoners or 
defendants, or any of them, shall be defended by counsel 
or not, each and every such prisoner or defendant, Or his 
dr their counsel respectively, shall be allowed, if he or tb^ 
shall think fit, to open his or their case or cases respectively ; 
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and after the conclusion of such opening or of all such 
openings, jf more than one, such prisoner or prisoners, or 
defendant or defendants, or their counsel, shall be entitlM 
to examine such witnesses as he or they may think fit, and 
when all the evidence is concluded, to sum up the evidence 
respectively ; and the right of reply, and practice, and 
course of proceedings, save as hereby altered^ shall be as at 
present.’* . 

Sect. I declares ** That the provisions of sect. 2 of 
this Act (that just quoted) shall apply to every trial for felony 
or misdemeanour which shall be commenced on or after the 
first day of July, 1865.” 

Bearing in mind that the object of the Act was to 
assimilate the practice on criminal trials to that at Nisi 
Prius ; that sect. 2 is made applicable to every trial for 
felony or misderiieanour without exception ; and that the 
right of reply only remains ‘‘ save as hereby altered,” the 
words of section 2 would seem to leave very little of 
^‘privilege,” or prerogative,” or right of reply, to the 
Attorney-General or those who declare to the Court that 
they appear as his representatives in public prosecutions. 
The only possible occasion left to them by the Act for its 
exercise seems to be that hardest of all cases, when the 
prisoner is not defended by counsel — that being the only 
‘‘present practice” not “hereby altered.” And yet 
prerogative or privilege is not dead — it does not even sleep 
— but still flourishes and continues to assert itself even more 
loudly and boldly than before, and, with that greatest of all 
recommendations — success. 

At the last Summer Assizes held at Manchester, on the 
Trial of the Directors of the Northern Counties’ of England 
Fire Insurance Co., the prosecuting counsel claimed the 
right to reply on the whole case, though no evidence had 
been adduced on the part of the defendants, on the ground : 
that, having been instructed by the Director of Publ^ 
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Prosecutions, he wSis representing the Attorney-General ; 
and Lord Justice Bramwell, after consulting his colleague, 
allowed the claim— though the privilege was stoutly resisted 
by eminent counsel on the part of all the defendants, aird, 
among others, by an ex-Attorney-General (Sir J. Holker) 
who wished to restrict it to cases in which the Attorney- 
General was personally engaged. In deciding that the 
Attorney-General’s right of reply remained notwithstanding 
the Statute, the Judges seem to have been swayed by the 
consideration that the Legislative cannot abridge the 
Executive power of any rights which it now has by law, 
without its own consent — it being a branch of the Legisla- 
ture ; and that therefore it is one of the prerogatives of the 
Grown that the Queen is not bound by any Act of Parlia- 
ment, unless she be named therein by special and particular 
words. ^‘The most general words that '’can be devised 
(says Blackstone) (any person or persons, bodies politic, or 
corporate, &c.) affect not him (her) in the least, if they may 
tend to restrain or diminish any of his (her) rights or 
interests.” Yet, where an Act of Parliament is 

expressly made for the preservation of public rights and the 
suppression of public wrongs^ and does not interfere with the 
established rights of the Crown, it is said to be binding as 
well upon the King as upon the subject,” f.e., by implication 
and construction (II Rep. 71, 74). 

We venture to suggest that, in the case of the Northern 
Counties’' Directors, it was not sufficiently prominently 
placed before Lord Justice Bramwell that no prerogative of 
the Crown was in question. The Crown is, in a sense, 
concerned in all prosecutions, but even in many of those 
that, both in name and in fact, may concern the Crown — ^as 
in Mint prosecutions and Post Office prosecutions — ^it isnot 
usual to exercise, or to claim to exercise, any such pri^Iege. 
This privilege of the Attorney-General is, in fact, his 
primkjgeyis prosecutor in the name of the Sovereign, aind 
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the language bf those who claim it, as his deputies, is 
always, “I represent the Attorney-General,*’ not ‘M 
represent the Crown;” and this seems clearly to have 
been the view taken of it by Martin, B., in Reg. v. Christie 
(x F. & F., 75). The Act 28 Viet., c. 18, passed with the 
assent of the Crown, whose prerogatives are not, in our 
view, at all involved in its subject matter, is, in its language, 
quite wide enough to comprehend the Attorney-General, 
as representative of the public, who personally can have no 
rights in the nature of a Royal prerogative, or such as to be 
beyond the reach of the general words of a Statute. We 
concede that when he appears in his official capacity he 
still has the right of reply; but the words “ official capacity” 
must have a definite meaning attached to them, viz., as 
personal prosecutor in the Queen’s suits, not as prosecutor 
for the public. ‘The Royal prerogative has its metes and 
bounds — there is no spell in the words “ official capacity” 
that can extend it to cases not within their meaning. The 
Attorney-General, as Public Prosecutor (as by a legal 
fiction he is presumed to be), has a general control over all 
prosecutions, and may by nolle prosequi intervene when the 
interests of the public require it ; but he is then acting on 
behalf of the public, and his proceedings must be regulated 
by their rules. In this sense, every prosecuting counsel in 
the country represents the Attorney-General ; yet he would 
be a bold man who ventured to claim his prerogative.” 
And to claim it on behalf of the Director of Public 
Prosecutions, who is directed by the Attorney-General, 
even in a “ special case ” ordered by that law officer, 
seems not only opposed to the spirit of the plain terms 
of modern legislation, but at variance with the ancient 
practice. 

‘‘The right of the Attorney-General to reply, whether 
witnesses are called by the prisoner or not, is an anomaly ” 
(says Mr. Justice Stephen, in his “ General View of the 
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GdmmalJLaw of Englandj’’ p. i6i), ‘^and is probably a relic 
of the old inquisitorial theory of criniinal justice, Under which 
the prisoner had no counsel and could not have his witnesses 
sworn. It was natural enough that the person who con- 
ducted such an inquiry should sum up the results of it.’* 
There is an old-world air about it now that makes it look 
sadly out of place in modern Courts, and, as with other 
“relics,” it would be more seemly to consign it tb some 
place set apart for the custody of such objects, where the 
curious could inspect it in safety far from the madding crowd. 

That the Sovereign should have her privileges — ^that the 
Attorney-General should be official head of the Bar, and 
should, in the words of the royal mandate of 1814, have 
pre-audience over even the “ ancientest of the serjeants” — 
we readily admit. But that it should now be thought 
essential for the security of the Queen’s interests or those of 
the State to make use of means that are deemed unfair 
among her subjects, is no very flattering tribute to the 
Englishman’s sense of fairness, and to a dispassionate on- 
looker very like a denial of the maxim that the law is no 
respecter of persons. 

“The great Lord Mansfield,” to whom the improvements 
in the trial of causes at Nisi Prius are due, and by whom the 
system now followed was matured, is said, by Lord Campbell, 
to have “ hesitated long about making the right to reply 
depend upon the giving of evidence by the defendant, as 
thereby, to avoid a reply, important evidence is sometimes 
kept back, and inconvenience follows from the defendant’s 
counsel having the privilege of speaking without any answer 
from his antagonist ; but hi$ masterly superintendence and 
great authority kept exerything straight, and, while he 
presided, trial by Jury in civil cases, which in theory appears 
so absurd, and which answers so badly in Scotland and other 
countxies in which it is not understood, seemed a p^ect 
invention for the administration of justice” 
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of Lord Mansfield, in “Campbeirs Lives of tlie" Gbi^f 
Justices, ’WoL L, p. 401). 

The equitable nature of the practice thus settled by himi 
after so much doubt and deliberation, and finally embodied in 
the Act of 1854, has been thoroughly endorsed by subsequent 
experience, and has received its best and most enduring 
tribute in the efforts of modern legislation to extend it to 
our criminal courts. 

As the practice established in ordinary trials, by which 
counsel for the prosecution is precluded from addressing 
the Jury in reply, when the defendant calls no witnesses, or 
no new matter is introduced on his behalf, has been long 
thought to afford the best security against unfairness;** 
“ it must,*’ in the words of Horne, “ be supposed the best 
method of obtaining justice.” In dealing out that impartial 
justice which th6 law and constitution have in' view, it can 
hardly be intended now-a-days, that, ‘‘ greater means are to 
be allowed to the King for obtaining a conviction than are 
allowed to any other person ** (20 State Trials, 652). The 
tendency of modern legislation has been to render the 
practice in criminal trials as nearly as possible akin to that 
at Nisi Prius, in which the Crown can claim no privilege 
of a general reply, and the object and language of the Act 
of 1865 seem plainly to have extinguished it. If the rule as 
to the reply in ordinary cases be the fair one, the privilege 
of the Attorney-General and his representatives is manifestly 
unfair, and its unfairness is most likely to manifest itself in 
those cases in which it is least desirable that any such 
suspicion should exist — when presumably the ablest and 
most experienced practitioner in the profession is, in a 
murder, or conspiracy, or other important case, pitted 
against, it maybe, one of the most junior members of the Bar. 
Such are not extreme cases, but of common occurrence, 
and with a new Government department under the Director 
of Public Prosecutions, are likely to become even more 
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&eqtaent, ajid in these the inequality of the. contest is 
painfully apparent. That its existence is now felt to be a 
grievance, is undoubted, and its continuance can hardly be 
defended either on grounds of public policy or necessity ; 
and now that we aix to have a Criminal Code, it would be 
easy to remove all doubt on the matter, by formally abolishing 
this last vestige of privilege, and adopting one uniform 
rule on the subject, in accordance with what “reason 
approved by long experience ” has established, as affording 
“ the best security against unfairness in ordinary trials.” 

John Kinghorn. 


IL— THE STATUTE OF USES AND THE PRESENT 
SYSTEM OF CONVEYANCING : OUGHT THE 
STATUTE TO BE REPEALED ? 


A T the time of the passing of the Statute of Uses, in 
the twenty-seventh year of Henry VIII. (1535), there 
were two species of ownership of land recognised by 
English law, namely, the Legal ownership and the 
Equitable ownership, which latter was commonly termed 
the Use. 

The essential and original difference between the Legal 
ownership and the Equitable ownership or Use lay in the 
forum where the right was adjudged. Legal ownership was 
ownership according to the antient common law, and was 
alone recognised and enforced by the an'lient Courts of 
Law. Equitable ownership was ownership recognised in 
Equity only, and was enforced by the Court of Chancery 
only, and not by the antient Courts of Law. rfencev 
Lord Bacon says: — “ Usus et Status potius differuiit 
secundum rationem fori quam secundum naturam rei^ 

10 
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(See Lord Bacon’s Reading on the Statute of Uses, p, 5, 
and Mr. Spence’s Equitable Jurisdiction, vol. 2, p. 875). 

This distinction of ownership into Legal ownership and 
Equitable ownership corresponds to the distinction of 
Dominium into Dominium ex jure Quiritium and In bonis 
habere^ which existed in Roman law prior to the Con- 
stitution of Justinian, De Domino ex jure Quiritium tollendo^ 
(Codex Just., 7, 25) ; although, in the Roman jurisprudence, 
both species of rights were adjudicated upon in the same 
forum. Moreover, the origin of the distinction between 
Legal ownership and Equitable ownership is similar 
to the origin of the distinction between Dominium ex jure 
Quiritium and In bonis habere; in each case the distinction 
originated in the desire to evade the technicalities and 
hardships of the older jus civile^ or common law. In 
England the distSnction is said to have been introduced by 
the ecclesiastics for the purpose of defeating the Statutes 
of Mortmain ; a purpose which was itself defeated by the 
Statute 15 Rich. II., c. 5. However this may be, the distinc- 
tion, once recognised, was extensively utilised by all classes 
of land-owners for the purpose of evading the hardships 
which were the fruits of the feudal tenures ; for the Use or 
Equitable ownership was not the subject of tenure, and was 
not subject to those rules, the fruits of feudal doctrines, 
which regulated and bound the legal ownership until long 
after the enactment of the Statute of Uses, and in many 
respects still regulate it. 

In England the Equitable ownership seems originally to 
have been always brought into existence, as distinct from 
the Legal ownership, through the medium of. a trust or 
confidence ; that is, through the medium of a formal 
common law conveyance to one person upon trust or in 
confidence that he would permit another to enjoy the land. 
Such a transaction probably had its origin in the Roman 
fideicommissum ; and thus the Equitable ownership of 
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land, as recognised in the English jurisprudence, though 
exactly analogous to the Roman In bonis habere histori- 
cally connected with the Roman fideicommissum, 

A conveyance of land to one person on trust or in 
confidence that he would permit another to enjoy it 
originally created no legal obligation. Trusts, like fidei- 
commissar in their origin, nullo vinculo juris, sed tantum 
pudore eorum qui rogabantur, continebantur (Institutes, 
lib. 2, tit. 23, 1 . i). The trust or confidence was not 
recognised or enforced at law on the ground that it was 
repugnant to the conveyance. The Equitable jurisdiction 
of the Chancellor was either not yet in existence, or did not 
yet recognise and enforce trusts. The trust or confidence 
therefore, in its origin created merely a moral obligation. 
But in the latter part of the fourteenth or the early part 
of the fifteenth century, the Chancellor took upon himself 
to enforce trusts or confidences. The ground of his inter- 
ference was the confidence reposed, and the breach of 
faith committed. Hence it followed, that the trust was 
enforced only against the person to whom the conveyance 
was made in confidence ; for it was in him only that con- 
fidence was reposed, and by him only that a breach of faith 
could be committed. The trust was not, therefore, at the 
period of which we are now speaking, enforced against the 
heir of a person, to whom a conveyance was made in 
confidence, nor against his alienee (Year Books, 8 Edw. IV*, 
6 ; 22 Edw. IV., 6). At this period, therefore, the right of 
the person for whose benefit the trust was created was not in 
the nature of ownership, ov jus in rem, but was obligation, 
or jus in personam, merely (See Spence’s Equitable Juris- 
diction, vol. 2, p. 875). 

It was, however, soon held that the right created ^y the 
trust or confidence originally reposed might be enforced 
against other persons than him in whom the confidence 
reposed, namely, against his heir, and also against uliM^S; 

10—2 
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from him who did not give valuable consideration, or who 
took with* notice of the trust. The right then ceased to be 
mere jus in personam and became jus in rem ; it ceased to 
be a mere obligation and became a right of ownership. 
This stage in the history of the Equitable ownership or 
Use seems to have been reached in or soon after the reign 
of Edward IV., and at the time of the passing of the 
Statute of Uses, the Use was a right enforceable, not only 
against the person to whom the land was originally conveyed 
upon trust, but also against persons claiming through or 
under him (persons in in the per)y either without giving 
yalue, or with notice of the trust. In much more 
modern times it appears to have been established that 
the right created by the trust or confidence prevails 
against persons^ who acquired the Legal ownership, not 
through or under the trustee, but by title paramount to 
him (persons in in the post) ; but it does not prevail against 
a person who has acquired the Legal ownership for valuable 
consideration and without notice of the trust. 

The history of the Equitable ownership or Use may be 
briefly summarised thus : it is a movement from mos to jus^ 
and from jus in personam to jus in rem. 

The practice of conveying lands to one person to the use 
of another (or, as it was technically termed, of putting lands 
into Use) prevailed so extensively that in tlje fifteenth 
century the greater part of the land in the kingdom was 
held in Use. This practice was extremely prejudicial to 
the king and the great feudal lords, whom it deprived of 
the profits of their feudal seigniories, for the Use, as has 
been already mentioned, was not the subject of tenure, 
and, by vesting the Legal ownership in a number of persons, 
the h»§ippening of any feudal incidents to the lord was, to a 
great extent, prevented. The extensive severance of the 
beneficial interest from the Legal ownership was, moreover, 
attended with some serious practical inconveniences. The 
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Use was not extendible, and, therefore, the creditors of the 
real owner of the land could not iiiake it available for 
payment of their debts. Purchasers of lands from the 
Equitable owners were defrauded by latent legal estates 
produced by feoffees to Uses. Persons claiming the land 
knew not against whom to bring their real action for the 
recovery thereof. Treasons were encouraged, for the Use 
was not liable to forfeiture. 

To correct these and other inconveniences, many Statutes 
were passed relating to Uses before that of the twenty- 
seventh year of Henry VIII. Thus, by the 31 Rich. II., c. 3, 
and other Statutes, Uses were made forfeitable for treason. 
By the i Rich. III., c. i, the conveyances of the Equitable 
owner (called the cestui que Use) were made valid as against 
persons claiming any legal estate in the land to the use pf the 
conveying party. By the i Henry VII., c.-^, it was enacted 
that real actions might be brought against the pernor 
of the profits of the lands demanded whereof any person 
was seised to his Use. By the 4 Henry VII., c. 17, the lord of 
the fee was entitled to wardship of the heir of the cestui 
que Use, if such heir was under age ; or to a relief, if the 
heir was of full age; in the same mariner as if the cestui' 
que Use had had the Legal ownership. And by the 19 Henry 

VII. , c. 15, the judgment creditors of cestui que Use were 
enabled to obtain execution of their judgments against 
lands in which their debtor had only the Use. 

These Statutes, however, failed to accomplish their object, 
as appears by the preamble of the Statute which we shall 
presently state ; and in the year 1535, the twenty-seventh 
year of Henry VIII., an Act was passed, the 27 Henry 

VIII. , c. 10, concerning Uses and Wills, the design of which 
appears to have been to extirpate Uses, and prevent the 
existence of the Equitable or beneficial ownership apart 
from the Legal ownership, by always annexing the Legal 
ownership to the beneficial ownership. The enactments 
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of this celebrated Statute, so far as they are important 
for our present purpose, may be briefly stated as 
follows:— 

That when any person or persons shall be seised of any 
lands, tenements, or hereditaments to the Use, confidence, or 
trust of any other person or persons, or of any body politick, 
the person or persons or body politick that have such Use, 
confidence, or trust, shall be deemed to be seised and 
possessed of such lands, tenements, and hereditaments, to 
all intents and purposes, of and in the like estates as they 
had in Use, trust, or confidence, of or in the same. And 
that the estate, title, right, and possession that was in the 
person or persons seised of such lands, tenements, or here- 
ditaments, to the Use, confidence, or trust of any other 
perspja or persons, or any body politick, shall be deemed 
and adjudged toc be in him or them that have such Use, 
confidence, or trust, after such quality, manner, form, and 
condition as they had before in or to the Use, confidence, or 
trust that was in them.*’ 

The design of this Statute, as has been already stated, 
was to prevent the existence of the Equitable or beneficial 
ownership separate and apart from the Legal ownership, by 
always uniting the Legal to the beneficial ownership. This 
design, however, has not been effectuated ; for at the present 
moment, as we all know, the Equitable or beneficial owner- 
ship may, notwithstanding the Statute, be severed from the 
Legal ownership, and exist as a distinct and separate right. 

This circumstance was chiefly, if not entirely, due to the 
construction which the common lawyers, upon whom the 
duty of construing the Statute devolved, put upon the 
Statute. Thus, it was held that the Statute does not annex 
the Legal estate to the Equitable estate where the severance 
of the latter from the former takes place by virtue of some 
Equitable doctrine which has been established since the 
passing of the Statute ; for the common lawyers took the 
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doctrines of Equity as to the creation of Uses as they 
existed at the time of the passing of the Statute, and (so 
to speak) crystallised them. In this manner the cases to 
which the Statute applied were fixed, and its application has 
not since been extended so as to include cases which have 
arisen subsequently. If, therefore, at the present day an 
owner of land without any consideration of money or 
money’s worth, or of natural love and affection, or marriage, 
executes a simple declaration of trust in favour of another 
absolutely, the Legal ownership remains in the person 
declaring the trust, although the Equitable ownership 
passes to the person in whose favour the trust was declared, 
and the two rights remain separate and distinct, the Statute 
of Uses not operating in such a case ; for at the time of the 
passing of the Statute of Uses, the Equitable doctrine was 
that an Use could not be raised without transmutation of 
the possession, except upon the consideration of money or 
money’s worth, or that of natural love and affection, or 
marriage ; and this Equitable doctrine was, after the passing 
of the Statute, transplanted to the Courts of Law ; but 
when, in more modern times, it was established that a 
declaration of trust was valid, although purely volun- 
tary, the legal doctrine was not modified in like manner, 
nor was the Statute held to transfer the Legal ownership 
to him who, in this manner, had acquired the Equitable 
ownership. In such a case, therefore, and in all other 
cases of the same class, the Equitable ownership exists 
separately and distinctly from the Legal ownership, contrary 
to the design of the Statute. 

Again, since the Statute speaks only of the case of one 
person being seised to the Use of another, it was held that 
it did not apply where one person held a mere term, or 
an estate in lands of copyhold tenure, in trust for another ; 
for in such a case the person is not said to be seised^ In 
such cases, also, the Equitable ownership exists separately 
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aiid distinctly from the Legal ownership, contrary to the 
design of the Statute. 

But the decision which had the most important and 
extensive results in defeating the design of the Statute was 
that known as the decision in TyrrelVs Case (Dyer, 155a), 
which was, that where one Use is declared upon another 
Use, the second Use so declared is repugnant and void ; for 
Equity, regarding the intention of the parties, held that the 
Equitable or beneficial ownership vested in the person in 
whose favour the last Use was declared, although this Use 
was at law held to be void. In every case, therefore, where 
an Use is declared upon an Use the Equitable ownership 
exists distinctly and separately from the Legal ownership, 
contrary to the design of the Statute. 

The result of this decision is, that in the only case to 
which the Statiitc applies at all, namely, where one person 
becomes seised of land to the Use of another, its application 
may be prevented by the simple expedient of interposing a 
merely formal limitation of an Use ; and this is, in practice, 
the method resorted to whenever it is desired to prevent 
the operation of the Statute in those cases to which it 
applies. 

Another result of this decision is, that the meaning of the 
term Use has been materially altered. Prior to the Statute 
the term Use was synonymous with the Equitable estate or 
beneficial interest in the land; but after the Statute, by 
virtue of the decision in TyrrelVs Case, it was a mere 
formal term or expression used for the purpose of denoting 
in whom the Legal estate was intended to reside, whether 
the beneficial interest was intended to be in that person or 
not 

Although the design of the Statute of Uses was thus 
defeated, the Statute itself had the most important effects 
in enlarging the power of disposition which the ownei#of 
land possessed over the Legal estate therein. For the 
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Statute, it must be observed, does not in 
prohibit or restrict the creation of Uses, but merely operates 
upon the Use when created by uniting to it the Legal 
estate, which it invests with the ‘‘ quality, manner, form, 
and condition** of the Use. The Statute, therefore, in 
effect made the Legal estate as malleable as formerly the 
Use or Equitable estate was, and (speaking generally) 
enabled the owner of land to deal with the Legal estate 
therein as freely as formerly he might have dealt with the 
Use or Equitable estate. 

With reference to the operation of the Statute in these 
respects, it may truly be said to have revolutionised the 
methods of conveyancing. 

The operation of the Statute upon dispositions of the 
Legal estate in land was pi*incipally twofold ; (a) in the first 
place, it had an important effect upon the dispositions 
which might be made of the Legal estate ; and (b) in the 
next place, it affected the form of the disposition of the 
Legal estate. 

It is proposed to consider the effects of the Statute in 
these respects in detail. 

(a) In the first place, as to the effect of the Statute upon 
the dispositions which might be made of the Legal estate. 

At the common law, all limitations contained in con- 
veyances operating inter vivos of Legal estates of freehold 
duration, were governed by the following rules : — (i.) That 
the right to the seisin or feudal possession must never be in 
abeyance ; and (2) that the right to the seisin must not be 
shifted about from one. person to another without open 
livery of seisin or other ceremony. 

These two rules are of a distinctly feudal origin, their 
object being to ensure that there shall always be some 
ostensible tenant of the freehold liable to the lord for. the 
services due in respect of the feud, and answerable in a real 
action to all persons claiming right in the land. 
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The practical operation of the two rules above stated 
was, that in a conveyance made inter vivos, a Legal estate 
of freehold duration could only be limited in possession, that 
is, so as to confer an immediate power of possession and 
enjoyment of the land ; or in remainder, that is, so as to 
confer a power of possession and enjoyment of the land 
upon the regular determination of some preceding particular 
Legal estate of freehold duration in possession, which the 
conveying party at the same time parted with. On every 
conveyance of a Legal estate of freehold duration, there- 
fore, it was necessary that the conveying party should 
presently part with the freehold in possession ; for, as it was 
said, every conveyance of the freehold must take imme- 
diate effect. 

Where the limitation was of an estate in remainder, the 
limitation might be either an executed limitation, that is, a 
limitation by virtue whereof the estate limited is immediately 
acquired by, and vests in, the person to whom it is limited ; 
or an executory limitation, that is, a limitation of an estate 
to be acquired by and to vest in the person to whom it is 
limited, not presently, but only upon the happening of some 
future event. A limitation of an estate in possession was 
necessarily an executed limitation. At the common law, 
therefore, an executory limitation of a freehold estate was 
only valid when it was a limitation of an estate in 
remainder. 

A limitation of a Legal estate of freehold to vest in the 
person to whom it is limited at some future time, if not 
preceded in the same conveyance by a limitation of a 
particular Legal estate of freehold, was clearly rendered 
void by the rules above stated ; for if such a limitation were 
valid, either the right to the seisin would, until the happen- 
ing of the event specified, be in suspense, which is contrary 
to the first rule ; or upon the happening of the evplt 
specified, the right to the seisin would, without any livery 



AND THE PRJ5SENT SYSTEM OF CONVEYANCmO, I43 

or Other ceremony, shift away from the graDtor to the 
grantee, which is contrary to the second rule. 

And a limitation of a Legal estate of freehold to take 
effect in defeasance of a preceding limitation contained in 
the same instrument was also rendered void by the second 
of the rules above mentioned ; for the effect of such a 
limitation, if valid, would be that upon the happening of 
the event specified, the right to the seisin would, ^ without 
any livery or other ceremony, shift away from the first 
grantee to the second grantee. A limitation in defeasance 
of a preceding limitation contained in the same instrument 
was also invalidated by another rule of the common law, 
namely, that a man may not derogate from his own grant ; 
for at the common law this principle was applied as between 
several limitations contained in the same instrument. 

Moreover, not only were all executory^ limitations of 
Legal estates of freehold, other than those by way of 
remainder, void at the common law, but even an executory 
limitation by way of I'emainder, though valid in its origin, 
became void and failed of effect, unless the limitation was 
executed, and the estate limited thereby was completely 
acquired by and vested in the person to whom it was 
limited, by the happening of the event specified, either 
during the continuance of the particular estate, or, at the 
latest, at the instant of the determination of the particular 
estate. For if the executory limitation had been held valid, 
notwithstanding the determination of the particular estate 
before the happening of the event on which such limitation 
was to become executed, either the right to the seisin would, 
in the meantime and until the happening of the event, be 
in abeyance, contrary to our first rule ; or it would result 
to the grantor, and afterwards, upon the happening of the 
event, without livery of seisin or other ceremony, «^hift 
away to the grantee, which is contrary to our second rule. 
By the determination of the particular estate, therefore, 
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before the estate limited by the executory limitation became 
vested, the limitation became void. 

Thus stood the common law before the Statute of Uses' 
with respect to limitations of Legal estates of freehold. 

It is necessary now to advert to the rules of Equity, 
which, before the Statute of Uses, governed limitations of 
Uses or Equitable estates ; for, as has been already shown, 
the effect of the Statute was indirectly to enable the Legal 
estate to be dealt with in the same manner in which, at the 
time of the passing of the Statute, the Use or Equitable 
estate might be dealt with* 

It has already been stated that the Use or Equitable 
estate in land was a right not recognised by the Courts of 
Law; it was the creature of and was recognised only by 
the Court of Chancery. The Equitable estate was not the 
subject of tenure, nor was it of a feudal origin or nature. 
It, therefore, conferred no right to the seisin or feudal 
possession. 

Now the rules which have been stated above as governing 
all limitations of Legal estates of freehold, related only to 
the right to the seisin ; they had no relation to estates which 
conferred no right to the seisin. Limitations, therefore, of 
Uses or Equitable estates were not affected by these rules. 

From this important difference it followed, not only that 
executory limitations of Uses were valid, though not by way 
of remainder, but also that no executory limitations of Uses 
were limitations by way of remainder. 

In the first place, then, executory limitations of Uses 
were valid, though not by way of remainder. The Use or 
Equitable estate, since it conferred no right to the seisin, 
might be shifted about at pleasure from one person to 
another without any ceremony. An Use, therefore, might 
weir be limited to come into existence and to vest in a 
person upon the happening of some future event, without 
being preceded in the same instrument by any limitation of 
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a particular estate. Even a limitation of ^ Use to ari^^ 
and take effect in defeasance of some preceding limitation 
contained in the same instrument was valid; for the 
principle that a man may not derogate from his own grant 
was not, in Equity, applied as between several limitations 
contained in the same instrument ; a limitation of an 
Equitable estate was regarded as a mere direction to the 
trustee in whom the Legal estate was vested, as to the 
persons for whom and the purposes for which he should 
stand seised of the land, which might well be, in the same 
instrument, revoked or varied in any given event. 

Uses of the former class were termed Springing Uses ; 
those of the latter class were termed Shifting Uses. 

The event upon which an executory limitation of an Use, 
whether a Sjpringing or shifting Use, should take effect, 
might be the act of the owner of the larrd, or even of a 
a stranger. In this manner an Use might be made to 
spring up at the will of a person designated, who was then 
said to have a power over the Use. 

Not only were executory limitations of Uses valid, though 
not by way of remainder, but all executory limitations* of 
Uses were, in effect, limitations not. by Way of remainder. 

Even when a limitation of an Use to arise and to vest in 
some person upon the happening of a future event was 
preceded in the same instrument by a limitation of a par- 
ticular Use or Equitable estate, the subsequent or executory 
limitation was not really a limitation by way of remainder. 
For in order that a limitation may be a limitation by way of 
remainder, it is essential that it should be so connected 
with or related to some preceding limitation of a particular 
estate contained in the same instrument, that the estate 
limited by the subsequent limitation mast necessarily 
take effect in possession immediately upon the regular Seter- 
mination of the particular estate limited by the preceding 
limitation, and neither sooner nor later; an essential 
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rektion which follows from the very definition of an estate in 
remainder, as “ a remnant of an estate in lands or tenements 
expectant upon a particular estate created together with 
the same at one time ” (see Co. Litt., 143a). 

Now a limitation of an Use to be acquired upon the 
happening of some future event always took effect according 
to the intention of the parties, upon the happening of the 
event specified, and although a particular estate limited 
by a preceding limitation might have determined at some 
previous time (see Hopkins v. Hopkins^ Cases Talbot, 
44 ; I Atkins, 590 ; Chapman v. Blisset, Cases temp* Talbot, 
145). The limitation, therefore, lacked that connection 
with or relation to the preceding limitation which is of the 
essence of a limitation by way of remainder. 

At the time of the passing of the Statute of Uses, there- 
fore, limitations of Uses were free from the trammels of those 
feudal rules which governed all limitations of Legal estates 
of freehold duration ; and this is particularly seen in the 
freedom with which Uses might be limited to arise and 
to vest in any person upon the happening of a future 
event. 

The Statute of Uses, as has been already shown, did not 
prohibit or restrict the creation of Uses, but simply operated 
upon the Use when created by uniting to it the Legal 
estate, which it imbued with the manner, form, and 
condition’' of the Use. 

After tlie Statute, therefore. Uses might be limited in the 
same modes as before the Statute, and, therefore, executory 
limitations of Uses not by way of remainder were valid 
after the passing of the Statute as before. But since the 
Statute immediately annexed the Legal estate to the Use, 
it followed that the Legal estate itself, even of freehold 
duration, might indirectly, and through the medium of a 
formal limitation of an Use, be limited in the same modes 
as the Use itself might be limited. Executory limitations 
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not hy way of remainder of Legal estates of freehold, 
therefore, became valid, even in a conveyance operating 
inter vivos y provided that such limitations were in form 
declarations of Uses to arise out of the seisin in the land 
of another person than those in whose favour such Uses 
were declared. 

After the passing of the Statute of Uses, therefore, a 
limitation of a Legal estate of freehold to vest in the 
person to whom it is limited at some future time was valid, 
although not preceded in the same conveyance by any 
limitation of a particular Legal estate of freehold, provided 
that such limitation was in form a declaration of an Use. 
So, also, after the passing of the Statute, a limitation of 
a Legal estate of freehold to take effect in defeasance of a 
preceding limitation contained in the same instrument was 
valid, provided that the limitations were in fown limitations of 
Uses. So, also, after the passing of the Statute, the destina- 
tion of the Legal estate in land might be made dependent upon 
the will of a person designated, whether the owner of the 
land or a stranger, by means of a common law conveyance 
of the land to such Uses as the person designated should, 
in the manner prescribed, appoint ; for as soon as an Use 
was raised by an appointment made by the person designated 
in the manner prescribed, the Statute annexed the Legal 
estate to such Use. 

This was the most important effect of the Statute of 
Uses, that it enabled the owner of land to deal with the 
Legal estate therein in modes in which he could not have 
dealt with it at the common law, namely, by validating 
executory limitations not by way of remainder. 

It has been laid down, generally, that the effect of the 
Statute was, that the Legal estate might, indirectly and 
through the medium ^of a formal limitation of an Us!S, be 
limited in the same modes as, before the Statute, the Use 
itself , might be limited. 
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To this general rulci however, two exceptions have heen 
introduced by judicial decision. 

The first exception is, that if an executory limitation of 
an Use be such that if it had been a common law limitation 
and not a declaration of an Use, it would have been 
construed as a limitation by way of remainder ; in such a 
case, notwithstanding the interposition of a declaration of 
an Use, and notwithstanding that an Use could not before 
the Statute be limited by way of remainder, the limitation 
must be construed as a limitation by way of remainder ; 
such a limitation was, therefore, prior to the recent enact- 
ments contained in the 8 & 9 Vic., c. 106, s. 8, and the 
40 & 41 Vic., c. 33, liable to fail by the determination of the 
particular estate before the happening of the event upon 
which the estate limited by the subsequent executory 
limitation was *to vest. This doctrine was established in 
Chudleigh's Case^ Dillon y, Freine (i Rep., 120; Popham, 70; 
I Anderson, 309). 

A corollary to the rule in Chudleigh^s Case is, that where 
an executory limitation can be construed as a limitation by 
way of remainder, it shall be so construed, and shall not be 
construed as a limitation not by way of remainder (see 
Carwardine y. Catwardine^ stated in Fearne^s Cont. Rem., 
p. 302). 

The second exception is, that if an executory limitation 
of a Legal estate of freehold be preceded in the same 
instrument only by a limitation of a term, such limitations, 
though limitations of Uses, and though such limitations of 
Uses were clearly valid before the Statute, must be governed 
by the same rules as if they were common law limitations, 
and not limitations of Uses. The result of this is, that the 
subsequent executory limitation is void, if contained in a 
conVl5yance operating inter vivos, as offending against the 
feudal rules previously stated. This doctrine was established 
in the cases of Adams v. Savage, 2 Salkeld> 679 ; 2 Ld^ 
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Raymond, 854 ; and Rawley y. HoUa^, zz Viner’s 
Abr., 189. 

It seems difficult to justify either of these exceptions 
upon principle. 

Before leaving this branch of the subject, it should be 
observed that the effect of the Statute of Uses in validating 
executory limitations not by way of remainder of Legal 
estates of freehold, was confined to conveyances made inter 
vivos. The feudal rules above stated were not applied to 
limitations contained in a will ; consequently, in a will, an 
executory limitation not by way of remainder was always 
valid, even though it was a direct limitation of the Legal 
estate without any interposition of an Use; indeed, it is a 
much debated question whether the Statute of Uses applies 
to, or executes Uses declared by, a will. 

Besides indirectly validating executory limitations not 
by way of remainder of Legal estates of freehold, the 
Statute of Uses has had the effect of enlarging the power 
of disposition which the owner of land possesses over the 
Legal estate therein in other respects also. 

Thus, at the common law, the owner of land could not 
directly convey an estate therein to himself, the rule being 
**nemo potest esse et agens et patiens” .And, husband and * 
wife being considered in law as one and the same person, it 
followed that neither could directly convey to the other. 
If, therefore, the owner of land desired to convey some 
new estate therein to himself, or to convey an estate therein 
to his wife, it was necessary for him to make a conveyance 
to a stranger, and to obtain a reconveyance from such stranger 
to himself, or to his wife (as the case might be). In Equity, 
however, before the Statute of Uses, a person might have 
declared an Use in his own favour, or in favour of his wife* 
Gonsequently, after the passing of the Statute of Uses, the 
owner of land might, by one conveyance, convey a new 
estate therein to himself, or convey an estate therein to hie 
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wife, by the simple expedient of declaring in a conMaon law 
conveyance to a stranger Uses in favour of himsdf or his 
Wife. 

Again, at the common law, in order that an estate might 
vest in several, persons as joint tenants, it was necessary 
that it should vest in them all at one and the same instant. 
But it is said by Lord Coke, that by means of limitations 
of Uses an estate may vest in several persons as joint 
tenants at several times. The explanation of this, however, 
appears to be that the limitation operates as a limitation of 
a shifting Use, so that, upon a new joint tenant coming, into 
existence, the Use, and with it the Legal estate, shifts away 
from the former joint tenants, in whom it then resided, and 
vests in the former joint tenants jointly with the new joint 
tenant. 

Having considered the effect of the Statute upon the 
dispositions which might be made of the Legal estate in 
land, we now proceed to consider 

(6) The effect of the Statute upon the form of the dis- 
position of the Legal estate. 

At the common law, prior to the Statute of Uses, a 
conveyance of a Legal estate of freehold duration always 
included some form or ceremony. If the estate conveyed 
was an estate in possession, the form commonly employed 
was livery of seisin, that is, a delivery to the alienee of the 
seisin or feudal possession of the land ; though an estate of 
freehold in possession might have been conveyed by means 
of a lease and an actual entry by the lessee, followed by a 
release by deed from the lessor to the lessee thus in 
possession. If the estate to be conveyed was an estate; in 
remainder or reversion expectant upon some particular 
estate, the appropriate form was a deed of grant followed 
by the attornment to the grantee of the particular tenant. 
And whether the estate to be conveyed was an estate in 
possession or an estate in remamder or reversion, it naigfat 
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be conveyed by matter of record, that is, a fine or 
recovery. 

In Equity, on the other hand, prior to the Statute of Uses, 
sin Use or Equitable estate might be created or transferred 
without any form whatever, or (according to the nature of 
the consideration) by a simple deed; provided in either 
case that the transaction was founded upon the appropriate 
consideration. For an Use might be created, that is, 
severed from the Legal estate, not only upon the occasion 
of a commoi> law conveyance of the Legal estate, by means 
of a declaration of Uses superadded upon such common 
law conveyance ; in which case, of course, the transaction, 
viewed as a whole, included the appropriate common law 
formalities ; but also independently of any conveyance of 
the Legal estate ; provided in that case, ^that the trans- 
action was founded upon a particular consideration, namely, 
the consideration of money or money’s worth, or that of 
natural affection or marriage. 

When the transaction was founded upon the consideration 
of money or money’s worth, no form whatever was required.^^ 
The Use passed to the alienee without any writing, livery, 
entry, or other form or ceremony -whatever. Such a con- 
veyance of the Equitable estate was termed a Bargain and 
Sale of the Use. 

When the transaction was founded upon the consideration 
of natural love and affection or marriage, it was necessary 
that a deed should be employed ; but upon the execution of 
the deed the Use passed to the alienee without livery or 
any further ceremony. Such a conveyance of the Equitable 
estate was termed a Covenant to Stand Seised to Uses* 

After the passing of the Statute of Uses, Uses might 
still be created in the same modes as before the Sta^te ; 
and, when created, the Statute annexed the Legal estate to 
the Use. After the Statute, therefore, an Use might still 
be created by a Bargain and Sale, founded upon the 

II — 2 
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of moiiey or money’s worth, without any fojnBJ or 
ceremony whatsoever ; or by a Covenant to Stand SKse4« 
founded upon the consideration of natural affection or 
noarriage, without any form other than a simple deed ; 
and in either case the Statute annexed the Legal estate to 
the Use so created. The result was that, indirectly and 
through the operation of the Statute, Bargains and Sales 
and Covenants to Stand Seised became conveyances of the 
Legal estate ; and the Legal estate itself might be conveyed 
with no other ceremony than that of a simple deed, or 
even, if the consideration for the conveyance were that of 
money or money’s worth, without any form or ceremony 
whatsoever. 

This result of the Statute of Uses seems to have been 
quickly perceived by the Legislature ; for, by an Act passed 
in the same ydar as the Statute of Uses, namely, the 
twenty-seventh of Henry VIII., c. i6, commonly called the 
Statute of Enrolments, it was enacted that no estate of 
inheritance or freehold in any lands, tenements, or heredita- 
ments, should be conveyed, nor any Use therein created 
%>y any bargain and sale thereof, unless such bargain and 
sale were by deed indented and enrolled within six months 
after its date in one of the Courts of Record at Westminster, 
or with the Clerk of the Peace for the County in which the 
lands lie. 

After this Statute a Bargain and Sale of an estate or Use 
of inheritance or freehold ceased to be a formless convey- 
ance, and required to be perfected by a deed and enrolment. 
The Statute, however, had no application to bargains and 
sales of estates or Uses of less than freehold duration, and 
such bargains and ssdes might still be made without the 
employment of any form. This construction of the Statute, 
cpui^ed with the desire to avoid the ceremony of enrolmentt, 
led to the introduction of a compound conveysmce, whereby 
a Legal estate of-inheiitance or freehold might, in effeot, be 
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ciSrtwreyed, either the coitHnoa iiW ceremaniy of 

livety, entry, attornmettt, or matter of record, . of tlie 
Statute ceremony of enrolment. 

T&is donvejrance was the celebrated conveyance Lea^ 
and Release, vdiich for a period of three centuries after the 
passing of the Statute of Uses was the common assurance 
of the realm. It consisted of two parts : — 

The first part was a bargain and sale, founded upon some 
pecuniary consideration, usually nominal, for a term, usually 
one )^ar. This bargain and sale, where the conveying party 
had an estate of freehold (and to such a case only was the 
conveyance by Lease and Release applicable), transferred 
to the bargainee, without any form Or ceremony, an Use for 
the term expressed, which the Statute of Uses converted 
into a Legal estate. 

The intended alienee having thus, without any entry, 
acquired a term in the lands was competent, according to 
the common law doctrine, to receive an enlargement of his 
estate by a simple deed of Release. The second part of 
the conveyance was, accordingly, a common law convey- 
ance to the bargainee of the reversion in fee simple 
expectant upon his term ; this conveyance was made by 
a simple deed of Release, which operated by way of 
enlargement of the previous estate of the relessee. 

The conveyance by Lease and Release, therefore, de- 
pended for its operation on the Legal estate, partly upon 
the Statute of Uses and partly upon the common law. 

The conveyance by Lease and Release continued to be 
the common assurance of the realm down to the year 1841, 
when the Statute 4 and 5 Vic., c. 21, was enacted, whereby 
a simple deed of Release, if purporting to be made in 
pursuance of the Act, was made as effectual foi the 
conveyance of freehold estates as a Lease and Release,* 
although no bargain and sale of a term or lease had been 
executed. And in the year 1845, a common law conveyance. 
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wbidh Hi its origin was applicable only to the creation asi4 
tran^r oi incorporeal hereditaments, namely, a Deed of 
Grant was, in effect, substituted for the old conveyance by 
Lease and Release, as the common mode of ccmveydng 
freehold estates, by virtue of an enactment contained in 
8 and 9 Vic., c. 106, s. a, that all corporeal tenements 
and hereditaments shall, as regards the conveyance of the 
immediate freehold thereof, be deemed to lie in grant as 
well as in livery. 

Since this enactment, the Statute of Uses has, in practice, 
ceased to affect the form of conveyance of the Legal 
estate, that is, the ceremony with which such conveyance 
requires to be perfected. 

The effect, therefore, of the Statute of Uses upon the 
present system of conveyancing may be said to consist in 
this, that it renders valid executory limitations not by way 
of remainder of Legal estates of freehold, such limitations 
being void at the common law in an instrument operating 
inter vivos. 

The question whether it is desirable to repeal the Statute 
i>f Uses depends upon what it is proposed to substitute in 
its place. 

If it be proposed, in repealing the Statute, to enable 
the Legal estate in land to be dealt with directly as freely 
as, by virtue of the Statute, it may be dealt with indirectly 
and through the medium of a limitation of an Use; if, in 
short, it be proposed, when repealing the Statute, to repeal 
also those feudal rules which we have referred to, 
there can be no doubt that a repeal of the Statute is 
desirable. Such a repeal would be beneficial, not merely in 
sweeping away a highly artificial and extremely complex 
branc|i of law, which still occasions doubt and difficulty 
to the student and the theorist, and sometimes also to the 
practitioner, but also in abolishing those rules established in 
Archer's Case (i Rep,, 66), in Chudleigh's Case (i Rep., lao, 
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Faph. 70), and in Adams v. Scpoe^e (2 SaJfceid, 679), and 
Rawly V* H&Uand (22 Vin* Abr. 189), which have so often 
defeated the intentions and the expectations of parties. 
For these rules, as has been already shown, flow directly 
from the old feudal rules above referred to. 

If, however, it be not proposed in repealing the Statute 
of Uses to enable the owner of land to deal directly with 
the Legal Estate therein as freely as, by virtue of the 
Statute, he may now deal with it indirectly, then the 
question as to the desirability of repealing the Statute raises 
very different considerations. 

As has been already shown, the power of an owner of 
land to deal with the Legal estate therein by means of 
executory limitations not by way of remainder depends upon 
the Statute of Uses. The result, then, of a simple repeal 
of the Statute of Uses, without substituting any system in 
its place, would be that an owner of land desiring to make 
a settlement thereof, would either be confined to such 
limitations as were valid at the common law, that is, to 
executory limitations by way of remainder, with their 
liability to fail by the determination of the particular 
estate before the vesting of the estate in remainder ; or he 
would be compelled to vest the Legal estate in trustees and 
make his settlement a merely Equitable settlement. 

In the latter case, the repeal of the Statute would have 
served no beneficial end but have created some incon- 
venience, namely, the entire severance of the Legal owner- 
ship from the beneficial interest. 

In the former case, the question of the repeal of the 
Statute opens up the question of land settlement, a great 
question, which may be reserved for future consideration. 

W. H. Upjoijjj. 



III. — THE ABOLITION OF CANVASSING At 
PARLIAMENTARY ELECTIONS: WITH A 
DRAFT BILL. 

O AVING those who find in the practice of canvassing the 
^ means of replenishing their exchequer, of asserting 
their importance, of bringing themselves before the public, 
or of laying the candidate or their party under obligation 
to them, few persons in these days would venture to say a 
word in favour of the practice, I shall, therefore, devote 
but a short space to discussing the advisability of abolishing 
it* merely giving a of some of the principal reasons 

for its abolition. These may be stated thus : — 

Canvassing places upon candidates an unnecessary, 
disagreeable, and heavy task, subjecting them to much 
unpleasantness, and even to insult. 

It occasions great waste of time — sometimes extending 
to several weeks — on the part of hundreds of canvassers ; 
and places them in an undesirable relation both to the 
candidate and to the electors. 

It is a great annoyance and inconvenience to electors— 
is too often a direct attack upon, and very detrimental to, 
their veracity ; and, accordingly, has a most demoralising 
effect. 

It is the means of inducing to vote, when otherwise they 
would not, the utterly indifferent and the grossly ignorant, 
those who vote, not from conviction, but from some selfish 
motive, and who, by abstaining from voting at all, would 
serve their country in the only way in which, perhaps, they 
are papable of semng it. And when these are sufficient to 
turn am election, behold the constituents of the member ! 

It considerably increases the expenses of elections ; aud 
is often a mere indirect form of bribery, Mr. Hanfcey 
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(Tims^ 23rd April, 1880, p. ii, col. 4), computes the sating 
that the abolition of canvassing would effect at nearly one 
and a half millions. 

It opens a door to the easy accomplishment, combined 
with difficulty of detection, of bribery and intimidation, 
which it is in vain to attempt to deal with as ends whilst 
the means are permitted, ' 

It is a direct infringement of, and entirely antagonistic to, 
the spirit of the ballot, as well as of individual liberty. To 
give a man the means of voting secretly, whilst you leave 
him exposed to influence before and after ; whilst you suffer 
him to to be bound by his word to do, and to be subject 
to any amount of inquiry and pressure as to his actions 
afterwards, is to trifle with him ; to wink at untruth, 
insincerity, and promise-breaking — detrimental to all good 
government — and to perpetuate evils, which, by the un- 
thinking, are attributed to the ballot, but which are really 
the effect of that half-heartedness which prefers to 
ameliorate an evil rather than undertake to cleanse the 
Augean stable. It has been well said by the writer 
already quoted {Times, loc, cit .) : “It were better to put an 
end to the Ballot Act than to countenance the system of 
canvassing ” under it. 

It is either useless or injurious. If a voter has sufficient 
interest in his country’s welfare, and sufficient intelligence 
to render his vote of value to his country, he needs no 
canvassing to urge him to do that duty to it which is his 
pleasure — ^with such an one canvassing is useless. If, on 
the other hand, he is wanting in the adequate interest and 
intelligence, and requires the suggestive money present, the 
festive gathering, the seductive recognition, the persuasive 
flattery, or any other means of inducement, which leaves 
his opinions unformed or unchanged, his vote is an injury 
to his fellow-electors and to his country, and in this case 
canva^ing is distinctly injurious. 
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U&der the Ballot, canvassing is for the most lurt ‘ 
ineffectnal, its advantage as a guide to the pnob«diie 
result of the poll, if not entirely lost, is so diminMmd sts to 
be of little practical value. Where effectual, its result is 
unofficially to antedate the election as officially fixed. 

It is the occasion of many unauthorised promises being 
made and pledges taken on behalf of candidates, which 
they are subsequently either unable or unwilling to redeem. 

To abolish canvassing would be : — 

To strike at the roots of wire-pulling and of all the evils 
that result from the “ caucus ” and its kindred. 

To regulate elections by opinion and principle, instead of 
by objectionable and sinister influences, be they what they 
may. 

To bring into office ability instead of plutocracy, the 
upright rather fhan the schemer, the orator before the 
successful suitor. 

To make it the interest of Candidates to educate politically 
their constituents, rather than to worry them like sheep or 
coax them like dullards. 

To raise the standard of the electors in all matters per- 
taining to government, and in turn to raise the standard of 
members. 

To induce men to come forward who now will not stoop 
to conquer at the sacrifice of their moral dignity. 

To make it the business of constituents to choose a 
candidate instead of candidates choosing a constituency. 

In short, to exterminate all the evils which attend the 
present practice. This enumeration of the evils to be 
remedied and of the advantages which would result there- 
from may suffice, it is hoped, to convince anyone who has 
the Rational progress at heart, that the task is worth 
atb^pting. 

It may be well, however, to set forth some proofs of tkd) 
practicability of abolition. In point of fact, the chiefy if 
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the 0i|ly, argument in favour of the preset state of alEaire 
is tihat old bugbear which always, in the absence of reasons, 
does duty for them, when any change is proposed — “it is 
impracticable/’ But why should it be impracticable ? The 
mere allegation of impracticability, which weed-like springs 
up always and everywhere, is begging the question. 

Are there no acts which constitute canvassing ? Or is the 
English language so poor that words cannot be found to 
represent them ? Or are they solely mental acts, purely 
subjective,, which, lacking all objective manifestation, defy 
detection ? Or are they so advantageous that no legal 
motives can be found sufficiently strong to counteract them ? 
In other words, is the good which a man derives from so 
acting greater than all the evils which are practically at the 
disposal of the Legislature? Will someone be found bold 
enough to undertake to prove the affirmative*to any one of 
these questions ? If not, how can abolition be impracticable ? 
Difficult it may be ; but difficulties may be, and continually 
are, overcome; they should rather incite than deter. 

Mountains may be removed by earthquakes,” and 
I venture to affirm that the difficulty in dealing with 
bribery, treating, and undue influence in conjunction with 
canvassing, will be found far less than in dealing with them 
alone — so long as canvassing, the stepping-stone to 
them all, is permitted. 

The best answer to the objection of impracticability 
appears to me to be to show how it can, as a matter of fact, 
be met. I have, therefore, drafted a short Bill, which I ven- 
ture to submit, as calculated to effect the desired object# It 
is for those who believe in the impbssibility of attaining that 
object, to show not merely wherein the bill is defective, but 
that the defects are irremediable. I cannot, of course, 
hoipe, much less expect, that my scheme should be free* 
froEtt i^ortant defects. But all my case requires is that 
su^f^efects should admit of a remedy. Let others better 
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qiiafified than myself apply it. If it should be tidd 
that I have in any way, however slight, offeiM sOnie 
feasible suggestions for the successful grappling with this 
difficulty, how much more readily m'ay it be coiiceived 
to be within the grasp of the collective wisdom of 
Parliament? 

In the Bill, I have endeavoured to answer effectually the 
questions suggested above. In clause 4 I atteOipt to 
define canvassing by an exhaustive enumeration of the acts 
which constitute it. This is probably the most difficult 
part of the task, and it is this part of the Bill that most 
needs attention and criticism. It would have been far 
easier to have declared canvassing abolished ; but that seemed 
to be to shirk the question — to impose upon the Courts the 
proper work of the Legislature. 

The point from which I have attacked canvassing, is not 
from what the person canvassed does, for there may be 
canvassing without the action canvassed for being consum- 
mated ; nor yet merely from what the canvasser does, for 
then it were difficult to distinguish acts that do not require 
to be prohibited from those that do, and it is from this point 
of view that those who cry impracticable always regard it. 
Take, for instance, this statement by Mr. Agar-Ellis {Times, 
aand April, 1880, p. 12, col. 4), that “ public speaking is 
simply a collective canvass !” It is from what the canvasser 
requires the canvassed to do that I have endeavoured to 
grapple with the difficulty. The whole principle consists 
in this, that whilst, on the one hand, a voter shall not be 
prevented from voluntarily promising his vote, or stating 
for whom he intends to vote, being left perfectly free to 
do so or not, just as he pleases; on the other hand, 
no , one shall be allowed to interfere with that freedom 
in the smallest degree, as by asking him to promise, 
which promise, should it comprise no further inffaeace, mby 
yOt prevent him changing his course of action, should he Ife 
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1^4 to change his views. And thus any charge of infringing 
indiyidual freedom seems to me to be at once disposed of.^ 

The n^xt ste^ the offence, is to apply a 

sanction sufficiently strong to induce compliance with the 
law in order to escape the penalty, rather than by com- 
mitting the offence for the sake of the advantages it offers 
to run the risk of incurring the penalty. To ascertain an 
appropriate and effective sanction, we must inquire what are 
the motives, or the desires, or the advantages sought, which 
induce the individual to act contrary to the proposed law, 
and then apply sanctions sufficient to counteract such 
seducing motives, and to induce him to act in accordance 
with such law. Let us take as an instance of the way in 
which an appropriate penalty is to be aimed at, section 5 
— canvassing by the candidate. Here the corrupting 
motives are all those wishes which go to make up (not to 
subdivide further) the desire to write M.P. after his name. 
We at once set off against this as a tutelary motive the 
fear of having the election rendered void (section i). And 
since the duration of the anticipated good is the length of 
that Parliament, the evil is made of as long duration 
(section 2). But the evil is wanting both in certainty 
and proximity — it is uncertain whether the election will 
be avoided though corrupt, for it may be that no one 
will petition, &c., and the being elected is the main 
consideration, while the possibility of its being avoided is a 
subsequent affair, and should the candidate not be elected, 
the offence would be incapable of punishment unless some 
further penalty were adde.d. The punishment must accord- 
ingly be increased in quantity or magnitude, in order to 
counteract this double deficiency. For this end, as well as 
from other considerations, the penalties of section 4 are 
made to apply to every person. Moreover, the seconll of 

f, not, however, the ** ixidividual freedom of the candidate here iairinged F 
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these clauses is intended to have the effect of reducing this 
want of certainty of incidence of the penalty, by nialdng it 
the interest of others to assist in maintaining the law by 
informing against offenders. By the same method the other 
penalties should be arrived at. 

Before coming to the Bill, I will offer a few words by way 
of further explanation. 

Preamble . — I have adopted a preamble in order, as Bentham 
would say, to form the moral sanction, or by branding the 
practice, for weighty reasons concisely summarised, with 
the disapprobation of the Legislature, to induce public 
opinion — which would be the most effective preventive — to 
follow in the same wake. 

Clause 2. — A similar duration to that of other election Acts 
as extended seems advisable. And here I will take the 
opportunity of 'stating that though I believe such a measure 
as suggested would be beneficial, that is not in my opinion 
the best way of dealing with the evil. The whole body of 
election law requires to be dealt with as such. 

The few scores of statutes require consolidating, many of 
them (e.g., the Ballot Act) require to be amended and made 
to work harmoniously one with the other ; the product would 
then be capable of being considerably reduced in bulk. 
Moreover it would seem necessary to extend the remedy to 
municipal elections, but from a regard to conciseness and 
clearness I have limited the scope of the Bill to Parlia- 
mentary Elections. 

The principle of the Bill is shortly as follows : — 

Clause 3. — Several frequently recurring terms having for 
the sake of brevity and perspicuity been defined, 

Clause 4. — Proceeds to render certain acts therein enu- 
merated offences involving liability to certain penalties, by 
whomsoever committed, and 

. Clause ^. — Adds still further penalties to such acts when 
committed by a candidate. A proviso exempts from the 
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penalties against undue influence all such acts as have for 
their ojpect the legitimate end of convincing the judgment ; 
and canvassing is made to come within the Acts regulating 
election petitions and proceedings to recover penalties^ 

Clause 6. — Renders canvassing ineffectual by striking off a 
vote for every canvassed vote. 

Clauses 7 and 8. — Constitute the paying or receiving pay- 
ment for canvassing bribery within the Act dealing with that 
offence. 

Clauses 9 and 10. — Deal with certain special cases of 
evidence. 

The Bill might have been drawn more concisely, but from 
a desire to render it as free from technicality and as intel- 
ligible as possible, as well as from a regard to the advice of 
Sir Henry Thring, I have sacrificed brevity to clearness-— 
“ Law,’* says the Parliamentary Counsel, “ is made for man 
and not man for law ; it is too often forgotten by lawyers 
and draughtsmen that the greater number of Acts of Parlia- 
ment contain rules of conduct to be observed by illiternte 
persons and to be enforced by authorities unacquainted with 
technical language.” 

THE CANVASSING ABOLITION ACT, 1881. 


Arrangement of Clauses. 

1. Short Title. 

2. Commencement and Duration. 

3. Definitions. 

4. Canvassing (common). 

5. Canvassing by Candidate. 

6. Vote to be Struck Off. 

7. Bribing to Canvass. 

8^ Receiving Bribe for Canvassing. 

9. Evidence of Influence. 

10. Evidence of Sanctioning. 
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44 A 45 Viet.] 

A Bill Intituled 

The Canvassing Abolition Act, 1881/ 

Whereas the practice of canvassing at Parliamentary 
Elections is burdensome to candidates, debasing to electors, 
an infringement of the principles of the Ballot, and a covert 
for corrupt practices, and it is therefore expedient to abolish 
such practice : 

Be it enacted by the Queen’s Most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

Fnlimimvy* 

1. Short Title, — This Act may be cited as The Canvassing 
Abolition Act, 1881.” 

2. Commencement and Duration, — This Act shall come into opera- 
tion on the day of ,1881, and shall continue 

in force until th6 

Definitions, 

3. — In this Act — 

Agent'" — The term “Agent” means any person engaged by 
a candidate to canvass for him, or whose canvassing has been 
sanctioned by a candidate, or any person being the wife or child 
or parent of a candidate, or any person proved to have been an 
election agent. 

Candidate," — The term “Candidate” means any person 
elected to serve in Parliament at an election, and any person 
who has been nominated as, or declared himself a candidate 
at an election. 

Canvass,*' — The term “Canvass” means to do any of the 
acts enumerated in section 4. 

** Canvass-book," — The term “ Canvass-book ” means any note 
or memorandum of not less than three acts of canvassing. 

“ Do," — The term “ do ” includes to forbear from doing. 

“ Promise," — The term promise ” includes to bind oneself in 
anyway. 

Vote," — The term “ Vote ” includes to abstain from voting. 

“ Voter," — The term “ Voter” means any person who has, or 
claims to Have a right to vote in the election of a member to 
serve in Parliament. 
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Enactments. 

i^kmssing, Acts of.—Ev^ty person who shall directly or 
indirectly solicit or persuade, or endeavour to persuade any 
voter*^ 

(e.) To promise to vote for any candidate ; or 
(2.) To state for which candidate he intends voting ; or 
(3.) To promise to disclose after the election for which candi- 
date he shall have voted ; or 

(4.) To do any act to which voting for any candidate is 
annexed as a condition or obligation ; 
or solicit, or persuade, or endeavour to persuade any person 
who has any influence over a voter ; 

(5.) To promise that such voter shall vote for any candidate ; or 
(6.) To state for which candidate such voter intends voting; or 
(7.) To promise to disclose after the election for which candi- 
date such voter shall have voted ; or 
(8.) To do any act to which voting for any candidate is annexed 
as a condition or obligation ; 

(9.) Or make, or cause to be made, a canvass-book, or be in 
possession thereof without being able to account for the same, 
Shall be deemed guilty of canvassing, and the following conse- 
quences shall ensue, that is to say : 

Penalties. — i . He shall be incapable of being registered as a 
voter, and of voting at any election in the United Kingdom during 
seven years next after the date of his being found guilty ; and 
2. He shall be liable for each act of canvassing to forfeit the 
sum of 50 to any person who shall sue for the same, together 
with full costs of suit, or, in default thereof, to be imprisoned 
for each oflience for any term not exceeding three months, such 
terms of imprisonment to run successively. 

Provided that no person shall be guilty of canvassing under 
sub-sections (2) and (6) of this section unless at least three cases 
of such canvassing, either of the same kind, or partly of one and 
partly of the other, shall be proved against him. 

Canvassing shall be deemed an ** undue influence *■ within the 
meaning of “The Corrupt Practices Prevention Act, 2854'’ 
(17 & 18 Viet., c. 102), and any penalty hereby imposed shall 
bfe deemed a penalty under that Act, and shall be recoverable in 
manner mentioned in section 9 of that Act. 

S’ hy Candidate. — Acts.— Every candidate who shall^ 

directly or indirectly, either personally or by agent, do any of 

xz 
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the acts mentioned in section 4 of this Act shall be deemed 
guilty of canvassing, and the following consequences, in 
addition to any others under this Act, shall ensue, that is 
to say 

Penalties. — i. His election, if he has been elected, shall be 
void ; and 

2. He shall be incapable of being elected to and of sitting;^ in 

the House of Commons during the seven years next after 
the date of his being found guilty ; and 

3. He shall be incapable during the said period of seven years 

of holding any municipal office, or of holding any judicial 
office, or of being appointed and of acting as a Justice of 
the Peace. 

Canvassing shall be deemed to be a “ corrupt practice ’ within 
the meaning of “ The Parliamentary Elections Act, 1868 
(31 & 32 Viet., c. 125). 

Proviso. — Provided that nothing in this Act shall prevent any 
person from delivering or otherwise publishing addresses to 
persuade voters to vote for any candidate which are not intended 
nor calculated to overpower the volition without convincing the 
judgment. 

^i Vote to he struck off. — Where, on the trial of an election petition, 
it is proved that any voter who has voted had been canvassed 
there shall, on a scrutiny, be struck off from the number of votes 
appearing to have been given for the candidate for whom such 
voter was canvassed, one vote for every such voter canvassed. 

7. Bribing to Canvass, person who shall, directly or 
indirectly, personally or by agent, give, lend, or agree to give 
or lend, or shall offer, promise, or promise to procure, or to 
endeavour to procure any money, or valuable consideration, or 
any office, place, or employment to or for any other person to 
induce him to canvass, or in consideration of his canvassing 
or having canvassed, shall, in addition to any liability under 
this Act for canvassing, be guilty of bribery within section 2 
of The Corrupt Practices Prevention Act, 1854'’ (17 & 18 
Viet., c. 102), and shall be punishable accordingly as for an 
offence against the provisions of that Act. 

8. Receiving Bribe for Canvassing, — Every person who shall, 
direcitly or indirectly, by himself or any other person on his 
behalf, retpive, agree, or contract, for any money, gift, loan, or 
valuable consideration, office, place, or employment, for him- 
self or for any other person for canvassing, for agreeing tp 
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canvass, or for having canvassed, shall, in addition to any 
liability under this Act for canvassing, be guilty of bribery 
within section 3 of “ The Corrupt Practices Prevention Act, 
1854 (17 & 18 Viet., c. 102), and shall be punishable accord- 

ingly as for an offence against the provisions of that Act. 

Evidence, 

9. Of influence , — Proof that a person was in the relation of 
wife, parent, child, or master of such voter, shall be sufficient 
evidence of influence over a voter within section 4 of this Act. 

10. Of sanctioning , — The fact that a candidate has knowledge 
that a person is canvassing for him, and does not forthwith, 
upon acquiring such knowledge, prohibit such person from so 
canvassing, and proceed against him for any further act of 
canvassing after he siiall have been so prohibited, shall be 
sufficient evidence of the canvassing being sanctioned by such 
candidate to constitute the person so canvassing an agent. 

Geo. G. Gray. 

• 

[Paid canvassing is undoubtedly doomed, and in order to render its abolition 
effective, it may possibly be found expedient to also prohibit canvassing by any 
one but the candidate. But to forbid the candidate himself to ask a voter for 
his suffrage, seems to be an undue curtailment of the liberty of the subject, 
and when sanctioned by penalties, such as proposed in the draft Bill, could 
hardly fail to make the intercourse between a candidate and the con* 
stituency strained and uncomfortable. It would seem also to be unnecessary, 
inasmuch as the evil doings at elections are invariably the work of third 
parties — agents or partisans of the candidates — never of the candidates 
themselves. We are glad to see, since writing the above, that the Attorney- 
General has so promptly taken in hand the subject of Corrupt Practices at 
Elections, including Paid Canvassing. — E d.] 


IV.— ‘‘ EXTRA-TERRITORIAL OATHS. 

XN the month of February, 1880, a somewhat curious case 
came before Sir J ames Hannen, in the Probate Division. 
Prince Henry LXIX. of Reuss-Kostritz, in the Empire of 
Germany, who died in 1878, had made and duly executed 
his last will and testament, with ten codicils thereto, 
according to German law ; and appointed Otto Theodore 
von Seydewitz, his nephew, and President of the German 
Imperial Parliament at Berlin, executor thereof. The wiH 
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Was proved in the Court of Gera, in Gerinany, but it Was 
necessary that probate of it should also be obtain^ 4n 
England, to realize a trust fund which was invested in Me 
liame of the deceased, as trustee for his wife, whose will 
had been proved in England. The necessary papers for the 
puipose were prepared in this country and forwarded to 
Germany, but were returned imperfectly executed. Fresh 
sets of papers were then forwarded to the executor, and his 
attention was specially called to the fact that by the law of 
England and the practice of the English Court, he should 
make the usual affidavit required of applicants in such cases, 
unless he had a conscientious objection to the taking of an 
oath. The papers were, however, again returned, accom- 
panied merely with an affirmation, which ran as follows ; — 

“ I, Otto Theodore von Seydewitz, late Governor-General 
of WorUtz, and President of the German Imperial Parlia- 
ment at Berlin, &c., the nephew of the deceased, solemnly 
declare afid affirm, and say that I believe the written paper 
hereto annexed and marked by me to be an official copy 
under seal of the Court of Gera of the true and original 
last will and testament, with ten codicils thereto, of the 
deceased, &c.” 

This affirmation was made before Mr. Herman Herbert, 
British Vice-Consul atBreslau,but there was nothing to show 
that the affirmant had a conscientious objection to the taking 
of an oath. The question raised in this case, which was 
several times under the consideration of the Registrars, was 
whether such a declaration was admissible in evidence, in 
support of the application for the reception of the papers for 
a grant of probate of the will and codicils, in this countiy. 

Sir James Hannen decided that by the law of England* 
spefking generally, no fact could be proved before a judicial 
tribunal othenvise than by the statement of a witness, under 
Me sanction of an oath* s^e in the particular cases excepj^di 
by Statute, and that the applicant had not shown that.^ 
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came wiUiin the o&ly exertion possible in this instance,, 
wizi, Section 30 of the Common Law Procedure Act, 1834.* 
He therefore rejected the application, at the same time 
observing that from papers which were deposited at the 
Registry it appeared, although it was not proved, that in 
Germany voluntary oaths were illegal, and that no person 
could administer a voluntary oath to a German subject in 
Germany. Further, that the section of the Statute above 
referred to was intended for the relief of persons who had 
a conscientious objection to the taking of any oath, but that 
in the above case the applicant had not stated that he had 
such scruples ; that the English Legislature is entitled to 
impose what conditions it may think expedient in the making 
of decrees by English tribunals ; and, that if this condition 
should work hardship on a litigant, or witness, who may be 
forbidden by the law of his own count ry to*comply with it, 
the English tribunal could not obviate this hardship by 
setting aside the law which it sits to administer. The 
grant of probate was, therefore, refused. That the Vice- 
Consul at Breslau had authority by the law of England, to 
administer an oath in this case to the executor of Prince 
Henry, there can be no doubt. The Statute 18 and 19 Viet., 
cap. 42, amending the 6th Geo. IV., cap. 78, enabling every 
British Ambassador, Envoy, Minister, Charg6 d’ Affaires, 
Secretary of Embassy, or of Legation, Consul-General, 
Consul, Vice-Cousul, Acting-Consul, Pro-Consul, or Consular 

* If any person called as a witness, or required or desiring to make an afli* 
davit or deposition, shall refuse or be unwilling, from alleged conscientious 
motives to be sworn, it shall be lawful for the Court or Judge, or other presiding 
officer or person qualified to take affidavits or depositions, upon being satisfied 
of the sincerity of such objection, to permit such person, instead of being 
to take his or her solemn affirmation or declaration in the words follow* 
1 , A. B., do solemnly, sincerely, and truly affirm and declare that the 
taking of any oath is, according to my religious belief, unlawful; and 1 do also 
sol^nly, sincerely, and truly affirm and declare, &c.,’ which solenth affirmation 
aiid declaration shall be of the same force and effect as if such person had 
tak^ an oath in the usoal form/’ 
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Agettt, exercising functions in any foreign place, 'wh^neveif 
he shall be thereto required, and whenever he shall see 
necessary, to adniinister in such foreign country or ^lice, 
any oath, or to take any affidavit, or affirmation; from any 
person whomsoever. The Statue also provides that such 
oath, affidavit, or affirmation shall be as good, valid, and 
effectual, and of like force and effect, to all intents and 
purposes, as if such oath, affidavit, or affirmation had been 
administered, sworn, or affirmed before any Justice of the 
Peace in the United Kingdom. But it is important to note 
that prior to the passing of the 6th Geo. IV., cap. 87 (which 
contains a similar provision, but refers only to some of the 
above-mentioned officials), Lord Eldon refused to avail 
himself of a foreign affidavit, on the ground that if false, 
perjury could not be assigned on it.* And in another case. 
Lord Ellenborough decided that a person making a false 
affidavit abroad could not be indicted specifically for the crime 
of perjury in this country.! And in a case heard about two 
years ago by Sir George Jessel, the Master of the Rolls, it 
was very seriously questioned by that learned judge, whether 
perjury would lie for false statements made on oath before 
a British Consul abroad. 

The reason why oaths administered abroad by foreign 
Consuls should not, if falsely taken, be liable to the 
penalties of perjury, appears to be that no act can be an 
offence against the lex loci unless it be considered an offence 
by that law. Crime is local ; and to render the act of false 
swearing perjury, such false swearing must have been 
committed in the course of a judicial proceeding, or 
before a competent authority empowered by the lex loci 
to administer an oath. Where jurisdiction is wanting on 
the part of the administrator of an oath, there is no 
competent authority to administer an oath, and there is 

• Musgrave v. Medex^ 19 Ves. 651. f O'Mealey y, Newell^ 8 East, 372, 
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no sanction of the State within whose terntoiy such oath 
is administered. If a. State empower a fcnreign Cdnsnl to 
administer an oath, such oath would be binding in foro loci, 
and it^ia aidnnitted that perjury would be punishable in 
such usance not by the State of the foreign Consul, but 
hy the State where he was exercising his consular functicms. 

If a person making a false affidavit, to be used in an 
English Court (and such affidavit has been administered by 
a British Consul, authorised no further than by a British 
Act of Parliament) is punishable at all, he is punishable, 
when he comes within British jurisdiction, for a mis- 
demeanour in procuring an English Court to act upon the 
credit of a false and fraudulent voucher. A person injured 
by such affidavit would, under the above circumstances, not 
be without his remedy, nor would the Court be without due 
means of punishing in respect of the abuse and contempt 
committed against its authority.* 

So strongly has the proposition concerning the territorial 
character of the crime of perjury been entertained in 
Prussia, that in November, 1876, the Minister of Justice 
issued directions, that no foreign consul in Prussia should 
administer any oath, or take any affidavit. 

Again, by the law of Switzerland, oaths are abolished, 
and are replaced by affirmations. 

Without discussing the laws of other foreign countries, 
it is evident that, at least, in the two States above-mentioned, 
the lex loci not only does not sanction, but absolutely forbids 
a foreign consul to administer an oath. 

Referring again to tho 18 and 19 Viet., cap. 42, it will be 
noticed that this Statute contains a new provision not to 
be found in the older Act (6 Geo. IV, cap. 87), which it 
amended. The provision is as follows : — 

Sec. 4. “ Any person knowingly and wilfully making*any 
false oath, affidavit, or affirmation before any person having 

* O'Mealey y, Newell ut sufrA* 
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atithpriiy to administer such oath, or take such affidaidt or 
affirmation, under the said Act of King George the 
or this Act, shall be deemed guilty of perjury, and. such 
offender may be charged, proceeded against, tried, dealt 
with in any county or place in the United Kingdom, in the 
same manner in all respects as if the offence had been 
committed in such county or place.” 

It is therefore apparent, that a most serious conflict of 
municipal law exists. The law of England, by the above 
Statute, endeavours to create a jurisdiction for its officers 
within foreign States, and to punish infractions of such 
jurisdiction; it further enacts by another Statute (the 
Common Law Procedure Act, 1854), that evidence submitted 
to its Courts, including that of foreigners taken within their 
rational jurisdiction, shall be supported by an oath. On 
the other hand, /foreign States do not of necessity yield that 
jurisdiction to British officials within* their own limits; 
infractions of such jurisdiction are not crimes by the lex 
loci; nor do foreign States of necessity permit their 
subjects, while within the national territory, to make oaths 
for purposes required by English courts. 

It is again to be remembered that where by treaty, or by 
virtue of an exequatur^ or by foreign law or custom, a British 
or other Consular Officer may have the sanction and jurist 
diction of the territory where he resides, to administer an 
oath, false swearing or perjury would be a crime, not against 
the State which such Consular Officer may represent, but 
against the country or territory where he is exercising bis 
Consular functions. 

With regard to our own country, the rule of law appears 
to be as I have elsewhere shown,* that foreign consuls have 

• Ste a paper on ** The Administration of Oaths in Great Britain by Foreign 
Consuls/’ read at the Eighth Annual Conference of the Association for the 

Refonn and CodiScation of the Law of Nations, at Berne, August, r^8o. 
Printed by the Association. 
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no jurisdiction to administer an oath or to receive an affidavit | 
but with regard to evidence to be used abroad, out law is 
certainly fairer than that of Prussia, for the 5 ^nd 6 Wilh IV# 
c# 62, yMch expressly prohibits justices of the peace, or 
other similar persons, from administering voluntary oaths, 
purposely makes an exception in favour of ** any oath, 
affidavit, or affirmation which may be required by the laws 
of any foreign country, to give validity to instruments in 
writing, designed to be used in such foreign countries 
respectively.” But even in this case, should the oath taken, 
be false, the offence of perjury would be committed, not 
against the foreign country for whose purposes the affidavit 
was required, but against the sovereignty of England in 
whose territory the offence occurred. Bearing in mind, how- 
ever the language of Lord Ellenborough in O'Mealy v. Newell^ 
it might well happen that for the specific offeftce of contempt 
of the foreign Court, punishment might also attach in the 
foreign country, should the perjurer ever be found inira 
praesidia. 

The proper remedy, which obviously presents itself to the 
mind, as a means for determining the anomaly which I have 
pointed out, is the conclusion of a Treaty. Such Treaty 
supported, where the Constitution so requires it, by muni- 
cipal or local law, should define and secure authority to the 
consul to administer oaths to the subjects of the country 
he represents, and to such subjects of the country in which 
he resides, and to such subjects of other States therein 
commorant, as may find it necessary for the satisfaction of 
the law of their nationality to make oath or affidavit before 
such consul. These provisions would, I believe, go far to. 
meet the existing difficulty. The Treaty would of course 
be reciprocal, and all false swearing would be made perjury; 
and would necessarily be punishable by the territorial Court 
as an offence against the lex loci* Moreover, I doubt if it 
would be too Utopian a desire to suggest that perjury 
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created by Treaty, should be made an extraditable offencei 
Peijory, quA territorial perjury, is already recognised as an 
extraditable offence. Why not extend that provision to the 
“ extra-territorial ” perjury which I have pointed out I The 
conclusion of a Treaty on the lines here advocated would, I 
conceive, present no untoward difficulty, while it would, I 
believe, have the happy effect of removing a great and 
prejudicial anomaly. 

Sherston Baker. 


V.— THE VACANT CHIEFSHIPS. 

rriHE thirty days, during which the attention of Parliament 
”*■ is called to the Order in Council for the abolition of the 
two vacant Chiefships of the Exchequer and Common Pleas, 
and -for the consolidation of the three separate Common 
Law Divisions of the High Court, will expire in the course 
of the present month of February, and the Premier has 
formally promised Sir Richard Cross that he will do his 
best to afford the House of Commons an opportunity of 
discussing the proposed change before it is too late. The 
matter is, as Mr. Gladstone stated, one of great importance 
to the public, and it must be admitted that it is one with 
which the public and their representatives in Parliament 
have, for the most part, very little acquaintance. In truth, 
there are very few materials which will enable a layman to 
form an opinion upon it. The deliberations of the Judges 
who, by a large, though not an overwhelming, majority, 
fonnulated the recommendation on which the Order is based, 
were, of course, conducted in private; and with one notable 
exception, no member of that learned body has, as yet, 
taken the public into his confidence. Mr. Justice Stephen 
has, however, set forth in t^e January number of 
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Ninetemth Cmtttry &a elabomte e^sition of his <^iijiOns« 
a&d it is to those pages that Sir Richard Ci^ or aay other 
member of either House in search of ‘light and lea®i^’ 
will inevitably turn. Sir James Stephen is no ordinary Judge, 
and is probably mo're free than most men from the prejudices 
of his profession. The services which he has rendered by 
his labours in the field of law reform, would, apart from his 
great and acknowledged ability as an author, ensure respect- 
ful and close attention for anything he might have to say. 
At the same time,, when a Judge, however eminent, con- 
descends to publish his extra-judicial views, he enters the 
arena of discussion and must be taken to invite criticism 
upon them. At present Sir James Stephen remains wholly 
unanswered, and the forthcoming debate seems in danger 
of languishing for want of champions from the opp<Mite 
quarter. 

Sir James Stephen rests his general objections to the 
alteration which both Houses are now asked to sanction 
on two grounds, namely : — (i.) Its immediate effect, 
(a.) The effect it may have in the future ; or, in other 
words, its tendency to bring about further changes on 
which the Judges are not to be consulted. We propose to 
consider these two separately. 

On the first objection, Sir James reasons as follows! — 
Attorneys and Solicitors- General and other men who rise 
to the very first places at the Bar are, by their antecedents, 
better qualified to discharge the duties of Judges of First 
Instance than the duties of Judges of Appeal. Any 
Attorney or Solicitor-General, either in esse or in posse, 
would, presumably, accept either of the Chiefships which it 
is proposed to abolish, and would, as presumably, decline 
any other Judgeship of First Instance; therefore, he 
concludes, by abolishing these Chiefships you are depriving 
the country of the judicial services of the very men who 
arc be^ fitted to render them. It is obvious that the 
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major premiss of this syllogism itself requires argwmei^t 
to support it. And this Sir James Stephen thus supplies - 
(i.) Trial by jury is the really popular and impressive pa# 
of the administration of justice, and the lessons ^hich its 
proceedings furnish depend to a great extent on the presiding 
Judge, (a.) In order that trial by jury may be a success, a 
great deal more is wanted than familiarity with legal prin- 
ciples, namely, temper, good manners, self-control, knowledge 
of mankind. (3.) A man who has seen a great deal of the 
world, such as an Attorney or Solicitor-General, is more 
likely to possess these qualities than the most learned 
lawyer who has not. Therefore (4), an Attorney or Solicitor- 
General is pre-eminently fit to preside over a jury trial. A 
good deal of this may be conceded at once ; but surely Mr. 
Justice Stephen would not admit that a man need be an 
Attorney or Solifcitor-General in order to have a knowledge 
of the world, or that there are not many practising lawyers 
who would make excellent Judges of First Instance, though 
they have never aspired to either of these offices by taking 
the trouble to secure a seat in Parliament. Sir James Stephen 
himself furnishes a complete refutation of his own argu- 
ment, for none would deny him temper, good manners, 
knowledge of the world, or self-control, and yet he makes 
an admirable Judge without ever having been a law officer, 
or even having occupied a seat in the House of Commons. 
Many other like instances, which .will occur to every lawyer, 
might be cited from amongst both the living and the dead. 
It is true that this is not all that Sir J. Stephen has to say 
on the point, for he adds that a great Judge of First 
Instance must have an understanding of, and sympathy 
with, popular feeling,’^ and that these gifts are found in 
those who, like the law officers, “have had occasion to 
look at . law and the administration of justice from the 
political point of view, and to acquaint themselves practi- 
cally with the feelings and sympathies of popular bodi^^"’ 
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if by this is meant that it is part of the business of a |tidge 
to know what is going on in the world, with the affairs of 
which he has to deal, the proposition is self-evident ; if it 
means niore, it may suggest, to the uninitiated, a ra’flier 
dangerous piece of advice. The late Lord Chief Baron 
Kelly, as each Lord Mayor’s day camh round, used to 
demonstrate his sympathy with a large popular body, to 
wit, the Conservative Party ; but it is more than doubtful 
whether these ‘ sympathetic ’ utterances added to his 
judicial reputation. 

To speak more seriously ; it has often been remarked, 
and experience proves the fact, that the most successful 
advocates — who are always men of the world, but often 
have no great knowledge of law — commonly make but 
indifferent Judges ; while those who are not so successful, 
but are sound lawyers, as commonly make exceedingly good 
ones: one reason being that a Judge who is Weak in his 
law increases litigation by encouraging appeals, and another 
reason being that he lowers the dignity of the Bench by 
being placed at the mercy of his Bar, and being ruled by, 
instead of ruling, the strongest men who practise before him. 
A law officer of the Crown is nearly always a successful 
advocate, or he would not be specially selected to support 
his party in Parliament, but he is not necessarily a con- 
siderable lawyer. Both sets of qualities may, or may not, 
co-exist. When they do, their happy possessor is so 
richly endowed that it matters not to him whether he 
begins his judicial career as a Judge of First Instance, or 
as a Judge of Appeal ; Ke is sure to rise to the very highest 
rank, from whatever point he starts. When the more solid 
qualities are wanting in a law officer, his professional claims 
api not, in strictness, stronger than those of any of his 
equals at the Bar, who have not, from choice or accidmrt, 
filled so large a space in the public eye. He is, indeed^ by 
ftoce of precedent, entitled to look for further preferment. 
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but the strength of his case lies in' the system of paifty 
rewards, which is exempt from all rules, and is, indeed, a 
^ law unto itself,* 

Sir James Stephen*s next objection to the proposed change 
is, that to attempt to create a single Common Law 
Division analogous to the single Chancery Division, is to 
aim at a uniformity that can never be more than nominal, 
owing to differences inherent in the subject-matter with 
which each Division is concerned And he does not disguise 
his opinion that the Judicature Act of 1873 went too far in 
establishing one Supreme Court, of which all the Judges 
are members and all the Divisions are branches; at all 
events he insists that it would be unwise to carry this 
kind of simplification further. He admits that a great 
part of the litigation in the Chancery Division arises 
out of contracts and wrongs, but he founds a distinc- 
tion between this litigation and that which takes place in 
his own Divisions, on the assumption that the former 
concerns several persons having conflicting claims as 
between themselves, and so requires intricate and qualified 
remedies, while the latter concerns only two persons or two 
sets of persons, and admits of simple remedies. This he 
illustrates by observing that ‘‘ it is not a mere fancy to say 
that an aption of damages ** (meaning, it is presumed, an 
award of damages as the result of an action) ‘‘has a 
resemblance to a surgical operation, and a decree in equity 
to a course of medical advice,*’ We venture to think that 
this part of the learned Judge’s reasoning proceeds on an 
incomplete realisation of what has been going on in the 
Chancery Division during the last five years, that is to say, 
ever since the Judicature Act came into force. The fact is, 
tbat|he ‘surgical operation* of awarding damages has, during 
that period, been performed by the Judges of the Chancery 
Division over and over again, for the simple reason that 
many of the actions tried before them have been in the 
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OAtore of Actions at law. One of the Comi;s at Lincoln’s 
Innt hi which, by aprocess of selection, nearly every case, is 
heard with witnesses, has disposed of a vast number of such 
actions, and in that Court the fusi<»i of law and equity may 
be said to have been complete. If the differences in the 
subject>matter of the litigation are fatal to the complete 
assimilation of the two procedures, it would follow that the 
Judge of the Court in question does not act as a Judge of 
the Chancery Division during a great portion of his sittings, 
although he is expressly attached to that Division, and to 
no other, by Act of Parliament. The only substantial 
distinction is that no jury is summoned in the Chancery 
Division ; but this is not a distinction of principle, as cases 
are npt unfrequently tried by the Judges of the Common 
Law Divisions, in which a jury is dispensed with by the 
consent of the parties. 

There is but little foundation for Sir James Stephen’s notion 
that the issues of fact in cases tried in the Chancery Divi- 
sion are different in kind from the issues of fact tried 
elsewhere, or that whereas the latter present a sharp and 
definite contradiction, the former, as a rule, present %o 
contradiction at all. During the year 1880, more than 
600 causes stood ripe for hearing in the Chancery Division 
list, all of them involving the examination of witnesses in 
open Court, and in a multitude of those that were heard the 
cross-examination was as stringent, the conflict of testi- 
mony was as great, and the rules of evidence were as closely 
discussed and adhered to, as in any cause tried during the 
same period at Nisi Priusby a Judge and jury. 

Youcaxmot,of course, as Sir James Stephen says,,^«»!tiie law 
relating to trusts, with which the Chancery Division largely 
deids, with any other branch of law; neither can you/«s« 
the law of contingent remainders with the law of muine 
in^ance. But this is scarcely an argument against fiision, 
that is, assimilation, of procedure, or against the san)e |ud|P 
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^ho administers the one law to-day administering the othei' 
to-morrow. The Judges of the Chancery Division, it should 
be more generally known, have got far beyond the inter- 
pretation and administration of trusts, to which their early 
predecessors were mainly confined, and when all of them go 
on circuit, instead of one only as at present, the sphere of 
their functions will be still further enlarged. The profession 
of the law, under the Judicature Act, no more encourages 
specialists than the profession of medicine does, and the 
efforts of its members are now directed to endeavouring to 
master the law as a whole, instead of resting content with 
being familiar with a part only. But for this, there would 
be little prospect of improving the law either in the way of 
simplifying its procedure, or of rendering it more certain 
and uniform, for every specialist has his own particular 
method of looking at things and his own particular modbus 
opermdi. But for this, there would be no fit materials out 
of which to form a Court of Appeal, for most persons admit 
that a good Appellate Judge is bound to know the law all 
round, though some may think that this is ^ot requisite for 
a jSdge of First Instance. 

There is one other objection to the proposed change 
which is urged by Sir James Stephen, and it is the most 
important of all. It is said to be a prelude to the extension 
of the Chancery ‘One-Judge System* to the Common 
Law Divisions, and such an extension is deprecated on the 
ground (i) that such an assimilation of the two procedures 
cannot be carried out fully without the abolition of trial by 
jury in civil cases ; (2) that any attempt to carry it out fully 
withput such abolition will greatly lower the efficiency and 
dignity of the Puisne Judges of the Common Law Divisions* 

The drift of this reasoning is not apparent at first sight, 
and in order to appreciate it, it is necessary to understand 
with precision what is meant by the Chancery One-Jnd§e 
Syi^em as distinguished from the system with which it 
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cootrasted. Here Sir James Stephen must be his own 
interpreter:— 

The essence of the One-Judge System is that the case is 
first tried by a single Judge who decides both the fact and the 
law, and then re-tried by three Judges who also decide both on 
the fact and the law. The appeal is, in fact, a re-hearing. On 
the other hand, the essence of trial by jury is that the jury find 
the facts under the direction of the Judge who tries the case, 
and that the Judges to whom the appeal lies, do not enter upon 
the question of fact for the purpose of deciding it, but only for 
the purpose of considering the correctness of the direction given 
to the jury by the Judge who tries the case, in order to decide 
whether the matter of fact shall be remitted to another jury. In 
two words where there is no jury an appeal is a re-trial. Where 
there is a jury a motion for a new trial is the only form of 
appeal consistent with the essence of the institution.” 

The two forms of appeal being thus by the definition 
shown to be distinct, it, of course, follows that, to that extent 
there is a difference between cases tried before a jury, as 
they usually are in the Common Law Divisions, and cases 
tried without a jury, as they always are in the Chancery 
Division. But how does this assist the proposition that the 
One-Judge System cannot be carried out fully in the 
Common Law Divisions without abolishing trial by jury in 
civil cases, unless, indeed, we are to attribute to the word 
‘‘ fully ” a meaning which renders the proposition valueless? 

The truth is, that the form of appeal does not properly 
enter at all into the idea of the ‘ One-Judge System/ as is 
shown by the fact that this system is compatible with ei||^er 
of the forms of apjpeal mentioned by Sir James Stephen, 
namely, an appeal strictly so-called, or a motion for a new 
trial. Both forms of appeal are familiar to practitioners 
in the Chancery Division where the One-JuSge System 
obtains. If a Judge of that Division improperly rejects 
evidence, or nonsuits the plaintiff without hearing the 
defendant’s witnesses, an appeal from his decision may, 
and, in practice, has been known to, result in a new trial 
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^edog ordered, and although a new jury is not somiEonM 
because there was no jury on the first trial, this is clearly 
not of the essence, so far as the appeal is concerned. 
Where, on the other hand, the Chancery appeal does not 
lead to a new trial, but is disposed of on the evidence 
adduced before the Court below, it is not strictly correct 
to say, if the evidence was oral, that the case is re-tried by 
the Court of Appeal. The Court of Appeal, except in very 
rare and peculiar cases, does not see the original witnesses, 
and can never judge of their veracity, or the weight of their 
testimony by observation of their demeanour at the time 
when it was given. This is the exclusive privilege of the 
Judge of First Instance, and is sometimes the surest guide 
to truth. It consequently happens that Chancery Appeals 
when they turp wholly on questions of fact, or as it is 
sometimes expressed, are ‘ appeals from the jury-half of the 
Judge’s mind,’ very seldom succeed. There were nineteen 
appeals in all last year fi:om the Court at Lincoln’s Inn, to 
which we have already referred ; of these, fifteen failed, and 
the remaining four succeeded, but of these last only one, 
80 far as we have been able to ascertain, succeeded on a 
question of fact. 

What the advocates of the One- Judge System usually 
mean when they contend that it should be fully worked 
in the Common Law Divisions, is that each Judge of those 
Divisions should expound the law at the trial, or reserve it 
foilfeis own consideration after the trial, instead of leaving 
it to be dealt with at a future time by some other Judge, or 
bench of Judges. In short, that he should not be reduced 
to the level gf a Commissioner of Assize, deputed to try issues 
of fact only, leaving the issues of law to be decided by the 
Court in Banc. This alteration has, however, been effected 
by the Appellate Jurisdiction Act, 1876, so that the only 
point that has now to be considered is the proposal that 
motions for new trials in jury causes should be made to 
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the Lords Justices of Appeal, instead of to a Divisional 
Court* If the Court of Appeal can, and, as already shown, 
does, entertain motions for new trials in Chancery cases, 
it is not easy to see why it should not do so in a.11 ; 
still less why by so entertaining them it will destroy civil 
trial by jury. The only difference in the result will be 
that the appeal judgments will never be final in jury cases 
when a new trial is ordered, but neither are they final, wheh 
that happens, in non-jury cases. 

It will doubtless be said that on the hearing of a motion 
for a new trial, which proceeds on alleged misdirection to 
the jury, or misruling on a point of evidence, it is all- 
important that the Judge appealed from should himself be 
present, othewise there is a risk of miscarriage of justice 
from ignorance or perversion of what really took place at 
the trial. This is perfectly true, but there is an existing 
power in the Court of Appeal to request such. Judge to 
attend it ; and if there were not, it would seem desirable td 
confer it ; at all events, in the absence of an agreed short- 
hand writer’s note of what the direction *or ruling was, it 
is obvious that there should be the fullest liberty of com* 
munication between the Nisi Prius Judge and the Court of 
Appeal. * 

The apprehension felt in some quarters that the fullest 
extension of the One-Judge System would, without the 
abolition of trial by jury in civil cases, lower the dignity 
and efficiency of the Bench, seems to be scarcely well 
founded. It is feared that its effect may be to relieve the 
Judges of the Common Law Divisions of the responsibility 
of deciding matters of law, and of making them mere 
reporters to the Court of Appeal of facts ascertained by the 
help of a jury. Such a result, if brought about, would 
certainly be disastrous; but it is almost inconceivable that 
it should occur. In the first place, if a question arises at a 
jury trial whether evidence shall be admitted or not, or how 

13—^ 
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the shall be directed, the presiding Judge h^ to 
dispose of it at once, and an immense demand is thereby 
ihade on his responsibility, stored-up learning, and good 
sehse. If the matter can be discussed after the trial, he 
has full authority under the Act of 1876 to reserve it for 
further argument before himself ; and when it is so discussed 
he is in exactly the same position as a Judge of the 
Chancery Division. In the next place, the Judges of the 
Common Law Divisions are by no means wholly occupied, 
as the Law Reports testify, with trials by jury ; they have 
many other opportunities of listening to the arguments of 
the best lawyers at the bar, and considering the points so 
raised ; as, for instance, when they sit on appeal from the 
judgments of inferior Courts — a practice with which the full 
extension of thg One-Judge System need not in any way 
interfere. 

Although we may thus combat the arguments against the 
changes involved in the Order now before Parliament, it is 
not necessary to contend that the present arrangements 
of our Judicature are perfect. The institution known as 
the Divisional Court has, it must be admitted, caused 
general dissatisfaction, and this dissatisfaction appears to 
be shared by Sir James Stephen. It was established by the 
Act of 1873; to discharge two distinct functions : ist, as a 
substitution for the old sittings in banc, that is to say, as mi 
intermediate Court of Appeal ; 2ndly, as a Court of fined 
appeal from Sessions, County Courts, or other inferior 
tribunals, except so far as special leave might be given to 
appeal to a higher tribunal. It is in their character of 
intermediate Courts of Appeal, and in that only, that the 
Divisional dburts have worked badly. If the complaint is 
that a Judge at Nisi Prius has misdirected the jury, which 
he can only have done by misstating the law applicable to 
the facts as proved, the Divisional Court is empowered to 
entertain a motion for a new trial, and this is, in substance, 
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ai ^pesd on a point of law, If the complaint is that the 
jnry has gone wrong, and that the verdict is against the 
weight of evidence, the application to the Divisional Conrt 
also takes the form of a motion for a new trial, but in this 
case no question of law is involved, the only question being 
one of fact. Whichever form the motion before the 
Divisional Court takes, it may be reversed in the Court of 
Appeal, and the judgment of the Conrt of Appeal may, in 
its turn, be reconsidered by the House of Lords, making no 
less than three appeals in all. But the inconvenience does 
not stop here. If an order is made by a Master in Chambers, 
of however trifling a character, an appeal from it’lies to the 
Judge in Chambers, from the Judge in Chambers to the 
Divisional Court, from the Divisional Court to the Court of 
Appeal, and from the Court of Appeal to the House of 
Lords, thus making four appeals in all. It *is obvious that 
in each of these cases there is, to use Sir James Stephen’s 
words, at least “ one appeal too many.” In the Chancery 
Division no such unnecessary expense or delay is incurred. 
There, when a question has been argued before the Judge 
himself in Chambers, an appeal may be made direct to the 
Lords Justices without leave, although, in the absence of 
special circumstances, their Lordships require a certificate 
from the Judge below that he does not desire to hear 
further argument upon it in his own Court. Such a certifl* 
cate is generally granted as a matter of course. 

Numerous other similar anomalies in the working of the 
Divisional Courts, as contrasted with the One-Judge System, 
might be instanced. Some of them are collected by Mr. 
M. D. Chalmers, in a recent letter addressed by him to Mr, 
Baron Pollock.* “ The most important cases,” says Mr, 
Chalmers, “ which come within the jurisdiction of COqnty 
Courts, are Admiralty and Bankruptcy Cases. In Baak<t 
ruptcy* their jurisdiction is unlimited, yet Admiralty and 

• Stevens and Sons, 1880. 
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I^itnkrnptcy Apl>eals from County Courts are he&rd befdle 
A single Judge, while in ordinary cases an appeal must b6 
beard before a Divisional Court. A Chancery Diviaon 
Judge sitting alone, daily grants perpetual injunctions, yeit 
a single Judge cannot grant a prerogative writ of manda- 
mus although an appeal lies as of right from his decision. 
A single Judge of the Chancery Division can issue a writ of 
prohibition, but if the prohibition be applied for on the 
Crown side of the Queen’s Bench Division, the application 
must be made to a Divisional Court.” These facts ispeak 
for themselves, and require no comment. 

In order to redress the inequalities above noticed, without 
overburdening one part of the Judicature at the expense 
of another part, two proposals have been made, which are 
more or less interconnected, viz. : — 

I. To abolisb the Divisional Courts 2. To abolish 

the present Court of Appeal. The first proposal, is of 
mainly professional interesst, as being a matter of convenience 
of arrangement, the second is of moment to the public at 
t%e. 

I. It is more than questionable whether it would be 
desirable wholly to abolish the Divisional Courts. When 
they are engaged in hearing appeals from the inferior 
Courts, or cases reserved by Magistrates in the exercise of 
their summary jurisdiction, they are doing valuable service. 
In the vast majority of cases so heard, their decision will 
be final, while their discretionary power of granting or 
refusing leave for a re-hearing before the Court of Appeal- is 
one that may be reposed in them with perfect safety. It 
is analogous to the power reposed in the Court of Appeal 
itself of granting or refusing, in certain specified cases, 
leave to appeal to the House of Lords. Interest reipuUicce 
ut sit^nis Htium is a maxim that may be well applied when 
the case has been sifted by two tribunals, and the members 
of the Divisional Court feel no reasonable doubt about it. 



^logy, hovrever^ to the Cauit of Apipeel^ which* 
when eog^ed on interlocutoiy busine^t must con^ of 
not less than three Judges, we would suggest that the 
membei^ of the Divisional Court, when transacting non* 
interlocutory business, should not consist of less than three* 
Unless the three members differed among themselves, it is 
not likely that leave to appeal would be granted in any case, 
while a Court of two might not feel sufficient confidence in 
its own conclusion to refuse an appeal in a final matter, 
where it reversed the decision below. This arrangement 
would go far to prevent the Judges of First Instance 
sinking to the level of mere Judges of fact, whether trial by 
jury in civil cases were ultimately retained or not.* 

The point in which the Divisional Courts seem to require 
modification, is their jurisdiction to hear motions for new 
trials and appeals from orders made" at Chambers. We 
have already stated reasons why, on the principle of the 
One- Judge System, this jurisdiction may be more properly 
and more economically reserved for the regular Appellate 
tribunal, whatever form that tribunal may assume. It m|^ 
be urged that the tendency of this reform will be to add to 
the arrears of appeals, and that these are already heavy 
enough ; but even if this be not avoided, as it might be, by 
increasing the number of Appellate Judges, it is better that 
appeals should be in arrear than that they should be unduly 
multiplied in individual cases. 

2. The proposal to abolish the present Court of Appeal, by 
way of solving the problem, comes from Sir James Stephen 
himself. Subject to the three exceptions of the Lord 
Chancellor, the Master of the Rolls, and the President of the 
Divorce Court — officers with whom he does not propose to 
interfere — he would have all the Judges called by the same 

A good deal Is to be said in favour of confining trial by jury to criming 
caae&t tor^ at all events, of restricting it within limits ; but the country is hardly 
ripe for this, and the subject is too large to be more than glanced et here. , 
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tilto, receive the same pay, and take precedence accm?^i% 
their seniority* in the place of the Court of Appeal/ 
he would have Appellate benches consisting either of three 
or two Judges, according to the nature of the business to 
be disposed of, the Judges of each Division deciding amongst 
themselves by a rota who should sit on Appellate benches, 
and who at Nisi Prius. Whether it is intended, as a 
corollary to this proposal, wholly to abolish the Divisional 
Courts, Sir James Stephen does not say, but it may be pre- 
sumed that it is, and that all business now transacted by the 
Divisional Courts shall be transacted in future by the new 
Appellate tribunal, so as to dispense with the objectionable 
intermediate appeal, and, at the same time, give a greater 
air of authority to the decisions on appeals from the 
inferior Courts. 

So far the plah is excellent, but would it give satisfaction 
to the public ? Would it not rather revive some of the old 
causes of dissatisfaction which the Judicature Act effectually 
removed? Sir James Stephen says that his scheme is 
not a reinstatement of the Court of Exchequer Chamber; 
but, with great respect to him, it is an approximation to it 
rather than, as he contends, a movement in the reverse 
direction. One of the strongest objections to the old 
Exchequer Chamber was that pointed out by the Judicature 
Commissioners in their First Report, namely, that ‘‘the 
Judges who had been overruled to-day might to-morrow 
sit in appeal from some decision of the Judges who had 
taken part in overruling them.” Such a state of things is 
stigmatised by the Commissioners as “ eminently unsatis- 
factory,” and those who so thought included the present 
and the late Lord Chancellor, Lord Blackburn, now a Lord 
of Appeal in ordinary, the present Lord Chief Justice of 
England, and two of the present Lords Justices, Sir W. M. 
James and Sir G. Bramwdl. With such great names 
arrayed against it, the principle of the Court of Exchequer 
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Cilamber may be reganifed as ‘past prajdng for/ and Sir 
James Stephen's scheme, which involves a good imitation of 
it, appears to have little chance of being realised in the 
lifetime of the present generation of lawyers. 

Instead of resorting to the system of ‘ levelling up,' by 
making every Judge of First Instance an Appellate Judge 
in his turn, would it not be better to provide that no one 
should be qualified for a Judgeship of Appeal who had not 
served, say, for two years, as a Judge of First Instance? 
Would it not also be better to strengthen the Appellate 
tribunal, by adding to its number (if necessary), by increasing 
the pay of its members, and by relieving them, after 
twelve months’ service or more, from the arduous duties of 
Circuit ? If the Divisional Courts are abolished or modified, 
the Court of Appeal will have more to do, and it is reason* 
able that its members should be more highly paid, and not 
be liable to have their labours interrupted by the distraction 
of officiating as Judges of Assize. These slight alterations 
would obviate the danger suggested by Sir James Stephen 
of Judges of Appeal proving unfamiliar with the details of 
practice, for after such a training as they would then have 
undergone, both at the Bar and on the Bench, they could 
not fail to be equal to any legal emergency. Moreover, 
under this arrangement, it could no longer be objected that 
the law officers were not adequately attracted to the Bench, 
for if all Judges must begin by being Judges of First In- 
stance, no law officer would decline such a post in the hope 
that, before the sands of his hour-glass were run out, he 
might attain a higher appointment. The law officers them- 
selves could not reasonably complain of the change, for they 
clearly have no vested interest in their own promotion. If they 
have, some compensation ought to be awarded to those wjio, 
by reason of the number of qualified candidates exceeding 
the vacancies, or by the turn of the political tide, cann<^t 
possibly be provided for in the way warranted by their merits. 
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One word in conclusion. The mode in which justice 4s 
administered in England has unquestionably gained the 
confidence of the suitors and of the public generally. And 
this confidence has been largely engendered by an absolute 
belief in the integrity, the learning, and the wisdom of our 
Judges. For the improvement of the machinery by which 
they act, we have to thank the authors of the Judicature 
Acts, and those who prepared the way for those Acts by 
their labours on the Judicature Commission. It would, as 
we venture to think, be a mistake to infer that because that 
machinery has been found to be faulty, it is substantially 
out of gear, or to suggest that it is possible to make violent 
changes in the fundamental relations of the component 
parts of our Judicature, or to revert in any shape to anti- 
quated forms of it, without shaking the faith of the 
country in one 6f the most valuable of hs Institutions. 
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Andrew, John, Esq., Solicitor, of the Temple, aged 67. 
Admitted 1848. Dec, 20, 

Ashmore, James, of Lincoln’s Inn, Esq., Barrister-at-Law, 
aged -S i. B.A., Univ. Coll., Oxon. Called 1825. ^an, ii. 

Barry, Sir Redmond, K.C.M.G., Senior Puisne Judge of the 
Supreme Court, Victoria, aged 67. B.A. Trin. Coll., Dublin, 
1837 ; Hon. L.L.D., 1876. Called to the Irish Bar, 1838. 
Solicitor-General, Victoria, 1850 ; elevated to the Bench, 1851. 
Chancellor of the University of Melbourne. Dec, 

Belemore, Walter, Esq., Solicitor, aged 35. Admitted 1872. 
Dec, 10, * 

Bennett, Garrod, Esq., Solicitor, Ipswich, aged 33. Admitted 
1871. Dec, 7. 

Brown, Francis Whyborough, Esq., Solicitor, Leeds, aged 
31. Admitted 1872. Dec, 13. 

Carmichael, James, Esq., Clerk -of Crown for the County 
Tipperary, aged 85. Nov, 2. 

Chartres, William, Esq., Solicitor, Newcastle-upon-Tyne, 
aged 71. Admitted 1832. Dec, 5. 

Christian, Henry, Esq., Solicitor, Liverpool, aged 67* 
Admitted 1837. Nov, 9. 

Christie, J. Cockburn, Esq., W.S. (Scot.), Deputy-Keeper 
of Records. Admitted 1838. Sept, 

Cockburn, Rt. Hon. Sir Alexander James Edmund, of 
Langton, Bart., G.C.B., Lord Chief Justice of England, aged 
78. Sir Alexander, who was the tenth Baronet of Langton> 
cr. 1627 (not, as erroneously printed in some obituary notices, 
1657), was the only son of His Excellency Alexander Cockburn, 
Envoy Extraordinary and Minister Plenipotentiary to the 
Republic of Colombia, South America, by his second wife, a 
niece of George, Lord Lyttelton. The early years of*" the 
Lord Chief Justice were spent partly abroad. He went up to 
Trinity Hall, Cambridge, in 1822, gained the second year prizes 
for the best English and Latin exercises, and subsequently the 
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English Essay* Graduating LL.B. in 1829, he was elected 
FeUow of Trinity Hall, a house distinguished for its long roll 
of eminent jurists. Called to the Bar by the Honourable 
Society of the Middle Temple in 1829, Mr* Cockburn joined the 
Western Circuit, where he soon made his mark. In 1834 he 
was appointed one of the Royal Commission on Municipal 
Corporations, and a Q.C. in 1841. In 1847 he was returned 
M.P. (Liberal) for Southanlpton, and continued to sit for that 
borough until raised to the Bench, He became Solicitor- 
General, and was knighted, 1850. Attorney- General on Sir 
John Romilly’s elevation, 1851-2, and again 1852-6. In 1852 he 
became Recorder of Bristol, and in 1853 Treasurer of his Inn. 
In 1856 he succeeded Sir John Jervis as Chief Justice of the 
Common Pleas, and in 1857 became Lord Chief Justice of 
England. Lord Coleridge, his successor in the Lord Chief J ustice- 
ship of England, addressing the Attorney and Solicitor-General 
and a full gathering of the Bar, a few days after Sir Alexander’s 
decease, said : — He was undoubtedly a man of singular 
distinction ; his liigh birth, his good connexions, his wide and 
varied scholarship, his large cultivation, his many accomplish- 
ments, his great social gifts, added a distinguishing individual 
characteristic quality to all that he did, and imparted, if I may 
say so, a peculiar value to his eloquence and his mental force. 
Whatever else might be said, no one could say he was common- 
place and like other people. His power of dealing with 
complicated facts, presenting them in harmonious order and 
reasoning powerfully upon them when so presented, was of 
a very high kind indeed. With regard to his political career, 
brilliant as it was, it does not become me here to say a word 
beyond this, which is not a political remark, that it was from 
beginning to end. honourable and consistent. Such as he was 
as a young man at the Bar mess of the Western Circuit, such 
he continued to be when by dint of brilliant speeches he had 
made himself Attorney- General to Lord Aberdeen and Lord 
Palmerston. Of his equally brilliant and equally w^l-known 
professional career, it would, in this Court, be impertinent to 
speak ; but this I can say, from personal knowledge, that no 
man who ever was opposed to Sir Alexander Cockburn ever 
complained of the slightest deviation on his part from the 
sternest rules of honour and integrity. As a Judge his chief 
and leading characteristic appeared to me to be a sleepless and 
ardent desire to do justice as between man and man to the 
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siiitors who came befofe him. Though naturally inclined to 
ease and pleasure, he shrank from no trouble, he declined no 
toil, that might lead him to the truth/* Nov. 20. 

Golvile, Rt. Hon. Sir James William, of Craigflower, 
Fifeshire, Senior Paid Member of the Judicial Committee of the 
Privy Council, and a Bencher, Inner Temple, aged 70. Sir 
James, who was eldest son of the late Andrew Colvile, of 
Obhiltree, Esq., by Louisa, daughter of the first Lord Auckland, 
was educated at Eton and Trinity College, Cambridge, B.A., 
1831 (Senior Optime, 3rd in 2nd Class, Mathematical Tripos), 
M.A., 1834. At the University he was a friend and contemporary 
of Monckton Milnes, and Tennyson. Called to the Bar by the 
Honourable Society of the Inner Temple, in 1835, he practiced 
for ten years as an Equity Draftsman. In 1845, he was 
appointed Advocate-General at Fort William, and in 1848, 
Puisne Judge of the Supreme Court there, and was knighted. 
In 1855 he became Chief Justice. On retiring and returning to 
England in 1859, he was made a Privy Councillor and an 
Assessor for Indian Appeals, together with another distinguished 
Ex-Chief Justice, the Right Hon. Sir Lawrence Peel. In 1865 
he became a member of the Judicial Committee, and one of the 
paid Judges appointed in terms of the Act of 1871. He had sat 
at Whitehall on the day but one before his death. Dec. 6. 

Corrigan, William Joseph, of the King’s Inns, Esq., Barrister- 
at-Law, LL.D. Called i860, yan. 21. 

CoxwELL, Edward, Esq., Solicitor, for many years Clerk of 
the Peace, and Coroner, Southampton, aged 74. Admitted 
1828. Nov. 2. 

Dare, Henry Arthur Kekewich Hall-, of the Inner Temple, 
Esq., Barrister- at- Law, aged 26. Called 1875. Nov. 27. 

Darling, James Stormonth, Esq., W.S. (Scot.) J.P. for 
Forfarshire. Admitted 1855. fan. 8. 

Druce, Charles, Esq., Solicitor, aged 88. Admitted 1814. 
yan. 10. 

Dyce, John Neil, Esq., Advocate, late Sheriff- Substitute of 
Lanark, aged 71. Obtaining a commission in the 2nd Madras 
Cavalry in 1824, he retired after some years service, and pro- 
ceeded to Trin. Coll., Camb., when he took his degree of 
Mi A. Called 1843. Nov. ig. 

Fisher, Thomas, Esq., Solicitor, Liverpool, aged . 78. Ad* 
niitted 1824. Dec. 2^. 

Forsythe, John, Esq., Solicitor (Irel.) Dec* 4. 
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Gallwey, Thomas, of the King’s Inns, Esq., Banrister-at- 
Eaw. J.P. Gos. Cork, Kerry, and Limerick. Called 1840, 
Dec. 1$. 

Garland, George, Esq., Solicitor, late of Worcester, aged 78. 
Dec. 25. 

Garside, John Edward, Esq., Solicitor, one of the Coroners 
for the County of Chester, aged 40. Admitted 1863. Nov. 1$. 

Gates, Christopher Hill, Esq., Solicitor, Lutterworth, aged 
56. Admitted 1846. Oct. 20. 

Greer, Samuel Macurdy, Esq., County Court Judge (IreL), 
aged 72. Nov. 3. 

Guest, Edwin, of Sandford Park, near Oxford, and formerly 
of Lincoln’s Inn, Esq., Barrister-at-Law, late Master of Gon- 
ville and Caius College, Cambridge, aged 77. M.A. and Fellow, 
Caius College (nth Wrangler, 1824). Called to the Bar, 1828. 
Master of Caius College, 1852. LL.D., 1853. Vice-Chancellor 
of the University, 1854. F.R.S., 1841. J.P. for Oxfordshire. 
Author of a “ History of English Rhythms,” and “ The Early 
English Settlements in Great Britain.” Nov. 23. 

Guest, John, Esq., Solicitor, lately one of the Registrars 
of the Birmingham County Court, aged 69. Admitted 1833. 
Oct. 3. 

Hall, John, Esq., Solicitor, Manchester, aged 73. Admitted 
1836. NoVk 30. 

Hampton, Edward Adolphus Frederick, Esq., Solicitor, 
Cirencester, aged 47. Admitted 1861. Nov. 7. 

Handley, John, of Clipsham Hall, Rutland, and of the Inner 
Temple, Esq., Barrister-at-Law, aged 73. J.P. and D.L. for 
Nottinghamshire (High Sheriff, 1869), ^ banker at Newark- 

on-Trent. M.P. (Liberal) for Newark, 1857-65. Dec. 8. 

Harris, Henry, Esq., Solicitor(Irel.) Admitted 1838. JcLn. %. 

Heron, William, Esq., Solicitor, Manchester. Admitted 
1833. 

' Jameson, Thomas, Esq., Solicitor (Irel.), aged 69. Admitted 
1840. Dec. 2^. 

Jervoise, Francis Jervoise Ellis-, of Herriard Park, Hants, 
The Moat, Britford, Wilts, and of the Inner Temple, Esq., 
Barrister-at-Law, aged 71. M.A., Merton Coll., Oxon. J.P. 
and D.L, for Hampshire, and High Sheriff, 1852. Jan. 7. 

' Jordan, Miles, Esq., Crown Solicitor of Mayo. Jan. 18, 

Kays, John Pass, Esq., Solicitor, Birmingham. Admitted 
1855. Jan. 15. 
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Kennah, Midiadi, Esq^ Solicitor (Irel.) Ofif. ^3. 

Kirby, Lawrence D., of the Inner Temple, Esq., Barrister^at^ 
Law. Called 1868. Nov. 2. 

Lawler, Thomas, Esq., Solicitor (Irel.) Nov, 25. 

Leigh, John, of the Inner Temple, Esq., Barrister^at-Law, 
aged 71. Called 1835. Chairman of Quarter Sessions, 
and Judge of Courts of Common Pleas, Jamaica, 1840. 
Stipendiary Magistrate, South Staffordshire, 1846. Metro- 
politan Police Magistrate, Worship Street, 1860-62. 

L’Estrange, Hilary Frederick, of Lincoln’s Inn, Esq., 
Barrister-at-Law, aged 80. M.A., Trin. Coll., Dublin. Call^ 
1826. Jfan, 13. 

Little, George, of the Middle Temple, Esq., Q.C., and a 
Bencher. Vice-Chancellor of the Duchy of Lancaster. Called 
1840. yan, 2y. 

Logie, Daniel William, Esq., Solicitor, aged 61. Admitted 
1863. 30* 

Low, John, of the King’s Inns, Esq., Barrist^r-at-Law, aged 
66. M.A., Trin. ColL, Dublin. Called 1835, J‘P* D.L. 
for Co. Limerick, and High Sheriff, 1852. Oct, 15. 

McCalmont, Frederick Haynes, of the Inner Temple, Esq,, 
Barrister-at-Law, aged 34. B.C.L. and M.A,, Oriel Coll., 
Oxon. Called 1872. Nov. 4. 

McGachen, Frederic Stewart, of the Inner Temple, Esq., 
Barrister-at-Law, and of the Bar of Upper Canada. Called 
1849. Oct, 18. 

Marsham, Robert Bullock, of Caversfield, Oxon., Esq., 
Barrister-at-Law, Warden of Merton College, Oxford, aged 94. 
Eldest son of the late Hon. and Rev. Jacob Marsham, D.D.j 
Canon of Windsor, and nephew of the first Earl of Romney. 
B. A., Ch. Ch., Oxon., 1807. M.A. and Fellow, Merton Colh ; 
D*C.L. 1826, and Warden of Merton Coll. J.P. and D.L. for 
Oxfordshire. FormerlyRecorder of Rochester. Unsuccessfully 
contested the representation of Oxford University with Mr. 
Gladstone in 1852. Dec. 27. 

Martin, Sir WiJliain, Knight, late Chief Justice of New 
Zealand, aged 73. B.A. (26th Wrangler and 2nd Chancellor’s 
Medallist), St. John’s Coll., Camb., 1829,' afterwards M.A, and 
Fellow. Called to the Bar at Lincoln’s Inn, 1836. Appoi^ed 
the ffrst Chief Justice of New Zealand in 1841, Retired 1858, 
and the same year received the honorary degree of D.C.L* 
from the University of Oxford. Knighted 1860. Nov^ x8. 
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' Meixor, Ghandley John, Esq., Sdlicitoiri Huntingdon, 

Admitted i86i. Nov* 

Montgomerie, Roger, Esq., Advocate, Depute Clerk Regi^er. 
Grand nephew of the twelfth Earl of Eglinton. B.A,, St* John’s 
GolL, Caml), Called 1852. M.P. (Cons.) for North Ayrshire, 
1874-81* Oct. 26. 

Moore, Joseph Schroder, ' of the Middle Temple, Esq*, 
Barrister-at-Law, late one of the Judges of the Supreme Court, 
New Zealand. Called 1842. Dec. 7. 

Mulvany, Henry William, of Cowley Hill, St. Helen’s, 
Lancashire, Esq., Barrister-at-Law, aged 90. ^an. 18. 

North, Henry, Esq., formerly Solicitor and Town Clerk of 
Woodstock, Oxon., aged 84. Jan. 22. 

O’Dowda, Robert, of the King’s Inns, Esq., Barrister-at-Law, 
late of Calcutta. J^an. 8. 

0’FERRALL,John Lewis More-, ofLisard, Co. Longford, Granite 
Hall, Kingstown, and of the King’s Inns, Esq., Barrister-at-Law, 
aged 80. M.A^., Trin. Coll., Dublin. Formerly Commissioner 

of the Metropolitan Police, Dublin. Called 1827. Jan. 21. , 

Ormidale, Robert Macfarlane, Lord, of the Court of Sessions, 
Scotland, aged 781^ Son of the late Parlane Macfarlane, Esq., 
of Glen Luss, Dumbartonshire, by Anne, daughter of Alexander 
Campbell, Esq., of Ormidale, Argyleshire. Educated at the 
Universities of Glasgow and Edinburgh. After having practised 
for ten years as a Writer to the Signet, he was called to the 
Scottish Bar in 1838. Sheriff of Renfrewshire, 1852. Raised 
to the Bench of the Court of Session, 1862. Nov, 3. 

Palles, Andrew Christopher, Esq., of Little Mount Palles, 
Co. Cavan, formerly a Solicitor in Dublin, aged 79. Father of 
the Right Hon. Christopher Palles, Lord Chief Baron of the 
Exchequer in Ireland. Dec. 

Parker, John, Esq*, Solicitor, and formerly Town Clerk, High 
Wycombe, Bucks, aged 79. Admitted 1823. Dec. 22* 

Peard, John Whitehead, of Trenython, Par, Cornwall, and of 
the Inner Temple, Esq., Barrister-at-Law, aged 68. M.A., 

Exeter Coll., Oxford. Called 1837. Captain, Duke of Cornwall’s 
Rangers. Joined Garibaldi as a volunteer in 1859, and gained 
the^ sobriquet of “Garibaldi’s Englishman.” In the following 
year he distinguished himself at the battle of Melazzo; was 
present at the advance on Naples, and commanded the. English 
Legion in the campaign which ended with the fall of Gaeta* 
J*P* for Cornwall, and High SheriflF, 1869* Nov* 21* 
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Pinfold, John Croucher, Es<Im, S olicitor, Brighton, 53. 
Admitted 1853. N0V* 7* 

I Pilcher, James Ernest, Esq., Solicitor. Admitted 1865. 
Nov* 25. 

Plunket, Hon. Charles Bufehe, of the King's Inns, Banister* 
at-Law, Chief Magistrate of Police, Hong Kong. Second eon 
of the third Baron Plunket, by a daughter of the late Right 
Hon. Charles Kendall Bushe, Chief Justice of the Qu«n's 
Bench, Ireland. B.A., Trin. Coll., Dublin. Called z866. 
Dsc. 2J. 

Pope, Henry Montagu Randall, of Lincoln's Inn, Esq., 
Barrister-at-Law, aged 31. M.A., and formerly Fellow, Linooln 
Coll., Oxon. Called 1873. 

Rhodes, John Jackson, Esq., Solicitor, Newport, Isle of 
Wight. Admitted 1851. Nov, 16. 

Roach, John, Esq., Solicitor (Irel.), aged 87. 17. 

Ryan, Thomas, Esq., Assistant Crown Solicitor, Munster 
Circuit, yan, 19. 

Sayce, James, Esq., Solicitor, aged 51. Nov* 2. 

Seton, Sir William Coote, Bart., of Pitmeddan, Aberdeen* 
shire. Advocate, aged 72. J.P. and D.L. for Aberdeenshire. 
Called 1831. Dec, 30. 

Stanford, John Frederick, of Lincoln's Inn, Esq,, Barrister- 
at-Law, aged 65, M.A., Christ's Coll,, Camb. (Senior Optime), 
and Worts Travelling Bachelor ; F.R.S. ; F.S.S, (Paris). 
J.P. for Middlesex, and D.L. for Berkshire. M.P. (Cons.) 
for Reading, 1849-52, Author of several pamphlets on 
Suppression of Mendicity,” “ Systematic Colonisation," &c. 
Called 1844. Dec, 2. 

Stoddart, Thomas T., Esq., Advocate. Called 1833. 
Nov, 22. 

Smith, George, of the King’s Inns, Esq., Barrister*at*Law. 
Dec, 27. 

Square, Elliot, Esq., Solicitor, Plymouth, aged 40. Ad- 
mitted 1866. Dec, 12. 

Thomas, Charles Smith, Esq*, formerly Proctor, Doctors* 
Commons, aged 71. Admitted 1833. Oct, z6. 

Thompson, Henry, Esq., Solicitor, Grantham, Lincolnshy^, 
aged 71. Admitted 1830. Dec,’i^, 

Tindal, Acton, Esq., Solicitor, Aylesbury, and Clerk oi the 
Peace for Buckinghamshire since 1 838, aged 68* Grand mph&w 
of the late Rt. Hon. Sir Nicholas Conyngham Tindal, Chief 

14 
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Jt^tice of the Court of Common Pleas. Admitted 1834. Oct, 2^. 

IfdOD, \iVilliam, Esq., Solicitor, Hartlepool, aged 50. Ad- 
mitted 1853, Oct. 19. 

Vaughan, Edward, Esq., Solicitor (Irel.), aged 57. Admitted 

White, William, Esq., Solicitor (Irel.) Admitted 1847. 
fm. ro. 

Wilde, William, of Gray’s Inn, Esq., Barrister-at-Law, and 
a Bencher, aged 83. Served for a few years in the Ro3"al Navy, 
and as a midshipman was present on board the Bellevophon when 
Napoleon sought refuge thereon, after his escape from France. 
Called 1822. Chief Justice of the Island of St. Helena, 1836-63. 
Nov, 10. 

Wooldridge, Charles, Esq., Solicitor, Winchester, aged 81. 
Admitted 1820. Oct, 18. 


Holes, 

Among the international complications of the day, that which 
has arisen in the Transvaal is not the least serious. For it 
cannot be questioned that the action of the British High 
Commissioner, Sir Theophilus Shepstone, in putting an end to 
the separate existence of the Boer State, was never cordially 
accepted either by the Boers themselves, or by their cousins at 
home. The recent outbreak, with all the passions which war- 
even though it were to be, which we fear there are no signs of its 
being, but a “ six weeks’ war ” — cannot fail to arouse, increases 
the difficulties of a peaceful solution. This is a point which we 
think our Dutch friends have not sufficiently considered. We 
have received from an esteemed correspondent in the Nether- 
lands, Dr. Beelaerts van Blokland, copies of the “Address to. 
the People of England concerning Transvaal,” which has 
been, and still continues to be signed by persons of every 
rank iri lifevf^^ and wide through the country, it is natural, 
we think, that such an expression of feeling should have 
befeti aroused. ^ it may be doubted whether France or Germany 
would not have put forth stronger expressions of feeling oh 
the absorption of a colony of l^'rench or German blood. But 
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wb have to deal with facte^ And the fact that British 
authority had been established, and was in working order, 
at the time of the outbreak, is beyond question. It is, there- 
fore, simply a necessity that such authority should be restored 
before any ulterior arrangements can be considered. This is 
practically the gist of the utterances from the Throne on the 
Transvaal question. 

But in the course of the same Speech, Her Majesty clearly 
intimated that her advisers were willing, as soon as it should 
become possible, to restore to the Dutch colonists as large 
a measure as possible of that self-government which they 
prize so highly. Therefore, we must say that it appears 
to us the best counsel the Boer Triumvirate could give 
their fellow-citizens, would be to propose an armistice, with 
a view to pacification, and the entering upon a calm dis- 
cussion of the terms which may seem suitable to the Imperial 
Government for the restoration of autonomy^ And if this, 
unhappily, should prove too peaceful a counsel for either side^ 
now that the dogs of war have been let loose, and so many 
gallant lives have already been sacrificed, let it, at least, be 
the object which the Triumvirate keep steadily in view, and let 
them discourage everything which may have a tendency to 
prolong a state of war. And above all things, so long as the 
war lasts, let it be conducted punctiliously in accordance with 
the laws and usages of civilized nations. 

We therefore trust in any case to hear no more of such 
“ practical ” surprises of half unarmed soldiers as overtook the 
94th regiment, or of wild proposals to shoot such and such a 
commandant, who may have fallen into the hands of the enemy. 
These are things which could only win the reprobation of 
Europe, and disfigure whatever may have been the original 
justice of the Boer cause, which our friends in Holland so 
warmly defend, appealing, is matural, to our own sentiments 
value of nationality and independence. We want peace, 
but it must be in reality, not in mere words, peace with honour, 
and that on both sides. 

It was understood at the outset that the Boer Triumviitpite 
professed willingness to receive a British Consul. We are glad 
to find from iat^ and fuller accounts that they have acted more 
consistently in expressing willingness to receive a diplomatic 
envoy, or a Minister resident; and we are strongly of p|nniqii 
that an officer charged with Legatine pov/ers and rights should 
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reside in the Transvaal, rather than a simple Consul, supposing 
that full sovereignty were to be restored. But we observe that 
the Triumvirate, in their latest and most authoritative document, 
published in the TjWs, appear to favour Confederation. This 
seems to us to point to a possible solution of the difficulty » 
if the other South African States and our own Colonies cOuId 
be induced once more to consider the question. The Trans- 
vaal might very well enter such a Federation as one of the 
South African States, under the suzerainty of Great Britain, 
while governing itself, for local purposes, through its own 
Volksraad, under its own President. The Triumvirate express 
a desire for, and thereby profess a readiness to accept, the 
mediation with the British Government of the Orange Free 
State. We shall be glad to hear that the President under- 
takes the honourable mission, and we should have no fears 
that the Home Government would not give their best attention 
to any proposals which His Honour might be authorised 
to make on behalf of the Triumvirate, who would speak as 
the de facto rulers of the Transvaal, and, in any case, as 
recognised organs of the wishes of . the Boer population of the 
Transvaal. *vThe Boers,** it was sometime since admitted, 
“ have not much to cause them to love us, for we drove them 
beyond the English pale. They were first driven out of the 
Cape, and afterwards out of Natal.” {Our Imperial Resources. 
Speeches delivered in Dundee by Alexander Robertson, M.A., 
Barrister-at-Law. Dundee. 1880.) The same writer who 
makes this acknowledgment also acknowledges that the isolation 
of the Boers has produced “ gross ignorance and moroseness of 
temper.” That isolation, it must be remembered, is princi- 
pally, if not entirely, of their own seeking. It is not uninteresting 
to remark that the author from whom we have cited these 
impartial statements shows himself an advocate of Confederation 
for the South African States and Colonies. Only we should all 
remember what Mr. Robertson rightly insists upon, that to force 
Confederation upon the African Colonies would be the greatest 
folly. To be lasting, union between States, as between indi- 
viduals, must be based not only on common interests, but on 
a comrhon feeling of interest. The Boers, it appears from their 
own published statements, are prepared for a Confederation. 
Would ouir own Colonies be ready to join with the Transvaal 
and the Orange Free State ? 
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A case involving several interesting questions concerning 
Domicile, and Consular Jurisdiction in Extra-Territorial Crinae, 
according to Italian law, recently came before the Court of 
Cassation, in Rome, and is reported in the CfWfc of 

Palermo (nth year, Ser. II., bct.-Nov., 1880, i^enal Decisions, 

p,I25). 

, The person accused was a native of, and domiciled in, 
Palermo. The crime charged was attempt at homicide 
(mancato omicidio), on the person of another Italian subject, 
in Tunis, where both parties were under the Italian Consular 
jurisdiction. A conflict having arisen between the Correctional 
Tribunal of- Palermo, whiph claimed to be competent, in virtue 
of Articles 6 of the Penal Code, and 34 of the Code of Penal 
Procedure, and the Consular Tribunal of Tunis, which claimed 
under Articles iii and 115 of the Consular Law of i8th 
January, 1866 ; the Consular Court being under the Court of 
Cassation of Turin, the decision of the conflict belonged to the 
Court of Cassation of Rome, in virtue of Article 3 of the Law 
of 14th December, 1876. The Royal Procurator- General 
argued : That the Consular Jurisdiction is exceptional, and to be 
called into action in default of the ordinary jurisdiction, but 
ceases to exist the moment that the subject returns to the 
country of his allegiance, and falls under the sway of the laiv^ 
of the land (legge comune), in accordance with Article 166 of 
the Consular Law. The person charged returned to his 
country, and was arrested in Palermo, the place of his domicile. 
The Courts of the Kingdom have jurisdiction, by the Articles 
above cited of the Penal Code, and Code of Penal Procedure. 
Consequently, the Court of the place of domicile or arrest is 
competent. The Procurator-General accordingly demanded, 
on behalf of the Crown, that the Court of Cassation should 
determine the conflict by declaring the competency of the 
Correctional Tribunal of Palermo, and ordering the case to be ' 
taken there. The Court adopted the prayer of the Royal 
Procurator-General, and held that the Correctional Court of 
Palermo had jurisdiction, and must try the case. 

No question appears to have arisen as to the oaths under 
which the charge must have been made. We presume that 
they were administered, in the first instance, by the Italian 
Coi^sul in Tunis, and were held adequate to sustain the charge 
in Palermo. 
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The Law of Copyright in Works of Literature and Art, together with 
International and Foreign Copyright, and the Statutes relating thereto, 

By Walter Arthur Copinger, of the Middle Temple, Esq., 
Banister-at-Law. Second Edition. Stevens and Haynes. i88i. 

This new and revised edition of Mr. Copinger’s valuable work 
on Copyright comes out at a very opportune moment. The law 
of the land, after having been subjected to a closei not to say 
microscopic analysis, by a Royal Commission, including one of 
the masters of English juridical thought, has been described in 
the forcible language of the Report as “ nowhere stated in any 
definite or authoritative way.** The “ form ’* of the existing 
law is acknowledged by the Commissioners to be bad, and wholly 
destitute of an% sort of arrangement ; still nothing has yet 
been done to remedy the confusion induced by such a state of 
things. This is, no doubt, very characteristic of our country, 
but it is not therefore creditable to us, or to our civilization. 
Our “ kin beyond sea ” are by various recent decisions of their 
Courts, and by the conflicting views, which threaten to prevent 
any amelioration of the existing American position, practically at 
a dead-lock. On all these points much might have been said, but 
on these points Mr. Copinger is, we presume designedly, silent. 
Perhaps the broader line which we should have liked lo find 
taken in his new edition lay, strictly speaking, outside the 
province which he had marked out for himself from the first. 
Still, we regret the passing of such a ‘‘ self-denying ordinance,** 
as we think these are days in which the question of Copyright 
requires to be treated from the point of view of criticism and 
suggestion. We are glad to observe that in his present edition 
Mr. Copinger has made some use, for the Foreign Law, of the 
valuable Annuaire,** published by the Society of Comparative 
L^islation, in Paris, as well as of some of the information on 
this branch of the subject which has appeared in our own 
pagq^. But it seems curious that he should only cite our 
number for August, 1878, and not have taken note of the 
number for November, 1879, in which we printed, with additions, 
Mr. Carmichaers paper on « Copyright Reform and the Report 
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of the Royal Commission,’* read before the Jurisprudence 
Department of the Social Science Association at the Man- 
chester meeting. The suggestion there made that the question; 
should be taken into cops^eration by the . jT|risp 
Committee of the Association, is now; we ^ire to say, 
being acted upon, the Bill originally introduced by Lord John 
Manners, Viscount Sandon, and the then Attorney^Gen^ral, 
having been placed in the hands of Mri G. W. Hastings, MvP;^ 
President of the Council. We should have beOn pleased to 
have seen greater fulness of treatment of the American branch 
of the Copyright question, which is alike important and intricate. 
The close connexity of the Trade Mark question with that of Copy» 
right, in the United States, is manifest both in the recent well 
known Trade Mark csises, United States v. Steffens^ .S. Reports, 

100, Otto, lo), and in the still more recent case of “ Washington 
Irving’s Works,” where the representatives of Irving claimed 
a Trade Mark in that title, in order to restrain the publication 
of an imperfect edition of the “Works,” after the Copyright 
therein had expired. This interesting point is, we understand, 
awaiting solution, the judgment of Justices Best and Lawrence, 
adverse to the existence of such a Trade Mark, having at once 
been appealed. We shall be curious to see the result. It seems 
obvious that the success of the appellants would turn the flank 
of the existing American Copyright Legislation. And one 
remarkable feature of the case is that such success would, if we' 
mistake not, bring in perpetuity by a side wind, so to speak, 
the right of property in a Trade Mark, being, as we understand, 
unlimited in duration. Protection is given to a Trade Mark for 
the period of thirty years from registration, renewable on 
demand for a fresh period of thirty years. Thus, in any case, 
the appellants, if successful, would be able to secure a longer 
protection than by means of the local Copyright LaW, and, 
admitting this, we see no abstract difficulty in the way of an 
unlimited chain of registrations and renewals of the Trade Mark 
“ Washington Irving’s Works.” It might then, perhaps, be 
worth while for Mr. Copinger himself to register a Trade Mark 
in the office of the Commissioner of Patents, Washingtqm 
We should have liked, from the point of view of style, to sec 
greater attention paid to his English by Mr. Copinger. ^The 
utilityj no less than the elegance, of his Treatise would ^ve 
been eniianced, and notably so in the sectionsrelating to Tmnsr 
lationj, by a: closer following of the best masters of our literatups. 
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had a hard struggk, and we 
been altogether a successful one, te make out 
Hr. Copinger’s meaning in his 5th paragraph on p, 21 1. What 
belween the non-protection of the original work there refeifed 
tOf “unauthorised-copy of a translation** of a work 

which is yet, according to the hypothetical statement, “ open to 
any number of persons to translate,** we find extreme difficulty 
in reaching the desired goal of “piracy.** Nevertheless, in 
the interests of Juridical Science we welcome our author *s 
reappearance on the field of Copyright Law. It is a wide field, 
with room and with need for many workers. Mr. Copinger*s 
chapter on Foreign Law is a useful feature of his Treatise, and 
it is one which, both in its Continental and American sections, 
cannot fail to become more and more useful. It is somewhat 
disappointing, after reading in a note to p. 506 that the Copy- 
right Convention of 1857 with Spain had been denounced so as 
to expire in March of last year, not to find at least a hint of 
the fresh Convention notified by Order in Council, dated at 
Balmoral, 20th 'November last. And the Spanish Draft Law 
of 1877 having been cited, it would have been worth while 
mentioning, as an index of a rather widely-spread current of 
thought on the proper duration of Copyright, that the long 
peri<^ of the author’s life and 80 years, now fixed in Spain, 
is avowedly only a step in the direction of perpetuity. If we 
have not misapprehended M. Demeur’s personal tendency, as 
we gathered it at the Brussels Congress of Commerce and 
Industry, it sets rather in the same direction, and may not be 
without influence on future Belgian Legislation. There^will be 
much to add, we expect, to the Foreign Chapter of Mr. Copinger*s 
next edition, and we hope it may not be long before the public 
demand shall require a fresh issue of his useful and compre- 
heusive Treatise. 


The Imtitutes of Gains and Rules of Ulpian, with Translation, 
Notes critical and explanatory, and a copious Alphabetical 
Digest. By James Muirhead, Professor of the Civil Law, 
University of Edinburgh, (Edinburgh : T. and T. Clark. 188a) 

The revived interest in the study of Roman Law, which ia 
England has been greatly fostered by the enlarged courses of 
study at the ancient Univ^sities and the Inns of Court, never 
ready needed revival in Scotland, For there, at least, it waa 





dwiys^ and is still, it pfactidal study, the necessaiy c»m]plsin€ht^ 
o£ edacati<m in a l^at system more closely akin in many 
res{>ects to that of Rome than to the Feudalised Teutonism of 
English Law« Professor Muirhead, therefore, to" our mind,' 
starts with a great advantage over his English brethren when 
he proposes a Translation of the Institutes of Gains. And this 
advantage, we think, is perceptible in his work as a translator, 
except where he presses it too far in asking us to receive as 
English what is nothing more than Latin, with scarcely even an 
English termination to it. We should, for instance, much prefer 
to import bodily into the translation the words s^atu$^(msulhi 
plMscitUt and the like, to seeing such uncomfortable looking words 
there as ** Senatus-consult,” and “plebiscit.'* And a ‘‘ thihg 
legated by damnation ” must look rather an odd sort of thing to 
the student who comes suddenly upon it without note or comment. 
As Professor Muirhead has taken “ vindictay** rightly we think, 
to be one of the words which it is necessary to retain 
untranslated, it would have been well that he should have gone 
a step further, and written “ by vindictay*' when Rising the word 
in its ablative form. Or he might have printed it in those cases 
with the old fashioned mark of the ablative, only we quite see 
that his principles of Latin orthography are too orthodox, 
according to the newest fashion of orthodoxy, for such a piece of 
backsliding on his part. We cannot say that we like this new 
fashion. It may be very correct, but it is certainly very un- 
comfortable. And a good many changes are introduced without 
our being told the reason why. Our old friend the Lex 
Fusia [5r Furia] Cminiay' for instance, becomes, in Professor 
Muirhead’s hands, “ Fufia Cminidy' without a hint of a change. 
We need hardly say that the great Ulpian himself suffers a 
sort of capitis demimtiOy' very real to us, even though 
minima'' as to its extent, and comes before us in mystic 
brevity, as “ Vlp.” But these, we suppose, are penalties which 
we must pay for having been brought up in the old school, 
and not having cordially accepted the new lights. We quite 
think, nevertheless, that by whatsoever lights he may be 
glided, Professor Muirhead is doing good service to scientific 
jurisprudence by devoting so much time and care to giving us 
as clear and harmonious a text as may be possible alike of the 
Institutes of Gaius, and of the Rules of Ulpian. Too bl(i;e!i, 
indeed, bur eye is met by foot-notes, telling of a mutilated ot 
an undecipherable text. And from our recollection of th| 
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MSn do not wonder that it should be sp# 
wonderful that so connected a text should, on the w^bofe^ 

inede out, rather than that so much should yet remain to^ 
be done in the way of textual restoration and illustration. Put 
help may yet come, and that from remote quarters. It is but 
lately that a Graeco- Latin fragment of a Law MS. has come to 
light in that Sinaitic storehouse, which has hitherto gained a 
fame chiefly in Biblical criticism. The new find, which is 
edited with the utmost care by M. Dareste, well known for his 
studies in Greek and Roman juridical epigraphy, in the number 
for Nov.-Dee., 1880, of our able contemporary the NouvelU 
Revue Historique de Droit (Paris : Larose), contains extracts from 
a work which M. Dareste considers to be that of Gains, 
De TuteliSf** besides other references probably to Gaius. 
We should have liked to find in Professor Mu irhead’s notes 
more matter bearing upon the illustration of Gaius gen- 
erally. Thus, at the only passage in his Institutes where 
Delegation is mentioned (III., 130), that fact might have been 
brought out, as It was brought out, in the pages of the French 
Review we have just cited, by M. Gide, one of its editors, whose 
loss, like that of M. Machelard, from whom we have also cited 
thoughful passages in these pages, is a loss, not only to the 
French Bar and Professoriate, but to all students of Roman 
Law. We hope that Professor Muirhead will be encouraged 
soon to give us more of the fruit of his careful studies in the 
comparatively little worked field which he has here made his 
owfi. For in Great Britain, at least, Gaius has as yet attracted 
fewer workers than Justinian, and on this account, in part, as 
well as on account of the necessarily imperfect condition of the 
text, the study of Gaius has not kept pace with that of Justinian. 
If the workers in the field are fewer, however, they are certainly 
a select band While renewing the expression of our hope 
soon to greet afresh appearance of Professor Muirhead’s 
Gaiu$f we feel bound to say that we are encouraged therein 
by the. singularly high standard which, in his case as in 
that of Professor Lorimer’s Institutes of Law, we have been 
glad to find reached by the Law classes in the University of 
Edinburgh. 


PmeeMngs in m Action in tbe Queen’s Bench, Common Pfeasi 
and Exchequer Divisions of the High Court of Justice^ Secohd 
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Edition^ By SAMUEL Prbnti^ of the Middle 

o?je of Her Majesty’s Counsel. Stevens and Sons, i88pi 

The three Divisions of the High Court, of which this treatise 
sets forth the practice, will doubtless, under the recent Order in 
Council, soon become in name what they already are in fact, 
one Division only, that of the Common Law. Such a change, 
however, will in no way detract from the practical value of Mr. 
Prentice’s work, which pressure on our space has pi-evented us 
from noticing in an earlier issue. But little alteration has been 
made in this edition, except that the Rules of Court and 
decided cases have been carefully noted and inserted in their 
proper places. We can safely recommed the book to students, 
for whose use it is primarily intended, and it will also, we think, 
be found a handy volume in the Solicitor’s office. 


Company Precedents for use in relating to Companies subject to 
the Companies Acts, 1862 to 1880. By Francis Beaufort 
Palmer, of the Inner Temple, Esq., Barrister-at-Law, Second 
Edition. Stevens and Sons. 1881. 

The favourable opinion which we expressed of this work on 
its first issue, has been justified by the speedy demand for a 
second edition. Well designed and ably executed, it has 
proved of much practical utility to the draftsman. The 
present edition has been thoroughly revised, and while the 
notes have been carefully brought down to date as regards the 
references to decided cases and additions to the statute lawi 
numerous fresh precedents have been added, more especially 
under the headings of “ Prospectuses,” “ Winding-up,” 
Arrangements ” under the Act of 1870, ** Private Acts,” and 
“ Orders ” in actions by and against Companies. To make 
room for the new matter, without unduly increasing the bulk 
of the volume, the Provisional Orders of the Board of Trade, 
which were given in the first edition, have been judiciously 
omitted. Speaking from practical experience in the use of the 
volume, we can confidently recommend it to the profession. 


A Treatise on the Law of Merchant Shipping. By David 
Maglachlan, M.A., of the Middle Temple, Esq., Barrister-at- 
Law. Third Edition. W. Maxwell & Son. 1880. 
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Law of Morghant Shipping and FmghL By 
James T. Foard, of the Inner Temple, Esq., Barrister-it-Law. 
Waterlow & Sons, Limited. Stevens & Sons. 1880. 

The Law Maritime must always command a considerable 
amount pf attention from the authors of works of reference for 
the practitioner in the various branches of English law. We 
are not surprised, therefore, that from time to time new writers 
should appear before us, as in the case of Mr. Foard, while the 
authors of well-established books, like Mr. Maclachlan, claim 
our notice for new and carefully revised issues of their texts. 
Under ordinary circumstances, we should scarcely have been 
able to do more than announce the publication of a third 
edition, but Mr. Maclachlan, besides the general work of 
revision, has taken advantage of the decision of the House of 
Lords in Lohre v. Aitchison to express his views at some length 
on the very important question involved. The nature of the 
argument on the interpretation of the “ Sue and Labour 
Clause in Lloyd’s Policy, set out, by Mr. Maclachlan by way 
of appendix to his chapter on Salvage, affords to our minds a 
good instance of the necessity, upon which we have before now 
insisted in these pages, of a wide general education for the Bar, 
such as is best represented b^ a University training. We find 
the learned author, in his dissent from the judgment of the 
House, as moved by Lord Blackburn, resting much upon the 
philological history of the words “sue, labour, and travel.” 
His contention on this point appears to us to rest on a strong 
foundation, and we may perliaps offer it some further support 
by adducing the unconscious testimony of the late Mr. Herbert 
Coleridge. That distinguished philologist, in his valuable 
fragment, A Dictionary of the Oldest Words in the English Language 
(London, 1862), embracing “ Every word found in the printed 
English Literature of the thirteenth century,” gives references for 
each of the words in question. For the first of them, viz., “ sue,” 
and for “ travail,” as a substantive, his authority is Robert of 
Gloucester’s Chronicle (edited by Hearne, 1810), while for the 
remaining one, “labour,” he refers to the Life and Martyrdom 
of Thomas Beket (edited for the Percy Society). These 
ins|ahces, we think, may fairly be held to carry back the 
idiomatic catena in favour of Mr, Maclachlan’s argument further 
than he^ has carried it himself, further by at least a century 
than the date which he assigns to what he has shown good 
cause for calling the “ English ” pohcy of maritime assurance. 



Mr. Foard comes tefore us with an aim not less useful, though 
mbre modest than that of the larger text-books. His object was 
to provide a “ practical synopsis of that part of the Law Mer- 
chant regulating the employment of ships and the earning of 
freight. To comprise even this portion of the subject within Jhe 
compass of a single really portable volume, was no easy task. On 
the whole, we think it has been carried out to a successful issue; 
The notes bristle with references to an extent which must always 
call for very careful revision, and it will scarcely surprise Mr. 
Foard if we say that we have found more errata than are 
accounted for in his list. Thus, Lord Tenterden, for whom, 
nevertheless, Mr. Foard has a very proper respect, appears in a 
note to p. 77 as “Tentewden,” and under yet another disguise 
in a passage in the text, p. 224, as “Tenierden.” There is, 
unfortunately, often apt to be a certain amount of hurry at the 
last, to bring out a book in time for the recurrence of the usual 
publishing “season,” which, no doubt, is answerable for such 
slips. Even Mr. Maclachlan’s very carefully jrevised issue is 
not free from antinomies of this kind. In his Table of Cases, he 
gives us the strange form “ The Evangelissimost'' which looks 
like a sort of bastard Grecised superlative of the “ Evangelismsi* 
correctly cited on p. 634. Mr, Foard’s text, we think, is worth 
the close study which it requires, and in these days of pouring 
forth books upon books on the same branch of Jaw, that is, we 
take it, no small praise. While the larger and fuller treatises, 
Arnould, Abbott, Maclachlan, &c., are calculated almost solely 
for chambers and Court, Mr. Foard’s volume would also be a 
convenient and useful companion of the master mariner on his 
voyages over sea. Mr. Foard has made good use of the trea- 
sures of learning on the history of Maritime Law enshrined in 
the great collection of M. Pardessus, and in the very valuable 
Black Book of the Admiralty and other ancient texts, edited for 
the Master of the Rolls by Sir Travers Twiss. Among useful 
foreign sources of information, which do not as yet appear to 
have been consulted by Mr. Foard, our able French contem- 
porary, th^ Revue Generate du Droit (Paris: E. Thorin), has 
published not a few articles, e,g,, a series by M. Levillain, 
on “ The Juridical character of Conventions made dming 
the building of a ship, and the ownership of vessels during 
construction ” G^., Nov.-Dee., 1877, et seqqJ), besides 

notices of Laurin’s edition of Creep’s Droit Paulmier*® 

and Mallet's works on “ Maritime Hypothec,” and not iia 
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ei^ay bn Maritime Law’^ Gen.^ March-A|)ri!, 18^9, 
by M. Boistel, himself the author of an esteemed 
de Droit Commercial^ which also forms the subject of a notice. 
M. Bolsters views tend, like those of the principal bodies of 
jurists and commercial men whom we have seen and heard in 
divers congresses assembled, towards consolidation and assimi- 
lation, if not unification, of the Law Maritime. This, of course, 
cannot but be a work of time, and requiring the greatest care 
and attention to the varieties of national character, which will 
always preserve certain differences. For some, however, it seems 
hard to find a readily intelligible reason. Why, for instance, 
should an expenditure for repairs, in a foreign country, at a 
rate of more than six francs per ton, entail the loss of French 
nationality, save in cases of necessity (Goirand’s Code of 
Commerce^ p. 246) ? There may have once existed a reason for 
this singular limitation, but the penalty seems unduly severe. 
How such a vessel could, under the supposed circumstances, 
clear out of the port where she lost her status^ is not very 
apparent, and her subsequent condition, whether on the high 
seas, or in jurisdictional waters, would scarcely be pleasant. 
We observe that Mr. Foard, at p. 102, gives ** reasonable 
deliberation'* as the equivalent of the phrase ddiheration 
moiivee^y in the French law. It seems to us that it would be 
better rendered, both grammatically and juridically, as a 
deliberation or discussion of which the reasons are stated, and 
in this view we think we are supported by M. Goirand’s excellent 
French Code of Commerce (London; Stevens & Sons, 1880), p. 294. 
It is there said : a report of the deliberation [as to jettison] is 
drawn up, specif3nng the motives for the throwing overboard, 
and enumerating the articles thrown overboard or damaged.” 
Mr. Foard gives some useful summaries of the existing English 
law, with its limitations, and its corollaries, and sometimes 
suggests points for amendment. He notices throughout 
American as well as English decisions. This is always a 
useful feature in a modern law-book. The American and 
Cotitinental systems are, on the whole, more liberal in their 
tendency than our own. By studying each other’s views, we 
may-* arrive some day at a greater uniformity in the *< us et 
coutumes de la Mer ” throughout the civilised world. 
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A Tnaim on ihe.Lm of Negligence. By H6 race Smith, B*A*> 
of Trinity Hall, Cambridge, and of the Inner Temple, Esq-^ 
Barrister-at-Law. Stevens & Sons. x88o. ' 

This is a book pf modest dimensions, which, nevertheless, 
contains a great deal of useful information on the Subject of 
Negligence. The author divides his subject into three classes, 
viz., neglect of duties requiring — (i) ordinary; (2) more than 
ordinary; and (3) less than ordinary care. These divisiohs are 
in their turn sub-divided into sections, each section dealing with 
a particular class of circumstances, such as duties by owners of 
dangerous goods, duties of gas companies, duties by carriers, by 
owners of ships, &c. We may safely say that in the com- 
pilation of this book the author has not been guilty of negli- 
gence, but, on the contrary, has given proof of considerable 
care and attention. There is evidence of a due appreciation 
of the various subjects under discussion, and of an accurate 
knowledge of the law which he has undertaken to expound. It 
is a pity, however, that at p. 44, Mr. Horace* Smith did not 
elaborate the proposition concerning the keeping of infectious* 
animals a little more fully, particularly a& in Mallet v. Mason 
(35 L.J, C.P. 229) the defendant was held liable for the loss of 
cows of the plaintiff, infected through a deceased cow of the 
defendant, notwithstanding that a jury had found that he was 
not aware of the disease. Again, the term under’Servant, some- 
what forcibly put forward at p. 65, has rather the appearance 
of having been coined for the occasion, for it neither has 
sufficient recognition as a legal phrase to warrant its eraploj^- 
ment, nor does the Law Report, quoted in support of the 
argument, make use of the word. But all these faults 
are trivial, and we shall hope to see ere long a new and 
improved edition of this useful book. 


A Treatise on the Law of Executors and Administrators. By 
Stuart Macaskie, of Gray’s Inn, Esq., Barrister-at-Law. 
Stevens & Sons. i88i. 

We were at first somewhat at a loss how to class this fresh pro- 
duction of an already somewhat teeming legal press. We knew 
that Sir Edward Vaughan Williams might be said to have covered 
the whole ground, and we wondered a little where Mn Stuaii 
Macaskie was making his breach in the hedge of works on the 
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iyawM Executors and Administrators. We have come to the 
cdnelusion that he has written for the class specially intere^ed 
in knowing this branch of law, ue,^ those who have to perform 
the duties enjoined by it, and who are usually laymen. This 
work, which is a useful one, Mr. Macaskie seems to have done 
in generally simple language, carefully supported by reference 
to decided cases. We should prefer the plain “ woman ” to the 
somewhat artificial “lady,” in the author’s text. On page 44, 
we should have deleted the first “ that,” after “ But it has been 
held,” in the sentence embodying the principle of Hervey v. 
Fitzpatrick. And on page 104, there is a very obvious slip 
of the pen or press in the sentence, “ Where an annuity is give 
to an executor.” Of course, we do not for a moment suppose 
that these little blemishes of style are other than accidental, and 
we point them out chiefly because there is no list of errata^ so 
that they have evidently escaped the author’s eye. The book 
will be acceptable as a guide to a large, and often rather helpless 
class of persons* 


The Testamentary and Succession Laws of the Republic of Chili. 
Translated and edited by William Grain, Notary Public. 
H. Sweet. 1880. 

Even after their recent great victory, we should not altogether 
care to have a succession opening at the present moment in 
the Republic of Chili ; but if such a windfall were to befall us, 
we should be very glad of the assistance which such a work as 
the present would afford us. Mr. Grain deserves praise for 
the pains which he has bestowed upon what is, but too 
frequently, the somewhat thankless task of bringing an expert’s 
knowledge to bear upon a complicated branch of private inter- 
national law. 


The IfUW of Italy relating to Concessions^ Railways and Tramways^ 
Expropriation^ and Companies. Translated and annotated by 
ChIrles Woodward Wallis, M.A., of the Middle Temple, 
Esq., Barrister-at-Law. Stevens & Sons. 1880. 

■ ■ 4 ?;* 

This little work deals with a large and important subject, or 
lather group of subjects. It seems a pity, considering the wide 
interest felt on What is, to a great extent, the law relating ito. 
investments, that Mr. Wallis did not annotate more fully. In 
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our view, such a book, to be thoroughly satiafect<>iy, ought to 
partake of the character of a study iu Comparatiw I^^ISrtatioh. 
SfUi, we cannot but be glad that the Engli^ investor, gener- 
ally innocent of any knowledge of either the Italiaui language 
or the Italian law, should have in Mr. Wallis a guide to whom 
he may look for the legal provisions which govern his status 
as a shareholder. The whole question of Company Law, as 
prevailing in the principal countries of the Continent, was very 
carefully gone into, and very keenly discussed at the Inter- 
national Congress of Commerce and Industry, at Brussels, last 
September. A special letter to the President was circulated by 
an Italian member, Com. Carotti, on .obligatory notification 
of their trade name (raison socials) by Firms, proposed in several 
Italian Draft Laws. It struck us that many suggestions were 
made at Brussels of value to ourselves, no less than to our 
Continental friends. We would ask Mr. Wallis whether it 
would not have been well to have rendered '^periti'* by 
“experts,’' adding “as assessors,” or “ as valuers,” according 
to the circumstances, rather than to render*it sometimes by 
“ assessors ” and sometimes by “ valuers.” And we cannot help 
thinking that “ Fw Major'' would have been a better sub- 
stitute for “ forza maggiore ” than the highly technical English, 
“Act of God.” 


Smaller Books and Pamphlets. 

In a slim volume of one hundred pages, Mr. Hastings Kelke, 
M.A., of Lincoln’s Inn, has produced a compact Digest of the 
Law of Practice under the Judicature Acts and Rules (Stevens and 
Haynes, 1880), in which he has recorded the gist of all important 
practice cases in the Chancery and three Common Law Divisions, 
decided with reference to the Judicature Acts, in immediate con- 
nection with the portions of the Acts and Rules themselves 
which they interpret. Notwithstanding the necessarily con- 
densed and abbreviated foirm in which the author’s statements are 
Cast, they are very clear, and are methodically arranged. Within 
a small compass he has compressed the result of much labour 
khd care, and we believe this little tractate will be found useful 
alike by students and by the general practitioner. A macgiual 
analysis would have materially aided facility of reference. 

An Epitome of the Laws of Prohate and Divorce^ by Mr. J . Gaiter 
garrison, Solicitor (Stevens and Haynes, 1880), jaiovid*^ 

IS 
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i^erks, reading for the ** Final/’ a sufficiently clear and 
^ocrapiSfcBnsive account of the origin and nature of the existing 
IflrikVtjn the subject of which it treats. It will form a useful 
"Inltoiduction to the larger text-books. 

Mr. Eddis, Q.C., has done good service both to those who 
had, and those who had not the opportunity of hearing his 
lectures at the Inns of Court, by throwing into the shape of a 
substantive work, his valuable course on the Administfation of 
Assets in Payment of Debts (Stevens and Sons, 1880), delivered in 
1876, The learned Professor has compressed into the short 
space of barely more than a hundred-and-fifty pages, an amount 
of doctnne as well as practice, which will fit the reader who 
masters the contents to deal with many a knotty point in that 
great division of jurisprudence which we still call Equity. 

The Case of Ireland Stated (Chapman & Hall, 1881), by Mr. T. 
De Courcy Atkins, B.A., Barnster-at-Law, is a “ Tract for the 
Times,** deserving of careful perusal. The author has devoted 
his energies to tracing historically the evolution of the distress 
which underlies much of the present agitation. His resume of 
Irish history is graphic as well as terse, and he has no difficult 
task in proving that the growth of the native civilisation was 
arrested by the Anglo-Norman Conquest, while the Anglo- 
Norman element itself was not so firmly seated that it could 
consolidate and develop as in England. For a remedy, the 
outlook does not seem very hopeful. “It is vain,** says Mr. 
De Courcy Atkins, “ to talk of meeting such a state of things . . . 
by the three F*s.*’ But failing them, what has he to propose ? 
First and foremost, the creation of peasant proprietorships ; 
secondly, the “three F’s.*’ It is obvious, however, that no 
class of proprietors can be created in a day, and Mr. Atkins 
should, we think, turn his attention to some immediately feasible 
palliation. We do not imagine that it could be anything more 
than a palliative. Time, and the rigorous administration of 
even-handed justice, combined with a really national education, 
can alone restore peace. 

Pressure on our space compels us to postpone several Reviews^ 
as well as our “ Select Cases*** 
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L— ENGLAND’S TREATIES OF GUARANTEE. 

rriHE so-called treaties of guarantee to which England 
is a party are very numerous. At the present time, 
England is liable to be called upon by at least ten European 
and two American Powers, to fulfil engagements of the 
most varied and yet of the most doubtful nature — entered 
into under circumstances which in many cases now no 
longer exist. The country is bound to maintain powerful 
States in the possession of territory, and small nationalities 
in the enjoyment of their privileges ; at one time we have con- 
stituted ourselves the guardian of a Nation’s independence, 
and at another we have undertaken to prevent any infringe- 
ment of a State’s neutrality. Some of our engagements 
are absolute, others conditional — some are joint, others 
several. And as if to complicate our position as much as 
possible, the terms of many treaties are couched in language 
so vague and so indefinite, that it is almost impossible to 
say what we are bound to do ourselves, or what we can call 
on the other signatories to 'perform. 

Before enumerating or discussing the treaties of guarantee 
binding on England, it is necessary to point out the loose 
and inaccurate manner in which the word “ guarantee ’’4s 
often used. The modern treaty of guarantee is not a gua- 
rantee in the strict and proper sense of the term. It is 
really a treaty of alliance, and several writers on inter-f^ 
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a pt law have fallen into the mistake of applying to 
rn so-called guarantees the principles which earlier 
liters laid down as applicable to guarantees proper. 

A guarantee is defined by writers on English law as “ a 
collateral engagement to answer for the debt, default, or 
miscarriage of another person.” It, therefore, implies or 
presupposes an existing obligation between two or more 
persons to which it is subsidiary, and the person who gives 
it only incurs a liability conditional on the non-fulfilment of 
the principal obligation. The guarantor is in the position 
of a surety. He undertakes to be responsible for the per- 
formance of a duty by another person. 

It might be expected that a treaty of guarantee would 
in the region of international law correspond to a contract 
of guarantee in the sphere of common law. It would then 
be defined as*a treaty by which one State undertook to be 
responsible to another State for the due performance of 
some duty by a third State. This is the view of a treaty of 
guarantee taken by the earlier writers. The guarantee was 
a means of securing the due performance of a treaty. It 
succeeded to the oath and the hostage — for though the 
oath continued in use until 1777, and hostages were given 
as late as the peace of Aix-la-Chapelle in 1748, yet in the 
17th and i8th centuries they had in many cases been sup- 
planted by a guarantee. An excellent example of a strict 
guarantee is that connected with the Treaty of Teschen, 
negotiated in the year 1779, to settle the claims of the King of 
Prussia and Maria Theresa in regard to the Bavarian suc- 
cession. It was deemed advisable by both parties that the 
fulfilment of the treaty should be secured by the guarantee 
of Russia and France, to whose good offices the treaty was 
djg, and the 16th Article* states that — “ Leurs dites 
Majest^s sont requises par toutes les parties contractantes 
et interess^es, de se charger aussi de la garantie do pr^ent 
* Martens, Recueil. Voi. 11 ,, p|). 667, 683. 
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TraiM.’* France and Russia accordingly entered an 
**Acte de GArantie,** which^ after reciting the reqtiest 
made by the contracting parties, enacted that — *‘ Sa Maj. 
I*imp6ratrice de toutes les Russies et Sa Maj. le RoiTr^s 
Chretien garantissent le Traite de paix.’^ 

This was a strict guarantee. France and Russia, the 
guarantors, enter into an engagement collateral to another, 
by which they bind themselves to be responsible for the 
fulfilment of the principal obligation by the parties to it. 
The guarantee was a double one, the observance of the 
treaty by the King of Prussia being guaranteed to Maria 
Theresa, and vice versA, 

This is the kind of guarantee treated of by Vattel. 
After discussing the sacred nature of treaties, he proceeds 
to consider the various means adopted to secure their due 
observance, and chief among these he places ‘^agarantie.”**' 
Une malheureuse experience n^ayant que trop appris 
aux hommes que la foi des traites si sainte et si sacree, n’est 
pas toujours un str garant deleur observation, on a cherche 
des sAretes contre la perfidie, des moyens dont Tefficacite 
ne dependit pas de la bonne foi des contractants. La 
garantie est un de ces moyens. Qiiand ceux qui font un 
traite de paix, ou tout autre traite, ne sont point absolu- 
ment tranquilles sur son observation, ils recherchent la 
garantie d'un souverain puissant. Le garant promit de 
maintenir les conditions du traite, d’en procurer Tobser- 
vation.” 

He then defines la garantie ” as une esp^ce de traiti 
paf lequel on promet assistance et secours d quelqu’un, au ~ 
cas qu’il en ait besoin pour contraindre un infiddle d remplir 
ses engagements.” 

He then points out that the guarantor has no righWo 
interfere in the execution of the treaty unless his aid is 

* Droit des Gens. ^ Pinheiro-Ferreira and Pradier Foddrd. PmIsi 
11. § 935, p. 233. 
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invoiced, and that he is not bound to procure the per- 
formance of it, should it militate against the just rights 
of third parties. 

Vattel’s view of the nature of a guarantee coincides with 
that of Puffendorf, who preceded, and of Kluber, who 
lived after him. 

The former, in his work published in 1672,* says : — 

“Quelquefois aussi d’autres Princes ou Etats, surtout 
ceux qui ont M6diateurs de la Paix, se rendent Garants 
de son observation de part et d’autre, par une espfece de 
Cautionnement, qui emporte un Traits d’ Alliance, en vertu 
duquel ils s’engagent k donner du secours au premier qui 
sera insult6 par Tautre, centre les articles et les conditions 
de la paix.” 

The latter, in regard to guarantees, says : — “ L’expression 
de garantie dans le sens g^n^ral comprend tous les trait^s 
dont le but est d’assurer Texecution d’un autre traits.” 

Coming to modern times and modern writers, it will be 
found that an entirely new view is taken by text-writers as 
to the nature of ‘‘ A Treaty of Guarantee.” 

The convention of guaranty,” says Wheaton, t ‘‘ is 
one of the most usual international contracts. It is an 
engagement by which one State promises to aid another 
where it is interrupted or threatened to be disturbed in the 
peaceable enjoyment of its rights by a third Power.” 

Such a treaty is in no sense a guarantee ; it is a treaty 
of alliance pure and simple. Wheaton goes on, however, 
to say ; — ‘‘ The guaranty may also be contained in a dis- 
tinct and separate convention, or included among the stipu- 
lations annexed to the principal treaty intended to be 
guaranteed,” showing that he was aware of the nature of a 
stpict guarantee. His treatment of the subject is unsatis- 

* Droit de la Nature et des Gens. Liv. VIII., Ch. viii,, § 7. [Leyden, 1750.] 
t Wheaton*B ** International X^aw,** edited by A* C. Boyd. London : and 
l^gUsb edition* 1880. § 277. 
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factory and confusedi owing to his not recognising the dis- 
tinction between guarantees and treaties of alliance in the 
form of guarantees. The use of the word guarantee will 
not make that a guarantee which otherwise possesses none 
of the essential elements of such a treaty. 

The principles laid down by Wheaton are to be found in 
Vattel, but Vattel was careful to draw the following dis- 
tinction : — 

Je ferai observer k cette occasion que dans Tusage ordi- 
naire on prend souvent le terme de garantie dans un sens un 
peu different du sens precis que nous avons donn6 k ce 
mot. La plupart des puissances de d’Europe garantirent 
I’acte par lequel Charles VI. avait r6gl6 la succession aux 
Etats de sa Maison : les souverains se garantissent quelque 
fois r6ciproquement leurs Etats respectifs. N ous appellerions 
plut6t cela des trait^s d’alliance pour maintenir cette loi 
de succession, pour soutenir la possession de ces Etats.*' 

Halleck" defines a guarantee in terms similar to those used 
by Wheaton : — Treaties of guarantee and of surety,” he 
says, ‘‘ are engagements by which a State promises to aid 
another against any interruption of certain specified rights, 
such as boundaries, territory, constitution or form of 
government.” 

Abdy gives a definition not less confused : — ‘‘ Guarantees,” 
he says, are ‘‘ additional agreements (pacta accessoria) entered 
into by some powerful State or States for the purpose of 
maintaining the integrity of a province or territory, the 
political existence or sovereignty of a State, the right of 
succession to a throne, or the terms and conditions of a 
treaty of peace — in fact, being in themselves a kind of 
treaty in which help is promised in the shape of money 
or arms to some one or more contracting powers.” t This 

•i. ■■ 

* ** International Law,” edited by Sir Sherston Baker, Bart. London. 187S. 
I.,p.235. 

t Rentes “ Commentary on International Law,” edited by J. T. Abdy, LL,Df 
2nd edition, revised. London and Cambridge. 1878. p. 162. 
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is BOt so much a definition of a guarantee as a description 
of iBiious modern treaties of alliance ; but in the woods 
“ additional agreements ” (pacta accessoria) thwe is a 
reference to the guarantee proper. The idea that a 
guarantee must be collateral to some other obligation 
is retained, but the object of a guarantee — i.e., to secure the 
fulfilment of such obligation — is entirely lost sight of. To 
take the example of the “ guarantee ” of the neutrality of 
Luxembourg, to which Dr. Abdy refers, to what other 
treaty or agreement is that guarantee “ additional ?” Was 
not the treaty of guarantee an independent convention, and is 
it an}rthing more than a mutual alliance between the parties 
to it, to prevent any one of themselves, or any outside 
party, from violating the neutrality to which reference is 
made ? 

Sir Robert fhillimore correctly classes guarantees, as 
one of “ the means which have been resorted to, for 
securing the performance of treaties,” but in his division 
of guarantees, he departs altogether from this view. He 
divides guarantees into — 

1. Guarantees “ that a nation shall maintain a particular 
status towards all other powers, e.g., of neutrality, which is 
a condition of the newly erected Kingdom of Belgium.” 

2. Guarantees “ that a particular State, shall do a 
particular act, e.g., discharge a debt, or resign a territory.” 

3. Guarantees “ to defend the particular constitution, or 
territory, or particular rights, of a country, contra quos- 
cmque.” 

4. Guarantees “ to defend the particular constitution of 
a State generally against all attacks which may assail it.” 

Strict guarantees would come under the second class, 
but all the other classes are special treaties of alliance. 
The^xample he gives of his second class is one of the only 
two which exist. Belgium and Luxembourg are expressly 
bgimd to observe a state of neutrality towards all other 
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States, but Switaerlakd is uot. Is this aspect of the Belgiaa 
Treaty, the really important one ? Suppose that Belgium 
made war against a State which is not a party to the treaty, 
who could complain ? Certainly not the invaded State, for 
Belgium entered into no engagement with it. The con- 
tracting parties alone, would have the right to remonstrate 
with Belgium, inasmuch as the observance of neutralllfy by 
Belgium, was the condition on which they promised to 
secure neutrality to Belgium. The essence of the treaty 
lies in the undertaking by the contracting powers to 
themselves respect, and to compel other nations to respect 
the neutrality of that country, rather than in the observance 
of neutrality by Belgium itself. 

Of modern writers, Woolsey has more clearly than any 
other, recognised the true nature of a strict guarantee. 

Treaties of guaranty are to be classed among treaties 
as it respects their form, and as it respects their objects, 
among the means of securing the observance of treaties. 
They are especially accessory stipulations, sometimes incor- 
porated in the main instrument, and sometimes appended 
to it, in which a third power promises to give aid to one of 
the treaty-making powers, in case certain specific rights — 
all or a part of those conveyed to him in the instrument, — 
are violated by the other party.” 

It is true some of the examples he gives would scarcely 
fall under this definition, but that he is aware that a 
guarantee is often really an alliance, is shown by his 
statement, “ guarantees often extend to all the provision's 
of a treaty, and thus approach to the class of defensive 
alliances.” 

Coming now to the so-called treaties of guarantee 
binding on England, we find that they may be classified in 
eight groups. 

* “ Introduction to the Study of International Law.” 5th edition, reviaed. 
London. 1879. § 109. 
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Es^land, by varioas treaties [9^ HertsUt] eOBtracted at 
di£GsreBt times, has fliaranteed— 

I. Neutrality to Luxembourg. 

8. Independence to Greece. 

3. Independence, and Neutrality to («) Switserland, 
(b) Belgium. 

4. thdependence and Integrity to Turkey. 

5. Possession of Territory to Prussia. 

6. Possession of Privileges to Roumania. 

She has also entered into a long series of treaties of 

7. Alliance with Portugal. 

And has entered into 

8. Conditional Guarantees with (a) the United States, 
(b) Honduras, (c) Turkey, (d) Sweden. 

I. — Neutrality. 

Luxembourg. — By the 2nd Article of the Treaty of London, 
made between Great Britain, Austria, Belgium, France, the 
Netherlands, Prussia and Russia, nth May, 1867, it is 
declared : — 

That “ the Grand Duchy of Luxemburg, within the Limits 
determined by the Act annexed to the Treaties of the 19th 
April, 1839, under the Guarantee of the Courts of Great 
Britain, Austria, France, Prussia and Russia, shall hence- 
forth form a perpetually Neutral State. It shall be bound 
to observe the same Neutrality towards all other States. 

“The High Contracting Parties engage to respect the 
principle of Neutrality stipulated by the present Article. 

“ That principle is and remains placed under the sanction 
of the collective Guarantee of the Powers signing parties to 
the present Treaty, with the exception of Belgium, which is 
itself a neutral State.” 

2. — Independence. 

Greece . — Great Britain, France, Russia and Bavaria, by the 
']^aty of London of May, 1832, declare that “ Greece, under. 
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the SovereigQty of tho Prfftce Otho of Bavaria., aad aaSer 
the Go^ntee of the three Goorts^ shall form a inonarchica! 
and independmit State.” 

On the renunciation of the throne of Greece in 1863 by 
Prince Otho, and the ascension of Prince George of 
Denmark, another treaty was entered into [13th July, 1863] 
between Grdat Britain, France and Russia, declaring that 
” Greece, under the Sovereignty of Prince William of 
Denmark, and under the Guarantee of the three Courts 
forms a Monarchical, Independent, and Constitutional 
State.” 

3. — Independence and Neutrality. 

{aj Switzerland. — Austria, Spain, France, Great Britain, 
Portugal, Prussia, Russia and Sweden, by a declaration of 
the 2oth March, 1815, annexed to the Treaty of Vienna, 
declared “ that as soon as the Helvetic Diet shall have duly 
and formally acceded to the stipulations contained in the 
present Instrument, an Act shall be prepared, containing the 
acknowledgment and the guarantee, oh the part of all the 
Powers, of the perpetual Neutrality of Switzerland, in her 
new frontiers.” The Helvetic Diet on the 27th May, 
formally acceded to the above mentioned Declaration. 

By Article IV. of the Protocol of the 3rd November, 1815, 
confirmed by Article III. of the 2nd Peace of Paris of the 
20th November, the part of Savoy which was included in 
the neutrality of Switzerland by Art. XCII. of the Treaty of 
Vienna, was increased in extent, and the same 20th 
November — “The Act for the acknowledgment and 
guarantee of the perpetual neutrality of Switzerland and the 
inviolability of its territory,” was signed by the five Powers, 
Austria, France, Great Britain, Prussia and Russia. By 
it the Powers ; — 

♦‘ Declare their formal and authentic Ackhowledgment of 
the fterpetual Neutrality of Switzerland ; and they Guarahri^ 
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tor that coontiy the Iritegrity as well as the Invidlabilily of 
its Territory in its new limite, such as they are flxedj as ^eU 
by the Act of the Congress of Vienna as by the Treaty of 
Paris of this day.” The Powers “ acknowledge, in the most 
fcttmal maimer, by the present Act, that the Nentrality and 
the Inviolability of Switzerland, and her Independence Of all 
foreign interference, enter into the true interests of the policy 
of the whole of Europe.” 

By the Treaty of the a6th May, 1857, the King of Prussia, 
renounced for himself and his heirs, the Sovereign rights 
over the Principality of Neufchatel, and the County of 
Valengin, assigned to him by Article JCXIII. of the Treaty of 
Vienna, and by Article II. of the Treaty it was declared 
that — “ the State of Neufchatel, dependent henceforward on 
itself, shall continue to form part of the Swiss Confedera- 
tion on the same footing as the other Cantons.” 

(b) Belgium . — By Article II. of the Treaty of the 19th 
April, 1839, dissolving the union between Holland and 
Belgium, it is provided that the Articles annexed to the 
Treaty are “ placed under the guarantee ” of the five 
Powers. 

The 7th of the Articles annexed declares that “ Belgium 
. . . . shall form an Independent and perpetually 

Neutral State. It shall be bound to observe such Neutrality 
towards all other States.” 

4. — Ikdependence and Integrity. 

Turkey . — By the Treaty of Paris (30th March, 1856), 
Great Britain, Austria, France, Prussia, Russia and Sardinia 
engage ” to respect the Independence and the .Territorial 
Integrity of the Ottoman Empire : Guarantee in common 
the strict observance of that engagement ; and will, in con- 
sequence, consider any act tending to its violation as a 
question of general interest.” 

By a further Treaty, Great Britain, France and Austria, 
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“ wishing to settle between themselves the eombined action . 
which any infraction of the stipulations of the Peace of 
Paris would involve on their part,”, bound themselves as 
follows : — 

“ Art. I. The Ifigh Contracting Parties Guarantee, jointly 
and severally, the Independence and the Integrity of the 
Ottoman Empire, recorded in the Treaty concluded at 
Paris on the 30th March, 1856. 

“Art. II. Any infraction of the stipulations of the said 
Treaty will be considered by the Powers signing the present 
Treaty as a casus belli. They will come to an understanding 
with the Sublime Porte as to the measures which have 
become necessary ; and will, without delay, determine 
among themselves as to the employment of their Military 
atnd Naval forces.” 

5. — Possession of Territory: 

Prussia . — By Art. XVII. of the Treaty of Vienna, 
“ Austria, Russia, Great Britain and France guarantee to 
His Majesty the King of Prussia, his descendants and suc- 
cessors, the possession of the countries marked out in 
Art. XV. in full property and sovereignty” — part of 
the Kingdom of Saxony. 

6. — Privileges and Immunities. 

Moldavia and Wallachia . — ^The Treaty of the 19th August, 
1858, between Great Britain, Austria, France, Prussia, 
Russia and Sardinia, enacts that “ the Principalities shall 
continue to enjoy, under the Collective Guarantee of the 
Contracting Powers, the Privileges and Immunitiejs of which 
they are in possession.” 

7. — ^Alliance. 

Portugal . — A long series of Treaties — from the year 1573 
dovra to the year 1815 — bind England and Portugal together 
in mutual alliance. In the Treaty of Vienna, ql ihe 22nd , 
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Jaml^ 1815, the ancieBt Treaties of alliance, ft^dehip, 
and guarantee are declared *vto be renewed by the high 
contacting parties, and acknowledged to be of full force 
and effect.” The nature of these Treaties may be judged 
from the following clause in the Treaty of 1373’'^ 

There shall be between the respective kings and their 
successors, their realms, lands, dominions, provinces, 
vassals, and subjects whomsoever, faithfully obeying, true, 
faithful, constant, mutual, and perpetual friendships 
[Amicita], unions [A dunattones], allisinces [Alligantta], and 
leagues of sincere affection [purcp Dilectionis f(ederd\\ and 
that, as true and faithful princes, they shall henceforth 
reciprocally be friends to friends and enemies to enemies, 
and shall assist, maintain, and uphold each other mutually, 
by sea and by land, against all men that may live or die 
of whatever degree, station, rank, or condition they may 
be, and against their lands, realms, and dominions.” 

8. — Conditional Guarantees. 

(a) Neutrality of Inter-Oceanic Canals US . — By the Treaty 
pf the 19th April, 1850, made between Great Britain and the 
United States, in view of the canal being constructed over 
Central America, it is agreed that : — 

‘‘ When the said canal shall have been completed, they 
will protect it from interruption, seizure, or unjust confis- 
cation, and that they will guarantee the neutrality thereof, 
so that the said canal may for ever be open and free, and 
the capital invested therein secure.” 

(b) Neutrality of Inter-Oceanic Railway^ Honduras.-^By 
the Treaty ]pf the 27th August, 1853, signed between Great 
Britain anji Honduras, Great Britain “guarantees the 
neutrality 4nd security” of the projected Honduras Inter- 
Oceanic Railway, so long as she would continue to enjoy 
certain coj^ceded privileges, 

' ' ...... 

^ Rysaeti F^dera, Hagis. T, 111 ,, Ill, g, - ; 



TltSAtmjS Oir GtlAB^TE^t iSiif 

• 

(e) Assistance.- — Turk^.-^By the Convention of the 4th 
June, 1878, between England and Turkey, it is agreed t— 

“If Batoum, Ardahan, Kars, of' any of them shall be 
retained by Russia, and if any attempt shall be made at any 
future time by Russia to take possession of any further 
territories of his Imperial Majesty, the Sultan, in Asia, as 
fixed by the definite Treaty of Peace, Enf^and engages to 
join his Imperial Majesty, the Sultan, in defending them by 
force of arms.” 

In return his Imperial Majesty the Sultan promises to 
England to introduce necessary reforms. 

By the annex to the Treaty it is further agreed, “ That 
if Russia restores to Turkey, Kars, and the other conquests 
made by her in Armenia, during the last war . . . the 

Convention of June, 1878, will be at an end.” 

(d) Assistance. — Sweden . — By the Treaty ’of November 
aist, 1855, in return for Sweden stipulating not to cede to 
Russia any territory. Great Britain and France “ engage to 
furnish to His Majesty, the King of Sweden and Norway, 
sufficient Naval and Military Forces to Co-operate with the 
Naval and Military Forces of his said Majesty, for the 
purpose of resisting the Pretensions or Aggressions of 
Russia.” 

Examining the terms of these treaties, it may be 
remarked : — 

(i.) That they are all treaties of alliance. They are not 
strict guarantees, .either in form or substance. Substitute 
the words “ agree to protect ” for the word “ guarantee, ” 
and the scope of any of them is not altered. The con- 
ditional guarantees are the simplest, inasmuch as they are 
made between two parties only, and do not raise any 
difficult questions regardingjoint and several liability. Take 
the Turkish convention, and assume that the condition 
imposed is fulfilled by Turkey ; then it is at once seep that 
this so-called guarantee is an alliance betwe^ Torkey and 
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for tlie prot^tion oflbe Asiatic dominiOos of the 
folder. It is not, however, an ordinary oifensive and 
defensive alliance, when the obligation is generally of a 
mafnal character. No obligation is imposed on Turkey 
to defend the territories^ of England, either in Asia, or in 
any other part of the world. What would be the pO^tiruj 
of England in case the integrity of Asiatic Turkey w^e 
attacked ? The answer undoubtedly must be that England 
would be bound to defend Turkey as if the territory were 
its own. To use the words of the Marquis of Salisbury, 
when referring in 1871, in the House of Lords, to the 
guarantee of Turkish territory by former treaties : — “ From 
the moment the guarantee was entered into, the frontier of 
Turkey became as the frontier of England — indeed, some- 
thing more, for you can deal with the frontier of England 
with loss but without dishonour, whereas you cannot 
abandon an inch of Turkish frontier without forfeiting your 
plighted honour.” 

In so far as one of the parties undertakes to the State 
guaranteed, that the other Powers shall observe the treaty, 
it may be admitted that you have an approach to a 
guarantee proper. But it is extremely doubtful that France, 
for example, would consider herself bound in the case of 
the Tripartite Treaty to compel England and Austria to 
carry out its provisions. In that case the guarantee is 
repressed to be several and joint. It might be fairly argued 
that the word “several” implies no more than the due 
observance of the treaty by the Powers individually. In 
the majority of the treaties, there are no words to show 
l^t any one, or any greater number of the Powers, short of 
the whole number, guarantee that the remaining Power or 
Powers shall observe the treaty. 

<3.) With the exception of the three conditional allianeeSi 
the m^ obligation of each treaty is binding on a number 
St^es, but only in two, or perhaps three, are any words 
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neatrdity of Tuxembourg and the enjoyment ai their 
privileges by Moldavia and WaUachia are stated to be under 
the “cdUcHve guarantee** of the contracting parties. A 
rather vague phrase is used in the Treaty of Paris, in 
reg^d to the independence and integrity of Turkey^ which 
is stated to be guaranteed “ in common." It might be urged 
that the words “ in common,*’ imply a guarantee which is 
joint, but it is obvious that they are open to several other 
interpretations. Again, whilst the neutral states of Belgium 
and Luxembourg are required to observe a state of neutrality 
towards all other States, no such condition is imposed on 
the neutral State of Switzerland. It may be argued that 
such a condition is implied, inasmuch as it would be im- 
possible to maintain the neutrality of a State which of its 
own accord rushes into war. Still tho treaty with 
Switzerland remains a good illustration of the indefinite 
manner in which treaties are framed. 

(4.) The nature of the obligation imposed by the above 
treaties is of such a vague character, that a particular 
signatory Power would find little difficulty in giving good 
reasons for holding aloof in case it was unwilling to resent 
a supposed breach of the treaty. As has been pointed out, 
there is nothing in the majority of these treaties to show 
clearly whether a signatory could take on itself the duty of 
insisting on the observance of the treaty, or whether if one 
decline to interfere, the duty of compelling the observance 
of the treaty would still rest on the other parties to it. 
With the exception of the* case of the Swedish Treaty and 
the Turkish Convention, there is no promise of actual as- 
sistance in the form of arms or men. Indeed, in the Treaty 
of Paris the consequence of the guarantee is stated to be 
such, that any violation of the treaty will be regarded as a 
matter of “ conmion interest.’’ The fact that England 
not called on by Austria and France to fulfil the condittons ol 
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tbs Tfi^rtite Treaty, was regarded by the late geyeriipent 
as a sufficient reason for declining to treat the invasion of 
Turkey by Russia as a casm belli. The uncertainty of the 
obligation imposed by guarantees was prominently brought 
out by Lord Derby in a debate in the House of I^prds, in 
March, 1878. “When,” he said, “you recognise 
guarantee the independence and integrity of a nation, you 
certainly give some pledge that you will endeavour to 
prevent that integrity and independence being violated, 
though it may be a question how far you will go in your 
efforts for that object.” 

(5.) The changes that have taken place in the Ottoman 
Empire raise grave doubts whether or no the guarantee of 
Turkey, entered into by the Treaty of Paris, and the 
Tripartite Treaty, is still of full force and effect. The 
subject has been discussed both in the House of Lords, 
and the House of Commons. Lord Beaconsfield admitted 
that there was considerable doubt whether these treaties 
were still binding, but the then Attorney-General in the 
House of Commons asserted, “ without fear of contradic- 
tion,” that the Tripartite Treaty “ was still in force, was still 
in existence.” He said so on the ground that “ No Power 
having entered into a treaty, could abrogate it, except with 
the consent of all the other Powers,” and in regard to the 
Treaty of Paris, the Treaty of Berlin had preserved all the 
provisions of that treaty, which were not expressly altered. 

All this is undoubtedly true, but does not touch the real 
question at issue, as fair as the Tripartite Treaty is concerned. 
Admitting that the Treaty of Berlin affirmed the Treaty of 
Paris, except in so far as it varied its terms, no reference 
was made in the Berlin Treaty to the Tripartite Treaty. 
In the case of the latter treaty the question is — ^has there 
heed such a change in the circumstances under which the 
treaty was made,' and in the objects contemplated by it, as 
practically to abrogate it ? 
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Sir John Holker in dealinfi: with this argument, referred to 
it, asone which he should have thought, would have made 
the hair of his hon. and learned friend [Sir Wm. Harcourt] 
stand on end.” But Vattel (Bk. 11 ., chap. XVII., sec. 297) 
expressly states, ** If it be c^ain and manifest that the 
consideration of the present state of things was one of the 
reasons which occasioned the promise — that the promise 
was made in consideration, or in consequence of that state 
of things — it depends on the preservation of things in the 
same state.” 

He admits that the rule ought to be applied with 
caution. 

Kliiber (Droit des Gens, by Ott, sec. 165) adopts the same 
principle, ** Les Trait 6s cessent encore d’etre obligatoires,lors 
du changement essentiel de telle ou telle circonstance, dont 
I’existence etait suppos6e necessaire par leS deux parties 
{clausula rebus sic stantibus)^ soit que cette condition ait 
6t6 stipul6e express6ment, soit qu’elle r6sulte de la nature 
m6me du trait6.” 

Heffter (Droit International, sec. 98) also lays down the 
principle that a party may refuse to fulfil a treaty, “ k 
cause d’un changement des circonstances survenu depuis 
la conclusion du trait6 et nbn pr6vu, lorsque, d’apr6s 
I’intention 6vidente des parties, elles en formaient la 
condition tacite.” 

A similar principle is recognised by Wheaton, Phillimore, 
and other writers. 

If, then, the Tripartite Treaty was entered into by 
England in consideration of circumstances which now no 
longer exist — circumstances so essential and material as to 
practically amount to a condition on which the validity of 
the treaty was to depend, England would on grounds^ of 
Interaational Law be justified in treating the treaty if pot as 
void, at least as voidable. 

The Tripartite Treaty was supplemental to the Treaty 

17 
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of l^arisv It expressly states that its object was td setti^ 
**the combined action ” which any infraction of the latter 
treaty would involve. 

The independence and integi ity which is guaranteed is 
not the absolute independence and integrity of Turkey, nor 
even that independence and integrity subject to any modi- 
fications that might be afterwards introduced, but the inde- 
pendence and integrity of the Ottoman Empire ” as recorded 
in the treaty concluded at Paris on the goth of March, 
1856.” The Treaty of Paris not only fixed the limits of the 
Empire, but curtailed both its independence and integrity. 
The former was limited by the clauses forbidding the Porte 
to maintain any vessels of war in the Black Sea, by the 
restriction of the sovereign rights of the Porte over the 
Principalities,^ and by the necessity imposed upon the Porte 
of consulting the contracting parties before resorting to 
force in case of any misunderstanding with the Powers. The 
latter \yas limited by Moldavia and Wallachia being con- 
stituted into separate principalities subject only to the 
suzerainty of the Porte, and by the grant of a separate 
administration to Servia, under the guardianship of the 
Great Powers. It was an independence and integrity with 
such limitations that England bound itself by the Tripar- 
tite Treaty to maintain by the sword. 

Have any essential changes occurred since 1854 Ihe 
state of things contemplated by the Tripartite Treaty ? 
Without entering into a discussion of this very important 
question which would be foreign to the object of the present 
paper, reference may be made to the following events which 
have happened, and which must be taken into consideration 
in any answer that may be given 

(i*) The independence and integrity of the Ottoman 
Empire no longer exist, as fixed by the Treaty of Paris ; 
but have been curtailed, and curtailed to a most tnat^ial 
extent. The following table tajcen from the 
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shows in a striking inanner, %e eff^t of the 
Treaty of Berlin on the Turkish Empire : — 


Turkey in Europe before the Treaty; . 

Areaa in 
Eng. Sq. Miles, 
138,264. 

Population, 

6,315,000. 

Cessions under the Treaty : — ' 



Bulgaria (Tributar}^) 

24,360 

1,859,000 

Eastern Roumelia (Tributary) ... 

i 3»500 

751,000 

Bosnia and Herzegovina (occu- 
pied by Austria) 

28,125 

1,061,000 

Roumania, Servia, Montenegro 



(Independent) 

10,251 

369,000 

Total Cessions 

76,236 

4,040,000 

Actual Turkey in Europe 

62,028 

4,275,000 


(2.) Two of the three parties to the Tripartite Treaty 
have, though under treaty stipulations, occupied part of the 
Turkish territory, the integrity of which was the object of 
the treaty. Austria has occupied Bosnia and Herzegovina, 
England has occupied Cyprus. 

(3.) When the integrity of the Empire was attacked , by 
Russia, no one of the parties to the treaty took the course 
of action laid down by the treaty, considered the action 
of Russia as a casus bellu, or, it should be added, called on 
any of the other parties to adopt that course. 

(4.) One of the parties to the treaty has entered mto 
another treaty of such a character that the strict observance 
of both treaties by that party is impossible. By the Turkish 
Convention, England) by herself, undertakes if Russia 

17 — a 
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atfekcfes the Asi^ic dominions of the Porte, td join the 
Sultan in defending them by force of arms. 

But by the Tripartite Treaty, England in such a case 
Would also be bound ‘‘to come to an understanding,*’ along 
with Austria and France, “ with the Sublime Porte as to 
the measures which have become necessary, &c.** 

(5.) The Porte has systematically violated the Treaty of 
Paris by not introducing the reforms therein promised, and 
the introduction of such reforms was one of the consider- 
ations which led to the guarantee of the Turkish Empire by 
the Powers. 

If such be some of the characteristics of existing treaties 
of so-called guarantee, the practical question arises, is a 
nation ever justified in entering into such a treaty ? Look- 
ing at the benefits Europe has gained from the establish- 
ment ot the independence of Greece, and the maintenance 
of the neutrality of Belgium, the answer must be in the 
affirmative. It is only by treaties of alliance of such a kind 
that a concert of European opinion can be brought about 
to obtain such results. It must, however, be remembered 
that in these two cases the stability of the treaty lies not so 
much in the existence of the treaty itself as in the advan- 
tages gained by the Signatory Powers in maintaining the 
treaties intact. 

The inherent drawbacks to modern treaties of guarantee 
are numerous : — 

I. Such treaties are liable to be made an excuse for war. 
A State which under a guarantee has an interest in the 
affairs of another State may make that a ground for making 
war. It was in virtue of the guarantee entered into by the 
Treaty of Westphalia that Austria and Prussia in 1792 took 
up arms against France for attempting to suppress the 
rights of the German princes in Alsace^^^a province over 
which France had in 1648 obtained sovereign rights. 
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av Unforeseen events ere always liable to occur find aflect 
fundamentally the circumstances under which the guarantee 
was given. It might be urged that the treaty then becpmes 
void, but then also, the great difficulty arises of determining 
what change of circumstances will be sufficient to make void 
the treaty. No International Tribunal exists to determine 
such delicate points, and unless the dispute could be arranged 
by diplomatic correspondence or friendly arbitration^ tie 
stronger Power would sooii determine in its own favour. 

Apart, however, from such an aspect of the principle laid 
down, there is little doubt that if the changes which have 
occurred in the Map of Europe could have been foreseen, 
many treaties which now exist would never have been 
signed. At the time cf the Peace of Westphalia, Sweden 
and France were two of the great Powers of Europe. 
Russia was an Asiatic State, and Prussia S. German State 
only. Now Prussia and Russia are two of the greatest 
military Powers on the Continent. Sweden has ceased 
to take any active part in the political system, whilst 
new States and new Nationalities have attained a recog- 
nised position in the family of nations. 

Such changes in the European family of States expose a 
guaranteeing power to one of two dangers, (i) It may dis- 
regard the treaty and expose itself to a charge of violating 
its engagements, or (2) it may go to war in defence of a 
treaty into which it ought never to have entered. In order to 
avoid the possibility of having to adopt either course, it has 
been suggested that instead of making treaties of guarantee 
perpetual they ought to be entered into for a limited time — 
all parties to be at liberty to renew the treaty if deemed 
expedient. Such a course undoubtedly would have its 
advantages, but, on the other hand, would it not jnyite 
attack at the expiration of the time agreed upon ? might 
so happen that the treaty would expire during a Europepm 
war, and the guaranteed State lose its safeguard at the time it 
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was iftost^equireA The better way to provide for ft poli- 
tical combinations would be to revise the treaty/ and 
altering the stipulations, or even changing the signatories 
acknowledge the new order of things. 

3. The vagueness of the obligation incurred in a treaty 
of guarantee weakens the moral duty to fulfil the treaty. 
A leading member of the late Government once stated in 
tSfe House of Commons that a treaty between two States 
was as sacred as a contract between 'two individuals. If 
he meant that treaties ought to be held as sacred as con- 
tracts, he was laying down a principle which no one would 
dispute, but which does not place the theory of the obliga- 
tion of treaties on a very high or secure ground. Many 
classes of contract, instead of being regarded as sacred, are 
by our laws held to be of no binding effect. Treaties which 
are imposed at the point of the sword by a victorious State 
correspond closely to contracts obtained by duress; but 
whilst the latter are not regarded as valid, the former are 
by International Law held to be binding. 

Two observations may be made on the obligation of 
treaties, (i.) As a fact, the obligation of treaties has 
always been more or less weak. From the earliest times 
up to the present day, States have found it necessary to 
resort to various devices to strengthen the force of the 
obligation. Religious sanctions, pledges, hostages, and 
securities have all been used at different periods as a means 
for securing the due observance of treaties, And in our 
own days Germany deemed it necessary to occupy a large 
portion of French territory in order to secure the fulfilment 
of certain clauses of the Treaty of Versailles. 

(2.) The weakness of the obligation to fulfil a treaty is 
natucally to be expected, for — 

(a) The perception of moral duty is not so clear in the 
caise of States as in individuals. It is well known that 
body of men will do acts from v^hich a high-mindfed m- 
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dividual would and that probably because, the sense 

of duty of the entire body will not be higher than what 
might be called the average sense of duty of the individual 
member* The individual is more likely to feel the 
responsibility for his conduct than an absolute sovereign or 
a ministry* 

(6) The treaty-making power, being generally lodged in 
the hands of the sovereign, or of a sovereign acting by the 
advice of a council or cabinet, is liable to be abused. The 
interests of a dynasty or of a party may lead to a State 
being committed to a treaty which in time proves distateful 
to the people at large ; and as there are no International 
Tribunals to enforce treaties, it may happen that when the 
observance of the treaty is asked the feelings of the nation 
might make that impossible. 

(c) New circumstances are always arising which the 
treaty did not contemplate, but which its author cannot 
disregard. When England excluded Russian ships of war 
from the Black Sea, she did not look forward to the coming 
of the year 1870, when Austria would have ceased to be a 
great German Power and France and Prussia be engaged 
in a deadly struggle. Nor when England guaranteed the 
possession of Silesia to Prussia, did she ever think Prussia 
would become the strongest military Power on the Con- 
tinent. 

Is one then justified in concluding that such treaties pf 
alliance as modern guarantees ought never to be entered 
into ? With the existence of the independence of Greece 
and the neutrality of Belgium as the practical result of such 
treaties, it must be acknowledged that the guarantee jnay 
play a useful and important part in regulating the relations 
of European States. But looking at the necessary vague- 
ness of the resulting alliance, the future responsibilities it 
may involve, and the unforeseen events which may occur, 
such tres^ties rshpuld * never be entered into where tfe^y afe 
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aep<II<>ss, or winire the difficalty <an he solyedi in 
c^her wayv . ■ 

Wh^ they are absolutely necessary, care should be taJsext 
that, to use the words of Lord Carnarvon—** They aball : he 
not only practicable, but shall have a fair lik^ihood of 
being carried into effect. They will be of little value if 
they carry in themselves the seeds of early dissolution. 
They must take into account the tendencies and events of 
nations and the plain indication of events.” 

If circumstances require it, they should be revised. To 
consider a treaty as binding, and yet as ** thrown into the 
shade,” may be a convenient policy for the time, but it is 
one which may result in serious complications in the future. 
The more clearly a State understands its relations to other 
States the less likely is it to adopt a course of action which 
may produce misunderstandings and differences. Mutual 
confidence is the best safeguard for peace, but such 
confidence cannot exist between States where their rela- 
tions are determined by treaties in a state of ** suspended 
animation.” 

J. E. C. Munro. 


II.— NEW TRIALS IN FELONIES. 

I 'iHE question whether there should be a liew trial in 
cases of felony after conviction is a question which 
may possibly not seem of immediate practical interest, 
but still, as a matter of procedure, may be worth considera- 
tion, .especially as that procedure is to be dealt ‘with by the 
Criminal Code Act. One of the sections of that Bill provides 
that one form of procedure shall be adopted in all pro- 
ceedings against persons accused of indictable offeiiGes, 
and so, the distinction between felonies and misdemeanours 
l^ing abolished, we may assume, that if foitneirly a new 
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tiM gratiW ia of misd^eanoors a Bke remedy 
will be conceded in all cases of criminal offences^ HOw a 
d^K»mice arose in dealing with the distinct classes of 
fdbnies and misdemeanomrs need not here be dwelt nponi 
but it oconrs, as a singular resnlt, that in the higher class' 
of oSences and where life was imperilled, there sbonld not 
have been an appeal allowed, whereas in case of misde- 
meanours the remedy was open. The ground on which a 
right of appeal is denied is justified thus, that when once a 
man has gone through the suspense and distress of mind 
consequent on a criminal charge of this nature, he should 
not be again put in jeopardy. And this reason applies with 
force to the case of a prisoner charged with a felonious 
crime in the event of acquittal, but why should it not act 
with greater or a like force when a man has been convicted 
improperly or irregularly ? 

In the Qtieen v. Scaife, 17 Q.B. 238, a new trial was 
granted where there had been a conviction for felony, but 
this case has been dissented from and overruled in i?. v. 
Bertrand, L.R. i, P.C. 531, and in R. v. Murphy, 6 M.P.G., 
Ca. 177. The Queen v. Scaife was an indictment against 
three prisoners for felony, and it being proved that a witness 
had been kept out of the way by the procurement of one of 
the prisoners, the Court held that the deposition of the 
absent witness was receivable as evidence against the 
prisoner by whose procurement the witness was kept away, 
but that it was not evidence against the other two, and that 
its reception without a direction to the jury, that it was not 
evidence against the latter, was ground for granting a new 
triah The indictment had been removed by eertiorari 
from sessions into the Queen’s Bench, and sent down 
to be .tried at the York Assizes before Mr. Ju^ice 
Cresswell, and a ride nisi for a new trial was granted on 
the ground of the improper reception of evidence. It is 
stated in a note to the case in 2 Den., Crown Ca. 2^^ tha^ 
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Mr. Jtlsfice Cresswell thought, as the record came fi'om 
^ueen^s Bench, that was the proper tribunal to deal with 
the case and not the Court for Criminal Appeal. tl:p to 
the hearing of that case it was assumed that no new trial 
could be granted in case of felony, and in i?. v. Btrtmnd Sir 
J. Coleridge observed there was but a single case reported, 
in which an application for a new trial in felony had been 
made, and that one in which it had succeeded. 

In the Queen v. Russell^ 3 Ell. and B. 750, Lord 
Campbell is reported to have said “ I, for my own part, 
reprobate the recent speculations as to the propriety of 
granting a new trial after acquittal for felony and murder. 
If there be an improper conviction it ought to bg set aside, 
but I hope the same practice will never prevail in the case 
of an acquittal.” The decision in 2 ?. v. Scaife has been 
considered an innovation on the settled course of Criminal 
Law not warranted by practice or precedent, and so in 
R, v. Bertrand, L.R. i, Privy Council 531, and in 2 ?. v. 
Murphy, 6 M.P.C., Ca. 177, it was by the Judicial Com- 
mittee of the Privy Council not regarded an authority to be 
followed. Eminent jurists, however, have not adopted this 
view, and though the dissent of members of the Judicial Com- 
mittee of the Privy Council is not recorded in any published 
cases’ before that tribunal, yet it is believed that the 
decision in 2 ?. v. Murphy and 2 ?. v. Bertrand was not unani- 
mous. A distinction seems to have been forgotten in 
reference to R. v. Scaife ; there the indictment, having been 
removed by cer^fomninto the Queen’s Bench, became a record 
of that Court, and the procedure upon its own records 
differs from the ordinary practice of trials dX nisi prim. 
The Queen’s Bench acts on its own supervising juris- 
diction over its records, and the trial is not complete 
till -the Court accept the verdict, record the judgment, 
and pronounce sentence. It, therefore, require the 
preceedings to be canvassed, and, so the Judge’s report of 
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^ Mat Ms M eonsfctered By the full Conti. Thus, if 
the Court see there have been a ittiscafriage, and that the 
finding: was hot legal, it does not pronounce sentence, 
whereas in a Superior Court, if the proceedings originate 
there, judgment myst be there given. In R. v. Scaift 
the objection made was as to the reception of illegal 
evidence, and the prisoner was found guilty ; but the 
Court of Queen’s Bench, on review, thought the objection 
to the evidence well founded, and the verdict was set aside. 
In that case the Judge intimated to the prisoner’s Counsel 
that as the record came from the Queen’s Bench, that was 
the tribunal for appeal if his decision were erroneous, and 
thus it is seen that in a case of this kind that Court, super- 
vising its own records, a mis-trial cannot be dealt with by the 
Court of Criminal Appeal, because that Court does not deal 
with trials or records of the Queen’s Bench* In cases 
before the ordinary Courts of Oyer and Terminer, Gaol 
Delivery or Quarter Sessions, if there be a verdict of guilty, 
sentence is at once pronounced, though execution may not 
immediately issue, to afford the prisoner opportunity of 
appealing to the mercy of the Crown, and to these cases 
the Criminal Appeal Act is applicable, but the supervising 
power of the Qeeen’s Bench over its own records does 
away with the jurisdiction, and the removal by certiorari of 
the indictment into that Court enables it to deal with the 
entire facts of the trial, not according to the discretion of 
the Court, but according to law, which power of review does 
not belong to an ordinary Court of Oyer and Terminer. 
The origin indeed of issuing a writ of certiorari is the power 
inherit in the Queen’s Bench of controlling its own records. 

The course of trials on Queen’s Bench records is stated 
m The King v. Holt^ 5 T.R. 445, where Suller, J., lays it 
down, that on reading the report of the trial, the CGurt 
may, if it incidentally appear that justice has not been 
done, stay the judgment. This does not result in till 
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e^emse of a xHscretion but in obedience to legal 
in K* V £//«, 9 DowL and RyL 176, S.C, 6, B« and C* X4Sf 
the Court do not say that they had not power to grant a 
new trial in felony, but their decision is rested on the 
insufficiency of the objections relied on. 

Now this power of review does not belong to an ordinary 
Court of Oyer and Terminer, and the rule as to not putting 
a person twice in peril on the same charge cannot 
apply to a case in which the first trial has been legally 
abortive. No doubt, if there have been a lawful verdict 
founded on a valid indictment, there cannot be a second 
trial on the same charge. This legal principle has been 
established by various authorities, and it is only necessary 
to refer to Thomson v. The Queen in 6 B and S. 186, for its 
enunciation. “It was urged (says the Chief Justice) that 
according to the law of England no man can be put on his 
trial twice. That maxim means that a man is not to be 
put in peril a second time after a verdict pronounced on a 
good indictment* It does not follow that if the first trial 
has proved abortive, the questions involved in the indict- 
ment shall not be submitted to a second jury.“ But so long 
as the verdict remains without a judgment the accused is 
liable to another indictment, because he has no defence 
founded on the former proceedings. An abortive trial, or a 
mis-trial, does not preclude another trial. (2?. v. Fowler^ 4 B. 
and Aid., 276.) There are, of course, difficulties suggestible 
for new trials in criminal cases ; the evidence to establish 
guilt is necessarily of a higher and more exact kind than 
what ordinarily might induce a verdict in a civil case, but, 
on a new trial motion for a prisoner, how could the reviewing 
tribunal deal with the weight of evidence, or with the 
doiibts which a Jury might have entertained or should not 
have overlooked ? And so in deciding on those points they 
would be assuming the province of the Jury, and if ikd new 
trial were granted, it would be but prejudicing the eecond 
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tiflal. Biit observations of this kind only lead to an in* 
ferenoe that evils might happen, and do not establish that 
they are inevitable^ The deduction from settled cases is 
in prosecutions in the Queen’s Bench for misdemeanours, if 
a verdict of guilty has been given contrary to the evidence, 
and not to the satisfaction of the Judge who tried the case, 
the Court will, on the motion of the defendant, grant a new 
trial, but it will not be granted at the instance of the 
prosecutor, unless. the verdict has been obtained by some 
fraudulent or irregular proceeding on the part of the 
defendants. Now let us see if the Criminal Appeal Act 
changes matters. That Act is confined to cases before the 
Courts of Oyer .and Terminer, Gaol Delivery, and Quarter 
Sessions where there has been a conviction. Why ? 
Because an acquittal in a criminal case is in its nature 
final, according to all constitutional law, on ^he ground of 
its being in favorem vitae et libertaiis, and hence it may be 
argued the necessity arises of the Court taking care that no 
one be convicted except in accordance with settled law. 
By the 9th section of ii Geo. IV., & I. Will. IV., c. 70, it is 
enacted that upon all trials for felonies or misdemeanours, 
upon any record of the Queen’s Bench, judgment may be pro- 
nounced during the sittings or at the Assizes by the Judge be- 
fore whom the verdict shall be taken, &c., but it is added that 
within the first six days of the ensuing term a rule may be 
granted to show cause why a new trial should not be had or 
the judgment amended, thus expressly recognising the in- 
herent supervising power qf the Queen’s Bench in cases of 
felony tried on its own records, and proving that a new trial 
may be granted. In the Qmen v. Chorley^ X2 Q*B. 515, 
which was an indictment for obstructing a public footway, 
and where the defendant had a verdict, the Court grated 
a ISBW trial, thou Lord Denman said the proper coturse 
was to stay the judgment ; but there was no discussfea as 
to whether, after verdict for the defendant on an iiidicl^ 
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m0nt, the Court would grant a new trialv If 
!iave power to suspend a judgment in case of felduyi- |b 
it not inferential that there should be an order madeft>f a 
farther trial, for otherwise an accused party would have no 
protection against a new indictment ? Unless a mis^trial in 
a case of felony is equivalent to acquittal, why cannot the 
Court set aside a verdict if it can stay a judgment for 
matter appearing on the Judge’s report ; and if it find that 
evidence was received which ought to have been rejected, 
and that, therefore, the verdict of guilty in such case could 
not be the legal foundation of a legal sentence, then the 
course taken in R. v. Scaife seems justifiable. But the 
ground for granting a venire de novo in criminal cases is, that 
there has been an abortive trial, and this necessitates a 
second trial to satisfy the requirements of justice; and 
further, that ft rests upon some irregularity or miscarriage 
apparent on the face of the record, where the rule for a new 
trial is an interference by the Court in the discretionary 
exercise of a species of equitable jurisdiction for the purpose 
of relieving a party against a latent grievance. After the 
rule for a new trial is granted and the trial had thereon, 
the record is as if no trial but the one had taken place, 
whereas, on the award of the venire de novo, the first trial 
and “the circumstances which rendered that trial nugatory 
necessarily appear on the record. It would seem that in 
jR. v. Bernard the distinction between the tribunal and 
procedure was not sufficiently considered, and in J?. v^ 
Murphy the distinction between an award of venire de novoi 
which is granted on what appears on the record, and the 
discretionary order for a new trial was overlooked. The 
I’ule as to not putting a person twice on trial on the same 
charge does not apply where the first trial has been legally 
abortive, though where there has been a lawful verdict 
found on a valid indictment no second trial is allows on 
the same charge for the same offence. 
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JJias trials in cases of felony alter 

<^nviction, was part and parceLpf a course lectures on 
Criminal Law delivered at the King’s Inns, Dublin^ 
where I bad the privilege- of addressing Law students, 
and during my period of office, Sir Joseph Napier^ 
Ex- Lord Chancellor of Ireland, who, perhaps as much as 
any living jurist has devoted, time and talent to the 
elucidation of the Science of Law, obligingly furnished me 
with some notes on the subject, authorising me to avail 
myself of them as I might think advisable and from these I 
have in the preceding pages largely drawn, but Sir Joseph 
Napier’s remarks on the procedure, which I subjoin, seem 
to me very valuable. 

“ The Criminal Appeal Act is confined to cases before 
Courts of Oyer and Terminer, &c., in which there has been 
a conviction. This is founded on the principte of our Con- 
stitution, by which an acquittal in criminal cases is in its 
nature final. (21 Vin., Ab. 478, PI. 2.) The reason of this ex-' 
ceptioxi in favoremvitieetlibertatis makes it the more incumbent 
on the Supervising Court to exercise its control so that no 
man shall be convicted except in strict accordance with the 
law of the land. R, v. Biirridge, i P. Wm. 227 ; i?. v, Poole i 
Hardw. 26. The Act of ii. Geo. IV. and i W. IV., c. 70, was 
prepared by Lord Tenterden after the case of i?. Ellis had 
been before him in the Queen’s Bench ; it expressly recognised 
the inherent supervising power of the Court in cases of 
felony tried upon its own records, and that a new trial 
may be granted in a proper case. But in a case where the 
Gourt is bound to stay the judgment, is it to stop there ? 
The party has pleaded not guilty, and he cannot be dis- 
charged by the Court from the pending indictment. This 
difficulty seems to have been first specially noticed in the time 
of Lord Ellenborough, in a special class of cases, arising 
on indictments for misdemeanours, in which the Court 
at first hesitated about suspending judgment on verdicts# 
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acquittal that were not satisfactory to the Court. Liord Ellen 
borough said * that the .Court would thereby do indirectly 
that which if they did directly, would be contrary to 
established practice of the Court, that they would in efifect 
be granting a new trial in a criminal case where the de- 
fendant had been acquitted.’ Afterwards, in the time of 
Lord Denman, the Court held that they might suspend the 
judgment in such cases, but that they ought not to make a 
precedent of granting a new trial. However, ini?, v. CAoffoy, 
12 Q.B. 515, they held that, as the effect of suspending 
the judgment was to leave it open to proceed by a new in- 
dictment, the direct course of granting a new trial was the 
most consistent, and had its justification (as Mr. Justice 
Coleridge said) ‘ in mere necessity and the requisitions of 
justice.’ This, which had been supposed to be an innova- 
tion on the rule of Criminal Procedure, has since been acted 
on, and is now established. But, in truth, the great consti- 
tutional principle of the finality of an acquittal was not 
properly applicable to cases which, although under the 
form of Criminal Procedure, were in reality civil trials. 
Be this as it may, the case of i?. v. ChorUy proceeded on 
this that judgment on a verdict of acquittal might in some 
of such cases be suspended, and as the effect would be to 
leave the party exposed to a new indictment, the consistent 
and direct course was to set^ aside the verdict and grant 
a new trial, (i?. v. Russell, 3 Ell. and B. 942, andf?. v. Crick- 
dale, Ibid. g^T.) Lord Campbell’s observations then as to 
granting new trials after acquittals for felony and murdei‘ 
were made after the verdict of guilty was set aside, and a 
new trial granted in i?. v. Scaife, and after the prisoners 
had been, convicted on a second trial and sentenced to penal 
servitude. That case had been remitted to the Recorder's 
Court at Hull under a procedendo. No suggestion was 
made that the order for a new trial was open to objection. 
Lord Campbell says, * If the;, conviction ensuing upon a 
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satisfactoryi the Secretary of State 
* W|la the person to whotn api>lication should be made/ 
(1^^ Q.B* 776.) This indicates his opinion as to the propriety 
arid regularity of the proceedings, and shows that he 
naust have considered the setting aside the verdict on 
the first trial as justified by the requisitions of justice* 
It seems, then, to be clear that when the Court has 
authority to stay the judgment in a ease of felony, there 
should be an order made for a further trial. If this be not 
so, the accused party is left without protection against a 
new judgment. The Court of Queen’s Bench in this super- 
vision does not act as a Court of Error. It can do what 
would not be open to a Court of Error, for it can and is 
bound to act upon the Judge’s report, so far, at least, as to 
prevent an improper conviction. It would Jbe a strange 
application of the fundamental maxim that no man shall be 
pht in peril a second time on the same criminal charge, to 
keep a prisoner under sentence on an illegal conviction, as 
if it were legal, on the ground that he ought not to have a 
chance of being duly acquitted, because he would be exposed 
to the risk of being duly convicted. Unless it can be made 
out that a mis-trial in cases of felony is equivalent to an 
acquittal, I cannot see why the Court should not be able 
to set aside the verdict where it could at least stay the 
judgment for matters appearing on the Judge’s report, or 
if it found that evidence was received that ought to have 
b§en rejected, and that therefore the verdict of guilt in such 
case could not be the legal foundation of a sentence according 
to law, surely the requisitions of justice sanction the course 
taken in t;. Scaife, The cases in which a venire de novo is 
awarded in criminal cases proceed on the assOmptibn that 
there has been an abortive trial that makes it nLecessary-tc^ 
have a further tri^^ and satisfy the requirements of justice/* 

W. Harris Ealook^ i 
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III^CGLESIASTICAL COURTS : THEtR PAST 
AND FUTURE. 

fTlME independent existence in England of a distinct 
ecclesiastical judicature dates from the reign of 
William the Conqueror. Previously, “ under the pre-Norman 
Icings, the Church and the State had been practically iden- 
tical, alike subject to the supreme power of the Witan, 
by whom Kings, Earls, and Bishops were elected and 
deposed, and laws spiritual and temporal enacted. The 
Bishop and the Ealdorman sat side by side at the gem6t of the 
Shire or Hundred, deciding all causes ecclesiastical as well 
as civil.”* One of the most important of the changes intro- 
duced by William was to separate the jurisdiction of the 
Civil and Ecclesiastical Courts. 

By his royal ordinance no Bishop or Archdeacon was 
allowed to hold pleas of ecclesiastical matters in the Shire 
or Hundred Court. All such matters were to be tried by 
the Canon or ecclesiastical law before the Bishop, and at 
the place appointed by the Bishop. Further, all sheriffs 
and other lay persons \vere prohibited from interfering in 
spiritual matters. We see that there was a distinct demar- 
cation of the areas in which the civil and ecclesiastical 
judicatures were to act. To maintain his authority as 
Sovereign over the Ecclesiastical Courts, however, William 
laid down three Canons of the Royal Supremacy, which 
were — 

ist. That no Pope should be acknowledged or papal 
letter be received in England without the King’s consent. 

2nd. That the King’s barons and officers should not be 
excommunicated or constrained by any ecclesiastical 
penalty without his permission. 

3rd. That the decrees of National Synods should not be 

* Taswell-Langmead’s ** Constitutional History of England/* and Edition, 

p, H 
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King’s i^onimation. Willisun 
ipposed a further check on the dignitaries of the Church by 
clianging the tenure of their estates. These were formerly 
held in frank almoign ; henceforth they were changed ihto 
baronies, to be held of the King by militaiy service. This 
change, of course, aimed at maintaining the King’s power 
over the Church, and at giving him indirectly more control 
over Church Courts. 

From William L we pass to the reign of Henry II. and 
to the Constitutions of Clarendon, a.d. 1164. 

By these Constitutions the jurisdiction of the Ecclesias- 
tical Courts was further regulated. 

They established : (i.) That all clerks accused of crime 
were to be summoned in the first instance before the King’s 
justices, who should decide whether the ca^e was to be 
delegated to the Civil or Spiritual Court. If remitted to 
the latter, an officer of the Crown was appointed by the 
Crown to watch the proceedings. If the accused clerk was 
found guilty, he was not to be protected by the Church — 
(cap. vii.) Thus the distinction introduced by William was 
continued. We note that the King’s Court first decided 
whether the cause was to go to a Civil or Spiritual Court* 
The judgment was passed by the Spiritual Court, but it was 
the King’s Court that passed the sentence and inflicted the 
punishment. 

Such spiritual matters as suits of advowsons and presen- 
tations were to be dealt with exclusively in the King’s 
Court. 

All pleas of debt went before the King’s Court. 

In suits between laymen and clerks as to land, the Chief 
Justice was to decide, and to refer the suit either to a lay 
or ecclesiastical tribunal — (cap. ix.) 

In trials of laymen for spiritual offences, held m the 

* For the ecdcsiastical supremacy of William in Normandy, see Fi:eei>»a]i, 
/Vomon III. Z85, 319, 382. 
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feis|i6p’s Court, the laity were to have the 
common law rules of evidence — (cap. vi.) 

Excommunication of tenants-in-chief and offcers tt the 
king’s household was not to be put in force without 
King’s consent, and in his absence the Justiciar’s — -(cap. viL) 

Certain other regulations were framed as to the mode of 
election to bishoprics and abbacies, which was required to 
be made with the King’s consent ; clergy were not to leave 
the realm, and ecclesiastical appeals were not to go further 
than the Archbishop without the King’s consent. 

The Constitution (cap. viii.) regulating appeals occurs as 
follows : — 

‘‘ De appellationibus si emerserint, ab archidiacono debent 
procedere ad episcopum, ab episcopo ad archiepiscopum. Et 
si archiepiscopus defecerit in justitia exhibenda, ad dominum 
regem perveniendum est postremo, ut praecepto ipsius in 
curia archiepiscopi controversia terminetur, ita quod non 
debet ulterius procedere absque assensu domini regis ” — 
(Constitutions of Clarendon, a.d. 1164. Stubbs, Select 
Charters.) 

Appeals to Rome were an usurpation of the constitu- 
tional rights of the Crown. They date from the reign of 
Stephen (i 135-1 154). They are not allowed by the so- 
called laws of Edward the Confessor. They are not men- 
tioned in the Penitential of Theodore (668-690). They 
were not allowed by William the Conqueror. The Consti- 
tutions of Clarendon in Henry II.’s reign made them 
dependent on the King’s assent. The statutes made against 

provisors” in the reign of Edward I., Edward II., 
Edward III., Richard II., and Henry V., forbade them. 

But notwithstanding these statutory prohibitions, app^s 
were made to Rome down to the reign of Henry VIII. 

The reign of Henry VIII. introduced a new era in; the 
history of ecclesiastical jurisdiction, consequent upon the 
Reformation. In the 24th year^ of his reign an Act was 
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(24 Heiuy vilL, c. 12, 1533), intituled an Act to 
Restrain Appeals to Rome. It was passed in view oftKe 
lading appeal of Catherine to Rome and to quash any 
future appeal she might make after the sentence of her 
divorce was pronounced by Cranmer. 

The preamble of the Acfr asserted the King’s supremacy, 
and forbade appeal to Rome under pain of prsemunire. 

The Act regulated the course of appeal, which was to be 
from the Archdeacon to the Bishop ; from the Bishop to the 
Archbishop of the province ; and that in any case touching 
the King or his successors the appeal was to be to the 
Upper House of Convocation. 

In the 25th year of Henry VIII.’s reign, another Act of 
the greatest importance as to the constitution of Ecclesias- 
tical Courts was passed. This Act is generally known as the 
“ Act for the Submission of the Clergy tt> the King’s 
Majesty ’’ — (25 Henry VIII., c. 19, a.d. 1534). The clergy in 
Convocation had already made submission to Henry, and 
this Act recorded and confirmed that submission, viz., that 
they would not enact any new canons or ordinances without 
the King’s licence to make them, and also his approval of 
them when made. 

This Act also abrogated the Canon Law, and was im- 
portant in this respect. It was affirmed by 2 Elizabeth, c. i. 
which enacted that a review should be had of the Canon 
Law, and with such review all canons, constitutions, 
ordinances, and synods provincial, being then already made, 
and not repugnant to the law of the land, or the King’s 
prerogative, should be used and enacted. 

No such review has yet been held, and upon this statute 
d^ends the authority and interpretation of the Canon Law 
of England. 

This statute (25 Henry VIII.) forbade all appeals to Rome 
im any case whatever, -and in lieu of the appeals thi^;; 
abolished it was declared that appeals from the ArchbishopV 
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Gouets sluiuld be made to the King in Chaneetyi^ and th»t 
^e King should be empowered to appoint conieaisskmec* 
to hear and determine finally in the cause. The comtn^ 
sioners were termed “ Delegates of Appeal.” 

From this Act we derive the present Court of Final. App«al. 

In a recent assembly of the Upper House of Convocation 
(Thursday, Feb. lo, i88i), his Grace the Archbishop of 
Canterbury stated that it is upon this statute of the 
25 Henry VIII., following upon that of the 24 Henry Vlli.^ 
that the Reformation settlement is established. 

The Act of Elizabeth (i Elizabeth, c. i, a.d. 1559) restored 
the Church of England not to the condition in which it 
stood (says Hardwick*) at the death of Henry VIIL, when 
the ecclesiastical power had been further limited, but to 
the condition in which he left it in the 25th year of his 
reign. 

The Delegates of Appeal, established by the Act of 
Henry VIII., continued to form the Final Court of Appeal 
for ecclesiastical causes until the reign of William IV. 

In 1832 an Act was passed by the Legislature (2 and 3 
William IV., c. 92) which provided for a periodical committee 
of the Privy Council, and transferred the jurisdiction from 
the High Court of Delegates to the Judicial Committee of 
the Privy Council. 

But in 1873 there was a Reform in our Judicature, and 
by “ the Supreme Court of Judicature Act ” (sec. 21 of 36 
and 37 Viet., c. 66, 1873), the Queen was empowered at any 
time by Order in Council to direct that all appeals and 
petitions which, according to the laws then in force, ought 
to be heard by the Judicial Committee of the Privy Council 
should from and after a time to be fixed by such Order, bp 
referred to and heard by her Majesty’s new Court of Appeal 
constituted by this Act. And it was declared that the 
Court of Appeal when hearing any appeals in ecclesiasticaj 
* Hardwick’s “ Rt^ormation,” p. 338, fi. 1., Ed. 1874. . 
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cases sbould be constituted of sach and so many judges 
tbi^eofy and should be assisted by such assessors^ being the 
Archbishops and Bishops of the Church of ISngland, as 
^all be directed by general rules made by Order in Council.* 
As reference has been made to the statute i Elis., 
c. I, A,D. 1558, which empowered Queen Elisabeth to 
appoint Commissions to hear and determine ecclesiastical 
causes, it may be well to glance at the Court of High 
Commission, which was formed on the strength of this 
statute, though that Court is a thing of the past. 

The members of this Commission were appointed ** to 
examine the true state of churches ; to suspend and deprive 
such clergymen as were unworthy ; to put other clergymen 
in their places ; to proceed against such as were obstinate 
by imprisonment, church censure, or any other legal way ; 
to examine the condition of such as were imprisoned for 
religion, and to discharge them ; to reinstate those in their 
benefices who had been unlawfully ejected in late times.*’! 
Perry, in his ‘‘ Church History,” says that to pass this Act 
was to go beyond the legitimate province of the Royal 
Supremacy and to arm the Crown with a new irresponsible 
power superseding and over-riding all the ancient forms of 
law and procedure, and able under severe penalties to make 
its law the absolute law of the Church.” 

The Act was, however, assented to by the majority of the 
Clergy ; only 189 (besides the 14 Marian Bishops) out of 
9,400 — or about i in 50 being deprived for non-compliance. 

The Court of High Commission was abolished in 1640 by 
16 Car. I. By 13 Car. IL*, c. 13, it was declared incapabte 
of being restored, and the creation of any similar Court was 
forbidden. But in 1686 it was restored by James II. on 
his sole authority, and by its aid he deprived the Vice^ 

• See Taswell-Langmead’s “ Constitutional History,” Second Edition, P* 425 
and liobk^s Church Dictionary ” 5.W. Appeal, p. 44. 
t Perry’s “ Church History,” p. 257. 
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GhpiceUc^ of the University of Cambridge {Bi^o|)iC>0:^fil#i 
<3® /Jjpiidon)^ and expelled the President and FeUows 
two exceptions) of Magdalen College, Oxford* 

In 1688,, however, James IL abolished the Couft by the 
advice of the Bishops (Sancroft and others), as he had been 
warned by the King of France that William of Oraiige.was 
contemplating a descent upon England, 

Evelyn says of this Court that it was the whole power 
of a vicar-general,” so undefined was its jurisdiction. ^ 

We may now look at the Courts Christian or Ecclesias- 
tical, some of which are still in existence, while others have 
been abolished at a comparatively recent date. They were, 
with some local variations, as follows : — 

1st. The Archdeacon's Courts the lowest in the scale, the 
Judge of which (appointed by the Archdeacon) is called the 
Official of the s\rchdeaconry. 

and. The Consistory Courts of the Bishops of every 
diocese, held in their several cathedrals, for trial of ecclesi- 
astical causes within the diocese. The Judge is the Bishop’s 
Chancellor or Commissary; and ♦from his judgment an 
appeal lies, by 24 Henry VIII., c. 12, to the Archbishop of 
the Province. 

3rd. The Prerogative Courts which was in each Province, 
held before a Judge appointed by the Archbishop for 
the proving and administration of last wills and testaments, 
the principal being the Prerogative Court of the Archbishop 
of Canterbury, held at Doctors’ Commons. 

4th. The Court of Arches (so called because anciently 
held in the Church of St. Mzxy4e-Bow or Arcubus/* 
in Cheapside), which had within the Province of Canterbmy 
an appellate jurisdiction in all ecclesiastical causes, with 
the exception of those which fell to the Prerogative Cbnrt* 
5th. The Court of Peculiars of the Archbishop of Canterbury 
subordinate to and connected with the Court of Arches^ 

6tht The Court of Delegates^ so called because the Julies 


three «oinT&6a law Judges ©f the Superiw Courts, 
toother with three or thore Civilians) were delegated^ aud 
ti^ki pro hoc vice i by Virtue of the Khig’s commission under 
the great seal, upon appeals to the King in ecclesiastical 
caUsea.' 

Of these Courts, that of the Delegates of Appeals was 
superseded in 1832, under the provisions of 2 & 3 
William IV., c. 92, by the Judicial Committee of the Privy 
Council, which, as previous committees had done, was to 
make a report or recommendation to the King in Council 
for his decision. By a later Act every Archbishop or Bishop 
in the Privy Council was to be a member of the Judicial 
Committee for the purpose of hearing ecclesiastical 
appeals; and it was required that for such appeals one 
Archbishop at least should be present. By the Supreme 
Court of Judicature Act, 1873, the Queen was empowered, 
by Order in Council, to transfer inter alia appeals in ecclesi- 
astical causes from the Judicial Committee to the new Court 
of Appeal constituted by that Act, the Court being in such 
causes “ assisted by such assessors, being Archbishops and 
Bishops of the Church of England,” as should be directed 
by general rules to be made by Order in Council. The 
jurisdiction of the Prerogative Court over wills and ad- 
ministrations was taken away by the Act 20 & 21 Viet., 
c. 77 (1857), and transferred to the Court of Probate. Lastly, 
the Court of Arches has recently undergone some modifica- 
tions and has been re-constituted (it is popularly but, of 
course, only popularly termed, ” Lord Penzance’s Court,”) 
under the Public Worship Regulation Act, 1874, the 
Supreme Court of Judicature Act. 

Allusion has frequently been made to the Royal Supre- 
macy^^^ virtue of which the present Ecclesiastical Cqurts 
have been constituted. We may inquire in what sens© t^e 
term is emidoyed. Henry VIII. assumed the titi© 
Supreme Head of the Church. Convocation at the tiiiwfe 
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db|ected to the assumption, and, after dew>tiflg threh 
'tO'its discussion, determined it could only be acc<^ted 
the limiting condition "quantum per Christi legem licet.***: 
The statute 26 Henry VIII., c. i, secured the title tp Henry, 
while unfairly suppressing the limiting condition. This Act 
vested in the Crown rights and functions formerly usuiyed 
by the Roman Pontiff ; it obliged churchmen to acknowledge 
the final decision of domestic courts, and gave the Crown 
control over the assembling of Convocation. 

From Bishop Tonstal’s letter to Cardinal Pole, quoted by 
Burnet (part iii. Records, No. 52), we can glean that by the 
assumption of the Royal Supremacy, Henry had no in- 
clination or wish to interfere in strictly spiritual matters, 
but only to maintain his sovereignty over his subjects. 
The object of his policy was to draw men’s minds away 
entirely from ^ome, to assure the King that the English 
clergy were (to quote his own expressive phrase) more than 
‘-half his subjects,’’ and to establish the competency of 
domestic judicatures alike in spiritual and temporal matters. 

Bishop Wordsworth remarks on this matter (" TheOph. 
Anglic.,” p. 275), that the declaration in the Oath of 
Supremacy was a defensive protest against papal usurpations. 

Edward VI. and Mary both used the title. Parliament, 
in the reign of the latter Sovereign, was anxious that the 
Queen should not be deprived of that supremacy which 
boUi her father and brother had enjoyed, but it was after- 
wards laid aside by her. 

Elizabeth substituted for " Supreme Head ” " Supreme 
Governor ” of the Church, being persuaded, so Burnet says, 
by Mr. Lever, a reforming divine, that the earlier form was 
not suitable. , This title, was secured to her by Act of Pw- 
lian\ent (i Elizabeth, c. i, a.d. 1559; ; but public oinnioB 
must have changed, for this Act was only carried, alter 
severe opposition, and by the Queen’s tact in eaqplainmg 
■* Hardwick's “ Rrfbrmatioa,” |». 17& Ed. 1874. 
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wfea* tJi« tei!m meant. In her Injunctions of tSSPf 
declared she did not ‘‘ challenge any more anthority than 
under God to have the sovereignty and will over all manner 
of persons bom within these her realms/’ This was further 
explained in Article xxxvii., as modified in 1562. 

Ross (Reciprocal obligations 6 f the Church and Civil Power) 
says that both the reforming and unreforming English 
prelates, in acknowledging the , Royal Supremacy, bad in 
mind not matters purely spiritual, but “those which the 
laws of the kingdom annexed to the episcopal office — ^vis,, 
the civil institution of Ecclesiastical Courts ; the privileges 
attached to the episcopal character as Lords of Parliament ; 
the civil penalties which followed excommunication, legal 
protection to their ordinations, and other episcopal Acts.” 

Bramhall (Schism guarded^ part 2, Disc. 4, Ox. 1842) 
says, “ Whatever power our laws did divest the Pope of 
they did invest the King with, but they did never invest the 
King with any spiritual power and jurisdiction, as witness 
the Injunctions of Elizabeth; witness the profession of 
King James; witness all our statutes; witness the public 
Articles of the Church ; but of them all there is not one 
that concerneth jurisdiction purely spiritual, or which is an 
essential power of the Keys ; they are all branches of the 
external government of the Church.” 

Wilberforce (Principles of Church Authority y p. 174) says, 
in speaking of ancient appeals to the Emperor Constantine 
in the case of the Donatists, that “ the Emperor only con- 
firmed that which had been decided by the Church.” 

It is in view of these remarks on the Royal Supremacy 
that we have to read the 37th Article, drawn up in 1562 
with the assent of both Houses of Convocation, which 
states?that“the Queen’s Majesty hath the chief powcg: in 
this realm of England, and other her dominions unto 
whom the cdaief government of all estates of the malm,? 
whether they be ecclesiastical or civil, in all causes doth 
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and is noti nor ougfat to be, spbjiact to 
Ibireign jurisdiction/* 

It must be conoeded, in the words of Chief Justice Hele^ 
that ‘‘ the supremacy of the Crown of England in matters 
ecclesiastical is a most indubitable right of the Crown^ .as 
appeareth by records of unquestionable truth and autho- 
rity **-(i H. H., 75)- 

The Crown has been constitutionally empowered to 
establish Ecclesiastical Courts for the adjudication of 
ecclesiastical causes, and in virtue of this right has esta- 
blished the Court of Final Appeal and Lord Penmnce’s 
Court. No law-loving Churchman will or can object to the 
right of the Crown to establish such courts. 

The Lower House of Convocation has endorsed this view 
in a resolution passed on the 26th and 27th June, 1879, 
which is as fdllows : — “ That this House, having regard to 
the History of the Church of England, and the recognition 
by the Convocations of the Royal Supremacy over all 
persons in all causes as well ecclesiastical as temporal, is of 
opinion that the Crown constitutionally receives appeals 
in all causes from the Ecclesiastical Courts to be heard in 
the Queen's Court of Final Appeal.” 

Objections, however, may be justly urged to the con- 
stitution of such courts, inasmuch as under present 
circumstances there is no guarantee that the Judges 
appointed to adjudicate on ecclesiastical causes are, or will be, 
bond fide mmiheis of the Church of England. The remedy, 
therefore, lies in such remonstrance by Convocation, as the 
representatives of the clergy, as shall secure by constitu- 
tional means the adjudication of Church matters, whether 
of ritual or otherwise, by an authority that would secure 
the ^ respect of Churchmen, and quiet the present ; dis- 
content. 

The Lower House of Convocation, in a resolutioh passed 
26th tod ayth June, 187^ propofed that the Judges in the 
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of Fi^ App^ ^ould |>ossess the qus^Scatknts 
laid down for certain ecdesiastical Judges in the 'rsTth 
'Cation. This Canon requires that the Judges of Ecciesias- 
tteal Courts should be ** well affected and zealously bent to 
re%i0n, and touching whose life and manners no evil 
example is had.” 

The question here opened will, no doubt, receiye careM 
discussion at the coming Church Congress at Newcastle-on- 
T)me, of which it is announced as one of the agenda. That 
several different solutions will be proposed may be regarded 
as certain. That any one of those solutions, or even, 
perhaps, any compromise between them, will be accepted 
heartily by all parties, may well be doubted. The causes 
of difference are deep-seated, and they are not of yesterday’s 
date. They go back a considerable distance in the history 
of this Church and Realm. 

Rather more than thirty years ago, a leading member of 
the English Bench of Bishops, the late Dr. Blomheld, then 
Bishop of London, brought into the Upper House a BiU 
practically designed to transfer the decision on questions of 
Doctrine to the Bench of Bishops. It was intituled an 
“ Act to amend the Law with- reference to the Administra- 
tion of Justice in Her Majesty’s Privy Council on Appeal 
from the Ecclesiastical Courts,” and was a short Bill, con- 
sisting only of eight clauses. It had, according to the state- 
ments made by lay Lords, in the course of the debate, the 
assent of the majority of the Episcopate of the day. But 
it lies in that limbo of obscurity to which so many Bills are 
condemned. It never became law, and it is, perhaps, less 
likely to become law in 1881 than in 1850. It had the 
curious defect, ecclesiastically speaking, of proposing that 
theqhestions of doctrine to be submitted by the Judicial fom- 
mittee to the Court formed by the Archbishops and Bisheps 
s^ouhi be decided “ accordingto the opinicto of the: ntajority 
cl the Archbishops and Bishcps pr^ent.” This was 
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providing for the *y<^0nsemu$ 

roiisly mamtained against the decrees of the Vatican 
Council by the minority in that professedly (Ecumenical 
Synod, and by their Anglican sympathisers* Bishop Blom- 
field’s measure, therefore, would seem likely, unless mate^ 
rially altered, to create leather than to assuage difficulties. 
Moreover, Ecclesiastics are liable to be influenced by the 
odium theologicum ” and other considerations, and there- 
fore it is undesirable that matters affecting the Church 
should be adjudicated on by them exclusively. The infusion 
of a lay element, experienced in dealing with the laws of 
evidence and in the interpretation of written documents, is a 
safeguard and a necessary counterpoise : while the assistance, 
as Judges, of those who, as Bishops of the Church, may be 
naturally supposed to have the welfare and interest of the 
Church at hfeart, would give additional assurance that 
justice, which all Englishmen love and bow to, will be 
secured. Many dangei^s to the Church will, it is believed, 
be avoided by appointing such a mixed tribunal as the 
Court of Final Appeal. The grievances which are 
felt by many who are not party men in regard 
to the mode of appointment of the Judge under the 
Public Worship Regulation Act, and the procedure in his 
Court, are clearly pressing for a remedy. It is far from 
likely that the remedy applied will please all sides, but it 
may at least remove some just causes of complaint against, 
and dissatisfaction with, the present system. Against the 
Judges of the land, as a whole, no complaints of a serious 
character have ever been brought since they shook them- 
selves free of Court influence. And even in the days when 
they were most subservient to the nod of Royalty or its 
favourites, there were always some to be found worthy 
the TCst traditions of the English Bench. It is obvious, 
however, from whatever causes, and whether justly or 
unjustly, that this confidenca^ has not been universally 
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extended to tlxe Judge presiding over ecclesiasticaLl causes, 
and it is desirable in the interests of Justicethat tb6 sources 
of this want of confidence should be investigated, and that, 
if possible, all reasonable ground for it should be removed. 
It may be well to recall the fact that the whole controversy 
with regard to the judge has arisen by reason of the difference 
between the statutable mode of appointment and the 
statutable requirements for the officer so apppointed, and 
the mode of appointment and canonical requirements of 
the officer who was Dean of the Court of Arches and Official 
Principal of the Province of Canterbury (and of Canterbury 
only), before the passing of the Public Worship Regulation 
Act. It may be necessary to pass an Amending Act in 
order to effect this. There is no reason, in the nature of 
things, why such an Act should not be passed. But a 
measure of still greater importance would ^ill remain for 
the consideration of the Legislature, viz., an Act for the 
Codification of the Ecclesiastical Law of England, and for 
the Simplification of Procedure in Ecclesiastical Causes. 
Such an Act would not be drawn or passed in a day, but it 
would entitle those who should bring it forward, whether 
they succeeded in passing it through Parliament or not, 
to the high praise of having deserved well of their country 
by the undertaking of so weighty a Reformatio Legim 
EccksiasUcarum. 

S. T. Taywr-Tasweix. 
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ly.— EXTRADITION AND THE RIGHT OF 
ASYLUM. 

iTT is a misfortune which the Right of Asylum shares in 
common with many other rights, that it is capable of 
being abused. And when some flagrant instance of such 
abuse occurs, the political scare to which it has given rise 
is pertain to take the shape of clamouring for the abolition 
of the right, or, at least, for such a modification as would 
render it practically of no avail. On such occasions it is 
well to turn aside from the often excited language of con- 
tinental journalism, and consider with juridical calmness 
what is the nature and extent of the right thus called in 
question, and its position in International Law. 

These questions are at the present moment of very wide- 
spread interest, and giving rise to keen, even acrimonious 
debate. It might seem needless to premise that we have 
no sympathy with regicide, any more than with any other 
form of murder. And it might seem equally unnecessary to 
premise that the Law of Nations has no desire to shield 
regicide as such, any more than any other kind of murder. 
But in the existing state of men’s minds, both in this country 
and on the Continent, it may be as well to have re-affirmed 
this. 

The two questions of Extradition and the Right of 
Asylum are inextricably intertwined, ^d must therefore 
practically always be taken together. For, of course, it is 
obvious that every case of Extradition is pro tanto the giving 
up of a portion of the general and ordinarily subsisting 
Right of Asylum. And on this account, as much as on any 
other, Extradition is fenced round with precautions in the 
shape of Treaties specifying most carefully the particular 
classes of crimes for which, and for no other, it may 
allowed. And the fact of the serious controversies which 
have been carried on between leading nations on the very 
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point that the person Extradited s^all be tried only for the 
Extradition offence, shows the value which nations, in their 
calmer moments, feel to be attached to the Kight oif 
Asyluni as a part of the Territorial Soyereignty and Indei 
pendence* This is, indeed, to a great extent the root of the 
matter. If the one right did not involve the other, if is 
probable, if not certain, that far fewer precautions would 
have been taken oyer Extradition Treaties. 

The questions before us are in no sense new questions ; 
they have only come up to the surface once more, under 
the special circumstances that always do bring them to the 
surface. In a certain sense they constitute, it might be 
said, a bSie noire of International Law. It is well, at a time 
when feeling is running so high on the subject in some ot 
the principal European States, that we should be able to 
call attention to the calm expositions of the various phases 
of the controversy which may be found in the pages of Dr. 
Spear, and the veteran jurist Hon. W. Beach Lawrence 
[lost to us, at a ripe old age, since these words were written], 
as well as in other American and Continental treatises and 
reviews, and in the reports of the Institute of International 
Law, and the Association for the Reform and Codification 
of the Law of Nations. 

It is now several years sincd the subject was first under 
discussion in both those valuable societies, which, by a sort 
of application of the ‘‘bicameral system/* as a recent 
American writer*** happily remarks, are enabled to g^ve a 
thorough sifting to all questions of the day arising in 
the Jus inter ^ Gentes, The last meeting of the Institute 
again took it up, and a distinguished Italian penalist, 
Dr. Emilio Brusa, formerly professor at Amsterdam, 
now once more in his native country and professor in Ae 
UniversltS^ of Turin, has devoted an article to it in a recent 

* Afiiericm Law Revuw^ March, x88i. Article by Sidney P. Baldwin the 
Bexiie'Coi^enee. 
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liumber of our abk contemporary, the It 

ie well that such varied minds, and from such widely distant 
lands, should have been led to discuss the question ; for 
where they agree, the agreement may fairly be presumed to 
be a matter of principle ; where they differ, the differences 
may be due to local or temporary causes. 

We have already postulated that no State wishes to 
protect regicide, from any sympathy with it either in the 
abstract or in the concrete. We may, perhaps, also assume, 
as a tendency of modern procedure in these matters, that 
on proof being made that A. B. and C. D. had plotted such 
a crime in a State where they were temporarily commorant, 
either as political refugees or as ordinary alien residents, 
the general protection involved in the right of asylum would 
be withdra\yp to the extent that the individuals concerning 
whom such proofs were established would be conducted to 
the frontier. Whether they would be surrendered to a 
demand for Extradition on such grounds (the crime being 
ex hypothesis not an Extraditable one) is a different question, 
the solution of which, we should maintain, ought not to be 
attempted in a time of national excitement. The caution 
with which M. Louis Renault approached this point in the 
Journal de Droit International PrivStf in an article based 
partly on the Hartmann Case, we desire to preserve here. 
That case, though it did not eventually assume the shape 
of an Extradition precedent, J remains, nevertheless, very 
* Vol. XIII., No. I., Oct.-Nov., 1880. Art. I., “ LTstituto di Diritto Interna- 
tionale a Oxford e re$tradizione dei delinquent!.’’ The latest number of the 
same Review, March-April, 1881, contains further matter on the subject of 
I^tradition, to which we shall refer in the course of the present article. 

, f 1880, p. 55, seqq, “ Des Crimes Politiques en Matiere d’ Extradition/’ 
See also the same author’s brief summary of the case in the Revue de Droit 
(Brussels), z88o, p. 230, 5^$. 

t From a telegram in journal des DebatSs of 20th April, hQwever, there 
seems a probability that the Hartmann difficulty is about to be revived, through 
requisitions made to our Government on the part of Russia. It may, thei^tifore, 
should the English Courts be satisfied, yet Income an Extradidon precwdtim: 
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full of instruction and much to the point in regard tp the 
Mnd of dilBculties which would surround the new-fashioned 
system of Extradition recently proposed for adoption. It 
was claimed that a person temporarily resident in Paris, 
under the name of Mayer, was in reality a Russian subject 
named Hartmann, who had been pronounced, in absentia^ 
triable for the common-law crime of damaging the rails of 
the Moscow- Kursk line, there being at the time, as between 
France and Russia, no Extradition Treaty. As a matter of 
fact it was sufficiently obvious, in that case, that Russia 
would never have carried matters tp the extent to which 
they were carried, on the resolution of the French Courts 
that the identity was not proved, if an attempt upon the 
Emperor’s life had not been involved in the fact of the dis- 
turbance of the rails. Had the identity of the alleged Hart- 
mann been established to the satisfaction of the Paris Courts, 
we should almost certainly have seen a repetition of the 
Lawrence- Winslow controversy, as to the trial of an 
extradited person for a different crime from that for which 
the Extradition was granted. For Extradition, of course, it 
would have been, even though allowed only by comity, and 
not in accoi*dance with the provisions of a Treaty. The 
alleged Hartmann, on his release, left France and came to 
England. As the serious basis of the Hartmann case was 
Nihilism, combined, as it usually is, with attempted assas- 
sination of the Czar, there can be little doubt that the fact 
of the alleged criminal taking refuge in this countiy added 
to the exasperation with which States, not themselves parti- 
cularly free or constitutional in their government, look upon 
the white cliffs of Albion, The cry of “ Perfidious Albion !” 
which used, in days long gone by, to be attributed (chiefly 
by comic writers) to some of our nearest neighbours, is^ow 
really and seriously uttered against us by the semi-official 
Press of Germany. It would seem, if we were to believe 
a tenth part of what is said about us, that we 
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the moral plagae-spot on the political map of Etifo|)e. 
fiut for us, and the refuge which we provide for them, th^ei*e 
would be no Nobiiing, no Hartmann, no advocates of the 
universal destruction of the existing social edifice and of 
the substitution for it of the Great Nothing — ^which is what 
we must suppose, for want of more accurate information, 
to' be the aim of Nihilism. It is difficult to meet such 
accusations with a gravity equal to that with which they 
are made. But when we find ourselves threatened with the 
brand of social and political ostracism, with the renewed 
application of the extremest rigour of a decaying and at 
y best useless Passport system, with the profoundest searching, 
not necessarily of our hearts, but of our luggage and mer- 
chandise, we must confess to being unequal to the struggle 
for gravity. .Yet we do our friends the justice to believe 
that they are in earnest, for we have long understood that 
they thought us a very naughty people, and we think we 
shall not be far wrong in assuming some of the most extreme 
of recent Press utterances in Berlin to be what is delicately 
known as “ inspired.” Taking them, in any case, as em- 
bodying a prevalent current of feeling, we can hardly go so 
far as to call it thought. We find that we are threatened, 
not only with the sanctions we have already enumerated, 
but with the additional and heavier sanction of an Inter- 
national League of Inter-Extraditing States, who are to 
perform amongst themselves that police which we will not, 
it seems, perform for them. We do not quite see how this 
proposed League will bring us to reason, if we are unreason- 
able, except perhaps, that the States so leagued, may refuse 
to Extradite to us, if— quod omen DU avertanf— we bad to 
ask from any of them the Extradition of a person who 
should have conspired against the life of the Chief 6f our 
State. We sincerely trust that no such case would arise 
to tirbubie our relations with the League of which the 
theoretical ' foundations have been laid at Herr Wind- 
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horst*s persuasion by an almost unanimous vote of the 
Imperial German Parliairient. There appears, indeed, 
to have been a slight dubiety of mind on the part 
of the representative of German Liberalism, Herr Hanel, 
but as his attitude was only that of an Inopportunist, 
it does not count for more than the same attitude did 
in the Vatican Council, — and we know what that amounted 
to. The Social Democrats kindly abstained from voting, 
which was perhaps the wisest and most generous thijig 
they could do, as their help would probably only succeed 
in damaging any cause in which Liberal principles were 
involved. 

Taking the Inter-Extraditing League to have a juridical, 
though as yet but an inchoate, existence, in virtue of the 
vote of the German Parliament on the 4th April, 1881, let 
us consider what appear to be the ideas embodied in its 
foundation. It is to obtain, so we gather from the Pall Mall 
Gazette y of 5th April, the passing of “ International Con- 
ventions for the prosecution and Extradition [we should 
ourselves have reversed the position of these two objects] of 
persons guilty of murdering, attacking, or conspiring against 
the life of the chief of the States which shall join the pro- 
posed League.” On reading the details of this scheme, 
we are struck with the impression that, after all, this con- 
spiracy against the life of the chief of the State can hardly 
be so heinous a crime as we had at first imagined, or else 
surely the Extradition proposed would not have been so 
carefully limited to the States joining the League. On 
going further, we are struck with the apparent abolition, 
pro tanto, of national distinctions, involved in the statement 
that ‘‘ the nationality of the culprit is to make no difference 
in the application of the law,” followed by the qualification, 
^‘ except that natives are always to be punished at home^” 
But, then, we should have thought that the nationality did 
make this difference, that, in the terms of the propoaitioiii 
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tJie territorial principle of Criminal Law wto sl^ 4# ^ 
maintained, and that surely is a principle which does not 
require a League to establish it. We cannot, however, quite 
reconcile this view with that which seems to be involij^ed 
in the provision that ‘‘ foreigners residing in strange fends 
are to be extradited, upon special request, to the Govern- 
ment in whose territory the crime had been committed.’’ 
Nor is it perfectly clear to us how far the crime is required 
to have been actually committed, in view of the clauses 
which embrace ‘‘conspiring,” and which treat “instigation” 
as conspiracy. It should be borne in mind that if, as is 
unfortunately patent to all, there is too much of real con- 
spiracy — against the lives of certain Sovereigns in particular 
— it is quite possible that there should also be sometimes 
“bogus ” conspiracies, to borrow an expressive Americanism. 
And few things would be more easy for a highly-zealous and 
far-reaching secret police service than the discovery of such 
plots, implicating persons resident in foreign countries. 
There might even, conceivably, be a disposition on the part 
of Nihilism itself to help on such discoveries, at the cost of 
a few lives, perhaps, which would be of no account, consider- 
ing the objects aimed at, but by means of which authority 
might be thrown on the wrong scent. For a suspected 
person to disprove such a charge before the Courts of a 
State belonging to the proposed League, would, we appre- 
hend, be no easy matter. We do not suppose, of course, 
that the members of the League would consciously set to 
work to find subjects for the proposed Extradition, but it 
would, as a matter of fact, be hard to maintain the alliance 
without proof being given of its necessity, and there would, 
doubtless, be plenty of such proof forthcoming in an already 
heat/ed state of the public mind. For under circumstances 
of excitement no populace ever stops to think, and we are 
unacquainted with any police service which does not pratc^ 
tically consider the guilt of those wEom it arrests as a fore- 
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j^e^onclusipii.^ And if the English nation, as snch, ca^ 
be supposed to have sympathy with ‘^poison, murderers, 
hfigands# and incendiary letters/’ all of which it is accused 
of sowing broadcast over Europe, what would not be fore^ 
judged concerning the deed of individuals who might be 
known for political refugees ? Yesterday it was the Jews 
who were everything that is wicked ; to-day it is the turn 
of the Nihilists and — the English. 

It will have been seen, we hope, that much of the present 
Extradition excitement is attributed by us to temporary 
causes not likely seriously to disturb European relations. 
Much also, may, we think, be set down to the general 
unpopularity of England and Englishmen on the Continent, 
for which we are ourselves in part to blame, but in part 
also are simply the victims of “ circumstances over which we 
have no control.” There still remains, howler, a residue 
of feeling not accounted for by any of these causes taken 
alone, though, perhaps, owing some of its strength, con- 
sciously or unconsciously, to a mixture of them all, plus 
causes special to the continental mind and to continental 
politics. And this residue it is, which has already received 
our attention in these pages, and to which we feel it 
necessary to recur, as indicating marked tendencies towards 
a change of front in a very important chapter of the Public 
Law of Nations. When high juridical authorities, such as 
Dn Bluntschli, and the Revue de Droit International, itself 
the organ of the Institute of International Law, and other 
distinguished writers of various nationalities, and in different 
reviews, unite in advocating what amounts to a “ revision 
of the whole question of Extradition,” it is time to consider 
what such a proposition involves, and how far, if at all, we 

** Police assertions on oath as to identity, even, have .been very lately 
blf^^din a London Magistrate's Court as far from ** infallible," to i^se the 
dj^ieate terms of the .magisterial rebuke. 
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cm go with the suggestion, or whether we must 
Ritpgether. 

It may safely be laid down^ from the evidence before tis 
of tW tone of mind on this subject which is widely fHOva- 
lent on the Continent, that so far at least as that portion 
of European thought may be homogeneous, any such revision 
would be in the direction of curtailing the right of asylum, 
and making some breach, practically, if not ostensibly, in 
the security of the principle of non-extradition for political 
offences. We say that this may safely be laid down, 
because we are unable to understand the language which 
we have seen used on this question of late years, if such be 
not its meaning. 

It may also be laid down, on similar grounds, that such 
revision would include another alteration, to which, indeed, 
it is claimed fhat we have already given in our adhesion, 
vix., the abandonment of the non- extradition of natural- 
born subjects. We use the phrase thus limited, instead 
of the wider form, subjects — which might seem better to 
represent “ nationaux,” “ nazionali,’* &c., — because there 
might conceivably be a distinction drawn between the two 
classes of subjects, natural-born and naturalised, if the 
terms of a given Treaty admitted thereof. And the De 
Tourville case, it may be well to remember, was that of a 
naturalised subject. Although it would seem that under 
one of our latest conventions, that with Spain, we have 
bound ourselves to deliver “ all persons ” who appear 
primd facie to be .guilty of an extradition crime, while Spain 
has maintained the old exception, we do not know that any 
case has yet arisen of the surrender of a natural-born 
British subject under an Extradition Convention. The 
Spanish Convention was signed, it would not, we think, be 
unreasonable to say, under the immediate influence of a 
changed current of thought to which weighty expression 
had been given by the Report of a Royal Commissiw* 
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SiRceH^Q researches and recomtnendations of the Roya! 
Commission on Extradition were published, however, many 
changes have passed over the face of European jpolitical 
society. A great fear seems to have laid hold of some 
countries that all organised government is in danger of 
being overthrown by a vast network of conspiracy, culmi- 
nating in the more or less successful committal of atrocious 
crimes- Under the impulse of this fear, there seems to 
have grown up a tendency to consider nations which give a 
broad interpretation to the right of asylum, as participes 
criminum^ and to demand of them the curtailment, or what 
amounts to the curtailment, of that right. Of such nations, 
it so happens. Great Britain is one of those most resorted 
to by refugees of all kinds, and therefore — her militaiy 
impotence being at the same time elaborately^established in 
a high-class English periodical, by a critic belonging to the 
staff of a great foreign army — Great Britain is, for the 
moment, one of the best abused States in Europe. It must 
not be supposed, however, that other countries escape scot- 
free. Switzerland, which is known to be full of discon- 
tented Russians and Poles, to use the mildest language 
applicable, is also found to be a house that very much 
requires setting in order. It is scarcely likely that Belgium 
will, in the long run, be more fortunate, though she does not 
just now appear to* be suffering under such direct forms of 
censure as Great Britain and Switzerland. Wemay, perhaps, 
be permitted to suggest a doubt whether the anathematisers 
have remembered the Arabian saying that “curses, like 
chickens, come home to roost.” 

>¥e are told that incendiary letters pass our frontier. 
We greatly regret that there should be persons who write 
incendiary letters, but it is difficult to see how we •can 
prevent their doing so. The tacitly suggested remedy, no 
doubt, is an extension of one which has on different 
oGcasions been tried in this country, but which never has 
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been, an^d we think it may be said/never wiU 
here^^iz., the .detention and perusal of private 
spondence under warrant from the Secretary of State^^^^ 
Home Affairs. If this power, with which the 
Secretary is armed by Parliament, were to be extended as 
some of our foreign critics clearly desire, it can scarcely be 
doubted that the revenues of the Post Office Department 
would be the greatest sufferers, and we doubt whether the 
Department could stand that long. Short of opening every 
letter addressed to a continental country, there could .be 
no safety against the departure from our shores of ‘‘ in- 
cendiary” missives. How the postal service would be 
carried on under such delays, we leave to the lively 
imagination of our critics. As for an increased severity of 
passport and custom - house regulations, that would, we 
believe, effect as much and as little as the suggestion already 
discussed. It would, doubtless, prove an excellent irritant, 
if that be the desired object. But we have yet to learn that 
the most elaborate of Passport and Customs* Regulations 
have availed to keep out an Orsiiii and his bombs. 

These suggestions, therefore, we dismiss as not requiring 
serious consideration. It is quite possible, perhaps indeed 
probable, that alarmed Continental nations may make the 
pleasure-trips of the British tourist a burden to that 
awkward but innocent gamboller, who is generally guileless 
of any understanding why he should feel like a criminal if he 
has not taken pains to provide himself with a “properly 
attested ” passport. It is quite possible, also, that “ all 
persons and things ** coming from our shores will soqn be 
“ subjected to rigorous surveillance, as is done in time of 
plague or cattle disease.’* There is something imposing, 
Spud, which might, taken by itself, have been flattering to 
unreasu^Ungs, in the likening of our political naughtiness to 
changed ce ; but the alternative reference to the “ Ripdarf 
had been gi-j the dramatic effect of the threat and reminds 
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ua sdmewbat of ^ta^thunder. Still, aU those thiogs aiay - 
berdoae^ liFdhahly will be done ; will the plague tberefi>re 
be Stayed ? Will another Phinees arise and pmy ? Here, 
however, we may seem to be treading dangerously near the' 
domain of Theology.* And there is plenty of jmidical 
matter still awaiting discussion, more, in fact, than we <mn 
hope to compass in the present article. 

A recent Belgian writer, M. Wouters, of Ghent, dis- 
cussing Extradition in the pages of the Rivista Penale for 
December, 1880 — January, 1881, says of the non-Extradition 
of subjects {nazionali), that it is the “ last relic of the olden 
Right of Asylum,” and distinctly regards it as one which is 
crumbling to pieces. Yet he admits that the general prin- 
ciples of modern public law do not allow this desuetude, 
which he, nevertheless, claims to be almost an established 
fact. We are not sure that a certain ambiguity does not 
hang about the phrase “ Right of Asylum.” What does it 
mean ? It has certainly not the significance of that 
mediaeval right, so valuable in its day, whereby a serf who 
fled to a commum, and lived there undetected by his lord 
for a year and a day, became a free man. All that we 
understand it to mean is that alien visitors are free to come 
and free to go ; free to reside within the British dominions 
as long as they please, without anyone saying them nay, 
provided they do not offend against the law of the land, to 
which they owe a temporary and local allegiance. Corre- 
lative with the duty of the resident alien to bear allegiance 
to our laws is the duty of our State to afford him protection 
in life, limb, liberty, and property during the period of his resi- 
dence among us. That, as we understand it, constitutes his 
a^lum. His liberty, we take it, is not to be infringed upon 
without just cause, any more than the liberty of the British 
subject. The. question, then, really turns upon the inter- 
pretation of just cause. Offence against the law of the 
lead Would unquestiohably be such cause. Whe# a# 
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ofifeDce ag^nst the law of his own country isall^^ againsf 
a commorant alien, it seems obviously necessary tha^ the 
cfecumstances should be subjected to judicial investigation^ 
in order that it may be made clear whether or no the 
general right of protection implied iij the alien's sojourn 
inira prcesidia has been forfeited. This investigation may be 
permitted even where, as in the Hoffmann case, no Extra- 
dition Treaty exists, for it is, of course, within the compe- 
tence of a State to accede to a demand for Extradition ai 
hoCy though probably, as in the case we have cited, the 
demand would be accompanied by the offer of reciprocity 
in regard to the particular offence charged. But, outside of 
Treaty stipulations, such surrender can only be, as Heffter 
puts it, a iriatter pf mutual propriety and utility. 

Reduced to the simple proportions which alone are of its 
essence, stripped of all rhetorical ornament, the Right of 
Asylum seems to be a simple consequence of the principle 
of sovereignty. It is identical in kind with the permission 
which we are all year by year accustomed unconsciously to 
receive, and more or less to profit by, of visiting and so^ 
journing in foreign countries. We take a ticket from 
London to Rome, Vienna, Berlin, or Constantinople, 
without giving a thought to the possibility that some day 
the Government seated in any one of those capitals might 
decline to allow us to cross its frontiers. We should like 
to see the rueful countenances of a band of “ personally 
conducted” tourists under such circumstances. It would 
be worth the journey to the frontier of the repellent State. 
The case doubtless appears, when thus put, to be so 
monstrous as to amount to a practical impossibility. ^ Yet 
there have been times and countries — neither of them far 
removed from our shores and our day— when a particular 
shape of hat or coat ^ a particular mode of wearing the hair, 
sufficed to render individuals obnoxious to paternal GoverB^ 
^nts. How much more, then, may not such a Govent^ 
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ment-i-«ad the leg^bone of that political dodo hsis not yet 
bera sent to the Natural History Department of the British 
Mimeum— bar and ban all strangers from an infected 
country, which it may deenxa land of “ pOison> of brigands, 
and murderers ? ” The texts on the subject are quite free 
from ambiguity. “ Every State,” says Heffter {Droit Inter- 
national, p. 63), “ is free to refuse entrance into its territory 
to foreign refugees, and to foreigners generally.” That is a 
doctrine quite broad enough to sustain the accuracy of our 
hypothetical case. Bavaria, it is clear, might have referred 
to Heffter, p. 63, in support of a refusal to admit British and 
American visitors to the Passion Play at Ober-Ammergau. 
Italy might similarly refuse to let the Briton pass his Easter 
in Rome ; and Austria might yet put an extinguisher on the 
proposed Vienna Meeting of the International Literary 
Congress. Only— it would not pay. So we have practically 
no fear that we shall be turned back from the frontiers even 
of the rigorous and virtuous German Empire. It may 
suffice that our luggage shall be searched with an activity 
of ten thousand dynamite power, and that our tours shall 
be turned into penitential pilgrimages, by dint of constant 
scrutiny into the adequacy of our “ properly attested ” 
Passports. But we shall be admitted, we doubt not, even 
into the sacred land, to tread the red Westphalian soil, to 
shelter ourselves beneath the wings of the single-headed 
eagle of the Margraves of Brandenburg, and the double- 
beaded eagle of the old Roman Empire, whether borne by 
Austrian Kaiser or Russian Cxar. So far, we have no 
fear. As for the proposed League, whether it is likely to 
ettend beyond the limits of the States of the German 
Empire, is a matter which we may at present consider open 
t^cnnsiderable doubt. Whether it will be acceptable evmi. 
to the States of the Empire may also be doubted. It seemts 
to US Tather like a revival, in a slightly varied shape; ‘an 
Inter-State Extradition Convention, which has alt^ly 
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been trie^ Germany, and failed. And it may, perhapa, 
have this aspect in the eyes of those States. That it will 
first of all be brought before them is practically a necessity, 
for, notwithstanding the vote of the Reichstag, Germaaiy 
could hardly ask other countries to accede to a proposition 
of this kind unless it had previously been accepted by the 
States forming constituent portions of the German Empire. 
And several of them are, according to repute, kittle 
cattle’’ to deal with. It is probable, therefore, that some 
time will elapse before any formal invitation to join the 
League shall be addressed to Great Britain. As to the 
reply which might be made to such a proposition by the 
unknown Government of that future day, we, of course, 
attempt no forecast. In the meanwhile, it seems to us very 
evident that Extradition is one of the questions of the day 
in International Law, and that no labour will be lost which 
may be given to the study of the many delicate problems 
involved in it. If, as would appear, our criteria for Extra- 
dition are not clearly understood by foreign countries, let 
us by all means endeavour to make them clear. That there 
exist doubts under this head is evident. To take but one 
instance, there is a very recent article in the Rivista Penale 
(Vol. XIII., p. 587) for March-April, 1881, which contrasts 
th#; decisions in the De Tourville and Wilson cases. It is 
very likely that before anything further comes of the reso- 
lution in the German Parliament, the question so keenly 
and ably discussed at the Oxford meeting of the Institute 
of International Law will have been taken up again 
by the meeting of the same body at Turin in the 
coming autumn. On the discussion which took place 
at Oxford, and the key-note struck by Professor 
BlujntschlPs ‘‘Avis,” this Review has already passed some 
criticism {Law Magazine and Review, No. CCXXXVlfl,, 
November, 1880), and on those points it is, therefore, 
unnecessary here to say more than that they demand Ibe 
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very careful consideration which they are sure to receive at 
the hands of the Institute. But we may note, and not 
without satisfaction, that the elements of a good discussion 
are clearly in existence, and certain to be represented at 
Turin. For among the points taken up by Professor Brusa, 
in his interesting criticism of the Oxford meeting of the 
Institute in relation to this particular question of Extra- 
dition {Rivista Pemle, Vol. XIII., No. I.), is this crucial point 
of the definition of Nihilism, Socialism, and Communism, 
as extraditable offences. But Professor Brusa argues, 
Nihilism, pace Professor de Martens, however great and 
terrible an offence, is yet not universal in its character, nor 
does it need to become such in order to satisfy the aims of 
its authors. It is, and remains, a Russian evil — and there- 
fore, we may add, to be dealt with by Russia alone — and we 
are not called upon to erect it into an oecumenical crime 
against Society, and to assimilate Nihilists to pirates as 
hostes humani generis^ Whether it would be, possible to 
frame such a definition of a Nihilist as should satisfy a 
scientific body — a Senate of Jurists,*^ such as the 

Institute of International Law expressly professes to be — 
it is not necessary here to discuss, for, like Signor Brusa, 
we do not profess to be treating the question exhaustively, 
and we shall probably return to it in a future number. But 
we may remark that the difficulty would seem to be 
increased when Communists and Socialists are added to 
the list. For here fresh nationalities, and fresh national 
quarrels, come to the surface. But they are internal 
quarrels, we hold, not problems for the solution of Inter- 
national Law. How far it may be possible to define a 
Nihilist, a Communist, and a Socialist, to the satisfaction 
•of Russian, French, and German members of <!ie Institute 
respectively, we must leave to the Institute itself to dis- 
cover, should it undertake the task. Whether any such 
definitions, even if agreed upon, would avail to the salvatkm 
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of society, is a further question. We have heard before 
now of Saviours of Society and of Public Order. But it 
may be doubted whether the effect of their apostolic ze^l 
might not, as a rule, be* summed up in one sentence 
** Sditudimm facimi^ pacem appellanU" 


V.-~SELECT CASES, (i.) SCOTTISH. 

By Hugh Barclay, LL.D. 

Eiver— Erection in Alveo. 

A riparian proprietor having erected a cauld on his own side 
the medium filum for the purpose of improving his salmon 
fishings ; Held^ that the opposite proprietor was entitled to 
insist on its removal, and the alveus returned to its former con- 
dition, without proving damage caused to him by its erection. 
Per Lord Justice Clerk (Lord Moncreifi): “No proprietor of 
one side of a stream is entitled to alter the flow of the stream 
without the consent of the proprietor of the other side, or even 
of those below.” Per Lord Gifibrd : “ Even if such an opera- 
tion did the pursuer good instead of hurting him, I think he 
would be entitled to object. Here I think it does injure him ; 
at least, it will most benefit the defenders, and any such opera- 
tion before it can be looked upon favourably must at least induce 
equally to the benefit of both parties interested.” i8 Feb., 1879. 
Duh of Roxburgh v. Waldie's Trustees, 6 S.C., 663. 

Public Company-Curator Bonis. 

A curator bonis sold part of the stock of his ward, and sent 
the stock certificate to the company, with instructions* to pre- 
pare a transfer to the purchasers. The company entered the 
remainder of the stock in name of the curator without his know- 
ledge. The curator subsequently subscribed a dividend warrant 
as curator : Held, that as he had never authorised the stock to 
be transferr^ from his ward’s name to his own he was not, 
liable* as a partner. Per Lord President (Inglis): k curator 
bonh,(^, vrl[io sells a portion of his ward’s estate, does not neces- 
sarily become the proprietor of that estate in order to enable 
him to sell. He acts under authority of Court, and the Court 
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gives him authority bjecause the ward is incapable of giving it 
himself.’* The party who acts under authority does not make 
himself a partner of the bank, nor incur any personal liability 
in respect of it. He is acting for another, and having full 
authority he binds that other and not himself.” “ As to the 
entry in name of the curator ih the stock ledger, it appears to 
me that the company had no authority from the curator to 
make such entry. He did not require an entry of the kind to 
enable him as ci^rator honis to deal with the stock.” “If the 
fact that he is made curator honis does not make him a partner, 
the statement of the fact in the company’s record cannot make 
him a partner.” “ And, in like manner, when he receives a 
new certificate of the remainder of the stock, if there is an inac- 
curate description in that of what is actually contained in the 
register, I do not suppose that anybody can be bound by it 
when we go back to the fact that there is no such entry in the 
register as the certificate would lead one to suppose. In short, 
I do not think that a man can be made a partner of a bank 
by receiving a dividend on a false narrative, or by receiving a 
certificate of stock with an inaccurate description, the fact 
being that the orginal owner of this stock, the ward, is down to 
this day the only man upon the register in .respect of that 
stock. ” 2 1 Feb. , 1879. L Msays Curator v. City of Glasgow Bank^ 

6 S.C., 671. 

Public Company and Liability of Trustees. 

Trustees, under a marriage contract, five in number, invested 
part of the trust funds in a bank. Three of the trustees, as a 
quorum, subscribed the deed of transfer, and all the trustees 
were entered in the Statutory Register : Held, in liquidation, 
that the whole of the trustees were liable as contributories 
jointly and severally, and not merely pro rata, 21 Feb., 1879. 
Cunningham v. City of Glasgow Bank^ S.C., 679. 

Master and Servant--Reparation. 

Workmen were brought from England by manufacturers in 
Glasgow to supply their works on the occasion of a. lock-out. 
The Englishmen soon after their arrival left, in violation of thfeir 
engagement. The masters sued one of their former servants for 
having induced the foreign servants to leave by threats, 
promises, and payment of money ; Heldy that it was a sufficient 
ground of liability that the workmen were enticed or induced to . 

20 
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desert the service. Per Lord Ormidale : ** Every master has a 
legal right and interest in the services of the workmen whom he 
has under engagement in his employment, and every person 
who knowingly and designedly entices or induces such workmen 
to break their engagement and desert their employment to the 
injury of the master, commits a wrongful act, for which he is 
answerable in damages, it being always understood that the 
injury for which reparation is asked must be the natural and 
necessary consequences of the wrongful acts complained of, and 
not merely remotely connected with it.” But (Lord Justice 
Clerk dissenting), the Court held that the case was not proved, 
and the defendant was assoylzied. Many English cases 
were quoted. 22 Feb., 1879. Couper & Sons v. MacfarlanCt 
6 S.Ci, 683» 

Sale of Heritage— Reservation of Minerals. 

A villa with ground about one-third of an acre was sold by 
missives without reservations. By the title there was a reser- 
vation of minerals to the superior, but who could not work 
them without the feuar’s written consent. In an action to 
compel the purchaser to take the property : Held^ by a majority, 
that he was not bound to take the property, the seller not being 
able to convey the whole subject. Per Lord Ormidale : “ The 
defender in place of obtaining a title to the piece of ground a 
centro ad aslum, as he was entitled to expect and had a right to 
insist for, in the absence of any stipulation to the contrary, will 
only do so subject to a reservation in favour of the superiors of 
the whole coal, stone and other mines, and minerals within the 
bounds of the piece of ground.” Lord Justice Clerk concurred 
with Lord Ormidale. (Lord Gifford dissenting) : ** If this was 
a mineral estate a reservation of minerals would alter the whole 
character of the purchase, and might make the subject quite 
Useless for the only purpose for which it was purchased. In 
the present case, however, I think the reservations and con- 
ditions are just such as usually are found to be applied to small 
plots of building ground in the suburbs of a town.” Lord 
Young, the Ordinary, found the defender bound to accept the 
titlCf and his judgment was reversed. 22 Feb., 1879. WhyU v. 
LcCy 8 S.C., ^99* 

Oorrei Debendi— Trust. 

A. and B., two partners of a firm C. under contract of co- 
partnery, were bound to advance the capital,— the third partner 
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not being bound to supply any capital, purchased looo of the 
stock of the City of Glasgow Bank for behoof of their firm. In 
the list of contributors they were each placed as holders of 
£%ooo. A. and B. presented a petition to have each charged for 
£$00 as one-half belonged to each as individuals : Held^ that 
A. and B. were trustees for the firm and so jointly and severally 
liable for the whole ;^iooo. Per Lord President: “These 
gentlemen hold the stock as joint owners and in a fiduciary 
capacity, and the result of it is, on the one hand, that the 
survivor, as it is expressed, will be the sole owner of the shares 
when the first owner dies, and secondly, that upon the authority 
of the cases, they are liable jointly and severally on the obli- 
gations of partners in respect of the stock so registered.’* 
27 Feb., 1879. Gillespie and Paterson v. City of Glasgow Bank^ 
6 S.C., 7^4* 

Public Company— Begister of Members— Trustee in 
Sequestration. 

After the stoppage of a public company the trustee on the 
sequestrated estate of a shareholder, was entered on the register 
as trustee on the bankrupt estate, and after the stoppage of 
the company he was placed on the list of contributories as in his 
own right, because of some prior arrangements whereby he had 
agreed to make up a title and transfer to a third party : Held^ 
that he was not legally made a partner. Per Lord President : 
“ The petitioner, at the date of the stoppage of the bank, and 
when its hopejess insolvency was declared, was not on the 
register, and any attempt to put him on afterwards by the 
bank officials was, on their part, improper and illegal. What- 
ever he had undertaken with a third party, he had not so agreed 
either with the bank or with a seller or transferer of shares. He 
had, no doubt, agreed with a third party to do something which, 
if it had been carried out, would, it is said, have put his name 
on the register, but that was an agreement ill which neither 
the bank nor its creditors nor shareholders had any right 
or interest.” «8 Feb., 1879. Myles v. City of Glasgow BanK 
6 S.C., 718. 

Public Company-Trust. 

Petition to have name removed from list of contributors, on 
the ground that the petitioner at request of the manager agreed 
to accept two shares of stock for the baVik, as authorised by 
their contract, and that the manager afterwards agreed to have 

20 — 2 
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his name removed from the register : Held^ that the petitioner’s 
name being regularly entered on the register he was liable, as A 
shareholder, to calls, but reserving to him any claim of relief he 
might be able to establish against the bank or its shareholders 
after the debts had been paid. Per Lord President : “ The 
petitioner having consented as the representative of a latent 
trust to become a partner of this bank to the extent of these 
shares of bank stock, cannot possibly escape from his liability 
in a question with the creditors by alleging any trust or any 
arrangement with the bank or any of its officials. The parties 
for whom the stock is held are not the parties liable as partners 
in respect of that stock. The parties who are liable are those in 
whose name the stock stands, whatever recoursS they may have 
against the parties at whose instigation they have become 
partners, and for whose benefit they hold in trust.’* English 
cases were cited. 28 Feb., 1879. Hunter v. City of Glasgow Banh^ 
6 S.C., 728. 

Harbour Dues. 

The Clyde Commissioners, under an Act (1858), were 
authorised to levy dues on goods shipped or unshipped in the 
river or the harbour, or using any transit shed or warehouse.** 
Timber merchants were in use to float logs to ponds within the 
limits of the river to be there stored until sold. In 1877 the 
Clyde trustees for the first time claimed dues on these logs as 
falling within the schedule annexed to the Act : Held, by a 
majority of seven judges (three dissenting) that dues were not 
under the circumstances exigible, the more especially that the 
logs did not enter the deepened channel formed by the trustees 
or any works constructed by them, though the timber was 
within the limits of the “ river,'' Per Lord Justice Clerk: It 
is conceded that hitherto the Clyde trustees have not been in 
the habit of levying rates or dues on timber to which the 
conditions expressed in the prayer of the complaint apply, 
and therefore the question we have to consider is whether the 
state of possession in this respect is to be inverted or main- 
tained.” “ The quality of being shipped or unshipped is not an 
unnefcessary or accidental test of the liability of goods to pay 
harbour or river dues. On the contrary, it expresses and 
implies the consideration for which the power of rating goods is 
given, and on which the liability rests, namely, the use of the 
accommodation and structural work for the loading and 
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unloading of cargoes/’ Lord Deas, the Lord President, Lords 
Ormjdale and Mure concurred with the Lord Justice Clerk. 
Lord Gifford dissented ; “ If the suspenders use the river in the 
sense of < the statute they must pay the statutory dues, even 
although this may subject them to disadvantage as compared 
with other timber ponds situated in a different localit}^” 
Lord Shand concurred with Lord Gifford, and the decision of 
the Lord Ordinary (Adam), who had held that the dues were 
exigible, was reversed. 6 March, 1879. yohn Laird &• Son 
V. Trustees of Clyde Navigation^ 6 S.C., 756. 

Public Company— -Trustee. 

Two executors accepted the trust: part of the estate con- 
sisting of stock in a bank. Two of the three executors granted 
receipts for dividends. One of these two resigned office, but 
made no transfer of the shares, nor was intimation made to the 
bank. The dividends were afterwards paid on the receipt of 
the other trustee : Held\ in liquidation, that the executor, tho’ he 
had resigned office, was still liable as a contributory. Per Lord 
President : It appears to me that it is impossible to remove 
this gentleman’s name from the register. He was placed there 
by his own authority, and his name continued in the register 
down to the stoppage of the bank. It is not matter in the dis- 
cretion of the officials of the bank to remove a name from the 
register, nor are they entitled to do so unless they have distinct 
authority for doing it.”' 7 March, 1879. Tochetti v. City of 
Glasgow Banhy 6 S.C., 789. 

Public Company— Trusts 

Two of three trustees purchased shares in a bank, and took 
the transfers in the name of the three, but unknown by the 
third. The two signed the transfer as a quorum. The third 
subscribed a minute approving of the purchase, and also as one 
of the quorum subscribed a mandate to the bank to pay the 
dividends on the stock : Held^ that the third trustee was not 
entitled to have his name removed from the register. Per Lord 
President : “ The minute is an acknowledgment that the trustees, 
including himself, and with the approval of the beneficiary, 
directed the money to be invested in the purchase of the stock.” 

It is an adoption immediately after the execution of the 
transfer of that which the quorum of the trustees had done by 
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signing the transfer/’ Many English decisions were quoted* 
aa Marchi 1879. Roberts v. City of Glasgow Banh^ 6 S.Cm 805. ■ 

PttbUo Company— Parole Evidenoe to Contradiot Writixiic. 

A trustee was assumed into a trust-holding stock in a bank* 
He subscribed a mandate to pay dividends : Held (Lord Deas 
dissenting): That it was competent by parole to prove that he 

was ignorant that the stock stood in his name, and on such 
proof he was entitled to have his name removed from the 
register.” Per Lord President: “The mandate is quite insuf- 
ficient as evidence standing alone, and in contradiction to the 
other evidence in the case, to make out that the petitioner con- 
sented to act as a trustee originally, or afterwards acquiesced 
in his being a trustee, and intended by the subscription to the 
document to do a trust act in connection with that estate.” 
Per Lord Deas : “If the petitioner had read the mandate, or 
heard it read, he would have known that it was a document 
addressed to and intended to be acted on by third parties, and 
if he did not read or hear it read, he must take the consequences 
of not having done so.” 12 March, 1879. Gillespie v. City of 
Glasgow Banht 6 S.C., 813. 

Public Company— Married Woman’s Property Act, 
1877, (40 & 41 Viet., c. 29. 

Held, (i.) where a transfer of stock in a bank is accepted by 
two persons in liferent and fee, both are held to be partners and 
liable as contributories in liquidation. (2.) Where a woman at 
the date of her marriage held stock, the husband, under the Act, 
was entitled to have his name removed from the register, but 
was bound to surrender any property he had acquired through his 
wife. Per Lord President : “ Both persons are registered — 
they have both become partners for their respective presently 
existing rights of liferent and fee, and have undertaken in 
these characters all the liabilities of partners.” “ The obligation 
was contracted by the lady becoming a partner of the company. 
No doubt the obligation was not prestable except when the 
bank^or its creditors required it to be performed, but it was 
contracted at that date unquestionably, and if I am right in; 
holding that ‘ antenuptial debts, means debts contracted before 
marriage, then 1 think this debt was contracted before marriage ; 
namely, at the date when this lady became a partner of the; 
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hatikj and it appears to me that Ihe husband is entitled to be 
relieved of the obligation for this debt of his wife, upon stir* 
rendering any sum of money or other valuable consideration 
which he obtained upon the occasion of the marriage. 
14 March, 1879. Whhaft & Dalzul v. City of Glasgow Baf^^ 
6 S.C., 823. 

Public Company. 

The name of a last surviving trustee was retained on the register 
for six years after his death : Held, that though the company was 
aw’are of his death, and his executors were not aware of his 
being a trustee or holding the stock as trustee, yet his estate 
was liable as his name was on the register at the date of the 
stoppage of the bank, and that his executors must be placed on 
the second part of the list of contributories as representing him. 
Per Lord President : “ It is quite impossible for us to order 
this gentleman’s name to be taken off the register. It was 
properly put there and it has. never been taken off by any 
competent proceedings.” 14 March, 1879. Loze/’s Executors v. 
City of Glasgow Bank, 6 S.C., 831. 


(2.) CANADIAN: EXTRADITION. 

In connection with a subject of considerable importance with 
regard both to International and Inter-Colonial relations, and 
to the relations of the Mother Country with her colonies, we 
think it well to lay before our readers two very recent Extradi- 
tion cases, reported in the March numbers of our valued con- 
temporaries, the Canada Law Journal and the Canadian Law 
Tims respectively. 

Supreme Court of Canada, Ontario. — Q.B., Vacation 
Court, March ii, 1881. The Queen y, McHolme, 

Arrest in Canada, on Telegram from England, for Larceny: 

Extradition. ' 

The prisoner was arrested and detained on a telegram /rom 
the Chief Constable at Liverpool, saying that a warrant charging 
prisoner with conspiracy to defraud his creditors, and with epm- 
mitting larceny, was out against him, and that he had absconded 
.to Canada. The prisoner was brought before the police magie- 
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irate at Toronto, who remanded him under a warrant* but the 
proceedings were removed into the Queen’s Bench by artiorarU 
and a writ of habeas corpus was also granted. The detective who 
Arrested McHolme swore that he believed a warrant for his 
arrest had been issued in England, but the warrant of arrest 
itself was not produced, nor, of course, was it endorsed by a 
superior Court Judge here in Canada], as required by the 
Imperial Act, 6 & 7 Viet., cap. 34: Held [per Cameron, J.) that 
under these circumstances the prisoner must be discharged, as, 
under the Imperial Act, persons charged with committing 
treason or felony in Great Britain and Ireland could not be 
arrested in the colonies (or vice versa) until the warrant of arrest, 
issued in the country where the offence was committed, was 
■ produced and endorsed by a Judge or other officer in the 
country where the prisoner is arrested. 

The learned Judge said, however, that, under the Extradition 
Act, offenders from other foreign countries p.^., we presume, 
countries other than the Mother Country and her colonies] 
could be arrested on information and warrant issued here [i,e,, 
in Canada] , without any warrant from the foreign State ; and 
that there might be a way under the law of this country [i»e,, 
Canada] for protecting the arrest, but he had no right to assume 
that a warrant had been issued in England until the warrant 
itself was produced and endorsed. — Canada Law Journal^ vol. 
xvii., No. 6, March 15th, 1881. 

Supreme Court of Canada, Ontario — Common Pleas, 
March ii, 1881. — Regina v. Brown, 

Extradition — Foreign Indictment - Sufficiency — Statutes 

in Force. 

Held, that the 40 Viet., cap. 25 (D.)relating to the extradition 
of fugitive criminals is npt in force, but that the law and practice 
is to be found in the Ashburton Treaty, Art. X., and the Statutes, 
31 Viet., cap. 94 (D.), 33 Viet., cap. 25 (D.), and the Imperial 
Act, 33 & 34 Viet., cap. 52. 

On an application for the extradition to the United States of 
a person charged with murder therein : Held (Osier, J., 
dissenting), that, under the above Acts, a certified copy of an 
indictment for murder found by the Grand Jury of the said 
foreign country, to wit, Erie County, State of New York, was 
sufficient evidence of such a charge to warrant the extradition. 
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Per Wilson, C. J., and Osier, J. : The other evidence set out in 
the case, documentary and viva voce^ was insufficient. 

Per Galt, J. : Though in doubt as to the sufficiency of the 
indictment by itself, it was Still sufficient when taken in connec- 
tion with the other evidence . — Canadian Law Times, vol. i, No. 6 
— Occasional Notes— March, 1881. 

Both the above cases seem well calculated to illustrate the 
difficulties which frequently surround extradition cases, the care 
with which the circumstances of each demand are investigated, 
and the general reluctance in the judicial mind to refuse extra- 
dition if it can fairly be said that adequate cause has been shown. 
In the Queen v. McHolme, the Court was evidently anxious but 
unable to find some modus vivendi ; in Reg. v. Brown, from the 
remarks of members of the Court, the case would appear to have 
been only just sufficiently made out to admit of the extradition. 
Some such difficulties are probably inherent in this class of 
cases, and not to be removed by the most elaborate of treaties. 
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(©Htwarg d 

(England, Scotland, and Ireland.) 

Amhurst, Hon. Francis Tyssen-, of the Inner Temple, Bar-^ 
rister-at-Law, and Member of the Legislative Assembly of 
Queensland, aged 38. Called 1867. Second son of the late 
W. G. Tyssen-Amhurst, Esq., of Didlington Hall, and brother 
of Mr. Tyssen-Amherst, M.P. (who resumed the ancient spelling 
Amherst, by R. L., 1877). Mr. Francis Tyssen-Amhurst, who 
was educated at Christ Church, Oxford, B.A. 1865, died on 
board the P. & O. steamer Bokhara, on his way home from 
Queensland, yan, 3. 

Avory, Henry, Esq., Clerk of Arraigns at the Central Criminal 
Court, aged 55. Admitted a Solicitor, 1857. Appointed Clerk 
of Indictments on the Home Circuit, 1845 ; Deputy Clerk of 
Assize on the same Circuit, 1858; and Clerk of Arraigns, 
Central Criminal Court, i860, in succession to the late Mr. 
Straight. April 5. 

Barton, Richard, of Caldy Manor, Birkenhead, Cheshire, and 
of the Inner Temple, Esq., Barrister-at-Law, aged 59. M.A. 
St. Peter’s Coll., Camb. Called 1849. J.P. for Cheshire, and 
High Sheriff, 1875. 17. 

Bateson, William Gandy, Esq., Solicitor, Liverpool, aged 64. 
Admitted 1840. Mar, 12. 

Beaconsfield, Right Hon. Benjamin, Earl of, K.G., D.C.L., 
LL.D., late First Lord of the Treasury, and formerly a Fellow 
of the Honourable Society of Lincoln’s Inn, aged 75. Lord 
Beaconsfield, who was eldest son of Isaac D’Israeli, the Author 
of “ Curiosities of Literature,” himself very early entered upon 
the active pursuit of literature. He also devoted no incon* 
siderable portion of his early life to the study of the law in both 
branches of the profession, having originally entered into 
articles with a solicitor, and served about three years. He 
subsequently joined the Inns of Court, and kept nine terms at 
Lincoln’s Inn, but ultimately abandoned the idea of being 
called to the Bar. He first sought a seat in Parliament, but 
unsuccessfully, in 1831. In 1837 he was returned for Maidstone 
and for Shrewsbury in 1841, In 1847 he commenced his politi- 
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cal connection with Buckinghamshire, which lasted imtil his 
elevation to the Upper House. Chancellor of the Exchequer 
in Lord Derby’s Administration, he became Premier on his 
resignation in 1868, in which year his wife was created 
Viscountess Beaconsfield. A second time Premier, 1874-80, in 
1876 Mr. Disraeli was created Earl of Beaconsfield, his wife 
having died in 1872. From 1871 to 1877 he was Lord Rector 
of the University of Glasgow. In 1862 he was made an Hon- 
orary D.C.L. of Oxford. April 19. 

Beattie, George, Esq., Solicitor, aged 35. Admitted 1868, 
Feb. 12. 

Beor, Henry Rogers, of Brisbane, Queensland, and of the 
Middle Temple, Esq., Barrister-at-Law, Q.C. (Queensland), and 
late Attorney-General for Queensland. B.A. St. John’s Coll., 
Gamb., 1868. Called 1870. 

Breese, Edward, Esq., Solicitor and Clerk of the Peace for 
Merionethshire, aged 45. Admitted 1857. Mar. 10. 

Burke, James St. George, of the Auberies, Essex, and of the 
Middle Temple, Esq., Q.C., and a Bencher, aged 76. Called 
1846. Head of the branch of the Burke Family, to which Mr, 
Serjeant Burke belonged. Feb. 25. 

Burke, Peter, Esq , Serjeant-at-Law, aged 66. Called by the 
Hon. Society of the Inner Temple in 1839. Q.C, of Co. 
Palatine of Lancaster, 1858, Received the degree" of the coif 
in 1859. Mr. Serjeant Burke, who was an accomplished 
classical scholar, and a good archaeologist, was elder brother of 
Sir Bernard Burke, LL.D., C.B., Ulster King of Arms, and was 
himself a well-known authority on Peerage Law, having been 
engaged in several of the most remarkable modern cases, such 
as Shrewsbury, Inchiquin, Dunboyne, Fermoy, &c. He was 
the author of works on Copyright and on Criminal Law, 
as well as of a “ Life of Edmund Burke,” the “ Romance of 
the Forum,’-' &c. He received his early education at the 
College, Caen, and in later years became Director of the 
Society of Antiquaries of Normandy, for 1866-7. He inherited 
his grandfather’s estate of Elm Hall, Co. Tipperary, in 1864. 
Mar. 26. 

CoBBETT, James Paul, of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 77, Third and last surviving sqn of the celebrated 
Williana Cobbett, M.P. for Oldham. Called 1831. Mar. 11, 

Cobh AH, Nathaniel, Esq., Solicitor, Clerk to the Magistrates, 
Ware, Herts. Admitted 1829. Feb. 6. 
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CoRRiE, William, of the Inner Temple, Esq., Barrister-at- 
Law, agfed 74. Formerly a Solicitor. Called 1836. One of the 
Metropolitan Police Court Magistrates, 185 1 ; and Remembraiicer 
of the City of London, 1864-78. Mar, 24. 

Cotton, Edward, of Christ Church, Oxford, and of Lincoln’s 
Inn, Esq., aged 25. B.A. 1878. Eldest son of Lord Justice 
Cotton. Feb. 18. 

Craddock, Charles Richard, Esq., Solicitor, aged 79. Ad- 
mitted 1832. 

Farrell, Thomas, of the King’s Inns, Esq., Barrister-at-Law, 
Chief Clerk of the Court of Bankruptcy in Ireland, aged 51. 
Called 1861. Feb. 20. 

Floud, Thomas, Esq., Solicitor, Exeter, aged 66. Admitted 
1835. Feb. 23. 

Forsyth, William Edwardes Henniker, of Calcutta, and of 
the Inner Temple, Esq., Barrister-at-Law, aged 35. Eldest son 
of William Forsyth, Esq., Q.C., LL.D., late M.P., for Maryle- 
bone. M.A. Trin. Coll., Camb. Called 1869. Feb. 23. 

Fryer, Henry, Esq., Solicitor, aged 46. Admitted 1856. 
yan. 24. 

Galton, Theodore Howard, of Hadzor House, Droitwich, 
and of the Inner Temple, Esq., Barrister-at-Law, aged 60. 
M.A., Trin. Coll., Camb. Called 1847. J.P. and D.L. for 
Worcestershire, and formerly Captain Worcestershire Yeomanry 
Cavalry. Feb. 28. 

Graham, John Murray-, of Murrayshall and Bertha Park, 
Advocate at the Scottish Bar, aged 72. Called 1831. Mr. 
Murray- Graham was heir male of the Grahams of Balgowan, 
and therefore also of Lord Lynedoch, but was not, as has been 
stated in several of our contemporaries, a descendant of the 
hero of Barossa, who died without issue. In 1857 Mr. Murray- 
Graham succeeded his cousin Robert Graham of Redgorton, 
the immediate successor of Lord Lynedoch, in the estate of 
Bertha Park, under the trusts of Lord Lynedoch’s settlements, 
whereupon he assumed the name of Graham after that of 
Murray, which had been taken on the marriage of his ancestor 
Patrick, younger brother of the ancestors of Lord Lynedoch 
and Robert Graham of Redgorton, with the heiress of 
Murrayshall. Mr. Murray-Graham was educated at the 
University of Edinburgh, M.A. 1828, and was J.P. and D.L. 
for Perthshire. He was author of several works of historical 
interest. Jan. 18. 
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Hand, Lewis, Esq., Solicitor, aged 61. Admitted 1857. 
Mar. ij. 

Heriot, Frederick Lewis Maitland-, of Ramornie, Advocate 
at the Scottish Bar, aged 62. Called 1839. Educated at the 
University of Edinburgh, was for some years Advocate- Depute, 
and in 1862 was appointed Sheriff of Forfarshire. J.P. and 
D.L. for Fifeshire, and J.P. for Edinburgh. Mar. 7. 

Heron, Denis Caulfield, Esq., Q.C. (Ireland), and Third 
Queen’s Serjeant, aged 55. Called to the Irish Bar, 1848. 
Bencherofthe King’s Inns, 1872. Educated at Trin. Coll., Dublin, 
B.A., 1845; LL.D., 1857. J.P. for Cos. Armagh and Down; 
was Law Adviser of the Irish Government at the time of the 
Fenian disturbances, and received the appointment of Third 
Serjeant from the present Administration, on whose behalf he 
was engaged during the late State trials ; was M.P. (Liberal) 
for Tipperary, 1870-74; and was one of the first Professors 
(Jurisprudence) in Queen’s College, Galway. April 15, 

Hodgkinson, George, Esq., formerly a Solicitor, Newark, aged 
62. Admitted 1839. J.P. for Co. Nottingham, and the borough 
of Newark. M.P. (Liberal) for Newark, 1859-74. Feh. 15. 

Hodgkinson, George Wagstaffe, Esq., Solicitor, Rotherham, 
aged 38. Admitted 1865. Mar. 24. 

Holroyd, Edward, of Gray’s Inn, Esq., Barrister-at-Law, 
aged 86. Called 1 826. Third son of the late Mr. J ustice Holroyd. 
Practised for some time as a Special Pleader under the Bar. 
Appointed 1827, by Lord Lyndhurst, a Commissioner of Bank- 
ruptcy, and in 1831, by Lord Brougham, a Commissioner of the 
new Court of Bankruptcy. Was Senior Commissioner at the 
abolition of the Court, 1869. Jan, 29. 

Howard, Robert Moreton, of Broughton Hall, Wrexham, 
and of the Inner Temple, Esq., Barrister-at-Law, aged 25. 
Called 1878. B.A. Trin, Coll., Camb., 1877. Jan. 29. 

Jackson, the Hon. Sir Henry Mather, Bart., of Llantilio 
Court, Abergavenny, and of Lincoln’s Inn, one of the Justices 
of the Queen’s Bench Division, Her Majesty’s High Court of 
Justice, aged 49. Eldest son of the late Sir William Jackson, 
first Bart., of the Manor House, Birkenhead, Cheshire, formerly 
M.P. for Newcastle-under-Lyme. Educated at Harrow, under 
Dr. Vaughan, and at Trin. Coll., Oxford, where he graduated in 
1853, taking a second-class in Classics. Called to the Bar by 
the Hon. Society of Lincoln’s Inn in 1855, he commenced practice 
as an equity draftsman and conveyancer, and soon acquired a 
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reputation as a company lawyer. Q.C., 1873 » Bencher of his 
Inn, 1875. M.P. (Lib.) for Birkenhead, 1865 ; for Coventry, 1867; 
but was defeated at the general election in 1868* Returned 
again for Coventry in 1874 *» continued to represent that borough 
until his promotion to the Bench. His illness consequent upon 
the too great strain of combined Parliamentary and legal work, 
and premature death before he could enter upon the duties of 
the judicial office which had been the object of his laudable 
ambition,, have caused wide-spread sympathy in the Profession. 
The deceased Judge, who was a J.P. and D.L. for Monmouth- 
shire, succeeded his father in the baronetcy in 1876.* May, 31. 

Lamb, Joseph John Talbot, of Lincoln’s Inn, Esq., Barrister- 
at-Law, aged 23. Called 1880. B.A., London, 1878. April 16. 

Leach, Thomas, of Seaford Lodge, Ryde, and of the Middle 
Temple, Esq., Barrister-at-Law, aged 68. Called 1840. Mar, 23. 

Lydekker, Gerard Wolfe, of the Lodge, Harpenden, Herts, 
and of the Inner Temple, Esq., Barrister-at-Law, aged 69. 
Called 1841. M.A., Trin. Coll., Camb., ist class. Classical 

Tripos, 1833, formerly Examiner, I.T. ; J.P. for Cos. Herts 
and Bedford, Deputy-Chairman Herts Quarter Sessions. 
Feb. 12. 

MacDonnell, Sir Richard Graves, K.C.M.G., C.B., formerly 
Chief Justice of Gambia, aged 66. Called by the King’s Inns, 
1838, and by Lincoln’s Inn, 1840. Sir Richard, who was eldest 
surviving son of the Rev. Richard MacDonnell, D.D., Provost 
of Trin. Coll., Dublin, was educated at Trin. Coll., Dublin. 
Bj\., 1835; M.A., 1838; LL.D. (Honorary) 1871. Chief Justice 
of Gambia from 1843 till 1847, when he was appointed Governor 
of the Colony ; Governor of St. Lucia and of St. Vincent, 
1852-55; South Australia, 1855-63; Nova Scotia, 1864-5; 
Hong-Kong, 1865-72; C.B., 1852 ; Kt. Bachelor, 1855; K.C.M.G. 
in 1871, Feh. 5. 

^ Marsh, Matthew Henry, of Ramridge, Hants, and of the 
Inner Temple, Esq., Barrister-at-Law, aged — . Called 1836. 
Educated at Westminster and Ch. Ch., Oxford. M.A. J.P. for 
Hants and Wilts ; D.L. for Wilts ; M.JP. (Liberal) fpr Salisbury, 
1857-68. Formerly a member of the Legislative Council of 
Nev^ South Wales. Jm. 26. 

Morice, David Simpson, Esq., Solicitor, aged 63. Admitted 
1843. April 2. 

Neill, Robert, Esq., Member of the Faculty of Procurators. 
Admitted 1843. Mar. j8. 
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Norto! 4, John Ralph Norton, Esq., late Solicitor, Monmouth, 
aged 87. Admitted 1817. April 18. 

O’Brien, Donat John Hoste, of Aston and Butler’s Green, 
Herts, and of the Inner Temple, Esq., Barrister-at-Law, aged 
54. Educated at Eton and St.John's Coll,, Camb. B.A. 1848, 
Called 1852. J.P. for Hertfordshire. April 16. 

Packwood, William, Esq., Solicitor, aged 35. Admitted 1867. 
Town Clerk, Hove. Jan. 13. 

Pagan, George H., Esq., a Solicitor, Sheriff Clerk of Fife- 
shire, aged 50. Admitted 1848. April ii. 

Pope, Henry Montagu Randall, of Lincoln’s Inn, Esq., 
Barrister-at-Law, aged 31. Mr. Pope died at sea, on his way 
out to Australia, ym, 

Powell, Caleb, of Clonshavoy, Co. Limerick, and of the 
King’s Inns, Esq., Barrister-at-Law, aged 87. Educated at 
Trin. Coll., Dublin. Called to the Irish Bar, 1817, M.P. (Lib.) 
for County Limerick, 1841-47. J.P, for Co. Limerick, and High 
Sheriff, 1858. Feh, 28. 

Pullen, John, Esq., Solicitor, aged 82. Admitted 1820, 
April I, 

Robertson, Sir Daniel Brooke, K.C.M.G., C.B.,of Lincoln’s 
Inn, Barrister-at-Law, aged 71. Called 1840. From 1842 to 
1879 sin active and distinguished member of the Consular 
Service in China. Mar, 27. 

Rodgers, Charles, Esq., Solicitor, Sleaford, Lincolnshire, 
aged 73. Admitted 1840. April 5. 

Rooke, Richard Ludlam, Esq., Solicitor, Leeds, Admitted 
1845. Mar. 20. 

Ross, Robert, Esq., Solicitor, Glasgow, aged 52. Admitted 
i8 . Mar. 5. 

Shiress, William, S.S.C. (Scot.), aged 77. Admitted 1828. 
Dean of the Society of Procurators and Solicitors for Forfarshire, 
sincie 1865. yan. 21. 

Smith, William John Bernhard, of Eaton Place, and of 
the Middle Temple, Esq., Barrister-at-Law, aged 62. ^Educated 
at Oriel Coll., Oxford. Called 1842. A well-known archaeologist 
and antiquary. Feb. 27. 

Smollett, Alexander, of Cameron House, Bonhill, Duihbar- 
tonshire. Esq., Advocate at the Scottish Bar, aged 79, Eldest 
son of the late Rear-Admiral John Rouet Smollett, of Bonhill, 
and a lineal descendant of the celebrated Tobias Snlolle^ft. 
Educated at the University of Edinburgh, Called to the Scbt- 
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tish 1825. M.P. (Cons.) for Dumbartonshire, jSai -59. 

J.P. for Dumbartonshire and Convener of that county from 
4847^ Feb. 2$, 

Snody, Andrew, S.S.C. (Scot.), aged 85. At the time of his 
death, the oldest Member of the Society. Admitted 1823. 
Maf. 18, 

Somerset, Granville Robert Henry, of the Inner Temple, 
Esq., Q.C. and a Bencher, Recorder of Gloucester, aged 57. 
Called 1851. Son of the late Right Hon. Lord Granville 
Charles Henry Somerset, M.P., and cousin to the Duke of 
Beaufort. Educated at Westminster School, and at Ch. Ch., 
Oxom B.A. 1845, and afterwards Fellow of All Souls and 
D.C.L. Called 1851; J.P. and D.L. for Monmouthshire, and 
Deputy-Chairman of Quarter Sessions. Mar, 23. 

Thompson, Richard Newcomb, Esq., Solicitor, Stamford, 
aged 77. Admitted 1825. Mar,^ 21, 

Turner, Henry John, Esq., Solicitor, aged 73. Admitted 
1829. Aprils, 

Walker, Frederick, Esq., Solicitor, Southsea, aged 40. 
Admitted 1866. Feb, 

Walker, William, of Wilsick Hall, Doncaster, and of 
Lincoln’s Inn, Esq., Barrister-at-Law, aged 73. M.A. Trin. 
Coll., Camb. Called 1834. D.L. for the West Riding 

of Yorkshire. April 21. 

Webber, John Huish, Esq., Solicitor, aged 83. Admitted 
1824. Jan, 27. 

West, Henry, of the King’s Inns, Esq., Q.C., late County 
Court Judge, and Chairman of Quarter Sessions, County 
Wexford, aged 73. Called 1833. B.A. Trin. Coll., Dub., 
1831. April 21. 

WiLLCocK, John William, Esq., Q.C., of the Inner Temple, 
aged 80. Called 1825. April 5. 

JWiLLS, Theophilus Samuel, Esq., Solicitor, aged 35. "Ad- 
mitted 1878. Educated at Marlborough, and Clare Coll., Camb.; 
B.A. 1867. Feb. 2. 

WiNTERBOTHAM^ John Brend, Esq., Solicitor, Cheltenham, 
aged 75. Uncle of the late Henry S. Page Winterbotham, of 
Lincoln’s Inn, Esq.y Barrister-at-Law, M.P. for Stroud, and 
Under-Secretary of State for the Home Department in the last 
Liberal Government. Admitted 1827. Feb, 27. 

Woodroffe, William, of the King’s Inns, Esq., Barrister-at- 
Law, aged 64. Called 1838. Ajpril 2. 



LEGAL oaiTOARY OF THE QUARTEE. 29$ 

Wright, Jarties, Esq./ formerly Registrar of the County 
Court, MiddleseJc, and subsequently of the Bloomsbury County 
Court, aged 83. Jan. 26. 

• Yorke, Joseph Augustus, of the luner Temple, Esq., Bar- 
rister- at Law, aged 49. Called 1854. Only son of late Hon, 
and Very Rev. Grantham Yorke, D.D., Dean of Worcester, 
and nephew of the 4th Earl of Hardwicke. Practised for some 
time as a Special Pleader, and was subsequently appointed 
Stipendiary Magistrate for South Shields. Feb, 14. 



The Peace which has happily taken the place of War in the 
Transvaal has been made very much on the lines suggested in 
our pages, but with one or two rather important differences. 
That a resident Diplomatic Agent should be accredited to the 
capital of the South African Republic is exactly in accordance 
with the view propounded by us. What we insisted upon, in 
fact, was that he ought to be distinctly a Diplomatic Agent, 
not simply a Consul. The gallant and learned member of the 
English Bar who was in command on the British side, and 
charged with powers to negotiate terms of peace, has, however, 
departed from the simplicity of our programme in at least two 
points, and therein, we fear, may unintentionally have been 
laying the seeds of future disturbance. These two points are 
(i) the title of the Diplomatic Agent, who, it is understood, 
is to be called ** Resident (2) the introduction of the epithet 
“ Suzerainty ” to define the relation of Great Britain to the 
South African Republic. 

On these two points, it appears to us that Sir Evelyn Wood 
‘was ill-advised, or advised himself less well than we could have 
wished. “ Resident ” is not the ordinary term for a Diplomatic 
representative, except in so far as it may be taken as an abbre- 
viation for “ Minister Resident.” "What it does bring forcibly 
to mind is a rather different functionary — the Indian “ political ” 
— a class of officers frequently, if not geneially, of distinguished 
ability, no doubt, but certainly not strikingly remarkable, as a 
class, for that abstinence from all interference in the internal 
affairs of the State to which they are accredited, which is so 
severely and necessarily exacted from the Ambassaiior, the 
Envoy Extraordinary, the Minister Resident, or the Charge 
d’ Affaires. We shall be very glad if events prove that the 
ordinary Indian “Resident” is not reproduced in South 
Africa. But we think the choice of the title unfortunate. 

As to the other title proposed to be added to the already 
somewhat numerous designations of the Defender of the Faith, 
and Empress of India, viz., that of “ Suzerain ” of the South 
African Republic, we think it an equally unfortunate choice. 
It has greatly exercised the minds of leader-writers, but then 
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th^ must have something to write about, so that is in itself a 
small matter. Our gravamen against the epithet is rather this : 
that it does not of itself express what it appears intended to 
connote ; that the class of States to which it was applied in 
Europe has practically ceased to exist, after a considerable ex* 
perience of the difficulties to which their anomalous position 
gave rise ; that the Feudal Law, from which the term is derived, 
is dead beyond the possibility of resuscitation, and even were it 
not sOt the term is inaccurately used if meant to express, as 
appears to be the case, that the foreign relations of the South 
African Republic are to be carried on through Great Britain. 
There is yet another objection, and curiously enough it 
is also an Indian one that occurs to us. We are strongly 
reminded by this term “ Suzerainty ’* of the Indian doctrine 
of the “ Paramount Power ’* — a vague and mysterious 
Something which stands in the background of our relations 
with the Native Feudatory Princes of India. Not a 
thing much talked of, or glibly brought forward in Cash- 
mere or Nepaul, but rather associated with handsome silken 
banners and orders in Durbar, presented, amid much tom-tom 
and blare of trumpet, and display of semi-Orientalised Western 
pageantry. In the Middle Ages, and in the Mediaeval Law, 
the term Suzerain implied a personal relation ; it had certainly 
nothing to do with the question of autonomy, and as certainly 
it did not connote that the Suzerain was the medium through 
which the foreign relations of the vassal were carried on. But 
this seems to be accounted the leading idea of the term in South 
Africa, and in the nineteenth century. 

Not long ago, we had a Semi- Sovereign State under our pro- 
tection — the Republic of the Seven Ionian Islands, in which 
our present Premier exercised the office of Lord High Com- 
missioner, by appointment of the British Crown. There are 
several reasons, it seems to us, why this precedent might well 
have been followed in South Africa. The capital reason is that 
both the States in question followed the Republican form of 
Government. The next reason is that the use of such a 
terminology as that the South African Republic was placed 
under the Protectorate of Great Britain, would have followed 
precedent, and at the same time have avoided the particular 
difficulties which we have pointed out as inherent in the use of 
the terms “ Suzerain ” and “Suzerainty.’* These terms are 
not, indeed, as a former distinguished occupant of the Woolsa^ 

21 — 2 
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(Eirl Cairns) appears to have supposed, invented for the none^^; 
but they are none the less, in our view, unfortunate. It is 
Surely not too late to substitute what would appear to be 
Unobjectionable terms, having a precedent both iti British 
practice, and in International Law. Whether the position of a 
Semi-Sovereign State is one which it is desirable to create, at a 
day when the class, never large, is almost extinct, is a different 
question. The Bey of Tunis is, eo nomine, under the Suzerainty 
of the Sublime Porte. It remains to be seen what that 
Suzerainty is worth to him. The Republic of Andorra has for 
its Co-Sovereigns,” the Bishop of Urgel and the French 
Republic. There are believed to be difficulties attending upon 
the relations of this ancient State with its two powerful 
neighbours. There remain, besides these, the Principality of 
Monaco, and the Republic of San Marino, both like Andorra, 
very ancient members of the European Commonwealth. It is 
hard to believe that any other destiny awaits them all than the 

destiny which has befallen the Republic of Cracow. 

❖ 

Considerable doubt having been expressed regarding the 
nature and extent of the legal training which the late Earl of 
Beaconsfield Imd gone through in early life, it may not be unin- 
teresting to place on record the actual facts forming part of that 
remarkable career of one whose loss, though at a ripe old age, 
all classes unite in regretting. 

Setting out with the idea of becoming an “ Attorney of the Court 
of King’s Bench, and a Solicitor in the Court of Chancery,” 
Benjamin D’Israeli, son of Isaac D’Israeli, Esq., of Bloomsbury 
Square, was indentured apprentice on the loth November, 1821, 
for five years, to William Stevens, Solicitor, of Frederick Place, 
Old Jewry (of Swain, Stevens and Co.), as is mentioned by 
a correspondent of our contemporary, the Law Tims. Three 
years after this, his aspirations would seem to have turned 
towards a different career, and on the i8th November, 1824, 
** Benjamin Disraeli, of Bloomsbury Square, in the County of 
Middlesex, aged 20 years [his real age was somewhat less, the 
Synagogue records proving his birth on 21st December, 1804] , 
elde^ son of Isaac Disraeli of the same place, Esq.,” was 
admitted a student of Lincoln’s Inn, his sureties being his 
father, and his uncle, Nathaniel Basevi, Esq. 

The new member kept nine terms, and according to the 
practice of the day, performed exercises. He remained a 
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member for seven years, but in 1831, on his own petition, 
aikging ill-l^alth incapacitating him from following the pro- 
fession of the Law, his name was removed from the Books. It 
will be apparent, from what we have stated, that the younger 
Diraeli’s legal training was by no means inconsiderable. It is not 
a littla^curious that Lord Beaconsfield’s great political rival, and 
successor in the Premiership, should himself have gone through 
a very similar training, with the exception of the portion in the 
office of a Solicitor. 

Fourteen months after Benjamin Disraeli had ceased to be a 
Fellow of Lincoln’s Inn, on the 25th January, 1833, William 
Ewart Gladstone, having just completed his brilliant career at 
Oxford, at the age of 23 years, was admitted to the same learned 
Society. Mr. Gladstone, after keeping eleven terms, between ' 
1833 and 1837, and when he had been a member for six years 
and three months, likewise petitioned to have his name removed, 
but on the ground of his “ having given up his intention of 
being called to the Bar.” It may not be uninteresting to state 
that Mr. Gladstone, as might be expected, was no mere diner 
in Hall, He performed no less than six exercises, all between 
the igth April and 31st May, 1837. We now print, by the 
ready courtesy of the Treasurer and the steward of Lincoln’s 
Inn, the official extracts from the Liher Niger of the Society, as 

pieces justificativesy' which have not hitherto seen the light. 

“ Benjamin Disraeli, of Bloomsbury Square, in the County of 
Middlesex, aged 20 years, eldest son of Isaac Disraeli, of the 
same place, Esquire. 

“Admitted L.I. i8th November, 1824. 

“ Sureties in Admission Bond : Isaac Disraeli and Nathaniel Basevi, 
Esquires. 

“ Dined in Hall in the following Terms : — Michaelmas, 1824; Hilary, 
1825 » Easter, Trinity, and Michaelmas, 1827; Hilary, Easter, Trinity, 
and Michaelmas, 1828. 

“ Performed Exercises: May 23rd and May 26th, 1827. 

“At a Council held the 25th November, 1831. Upon the Petition 01 
Benjamin Disraeli, a Fellow of this Society, praying that his name 
may be taken off the books, his health not permitting him to follow the 
profession of Law : It is Ordered accordingly.” 

“William Ewart Gladstone, of Christ "Church, Oxford, B.A., aged 
23 years, fourth son of John Gladstone, Esquire, of Fasque,*in the 
County of Kincardine. 

“Admitted L.I. 25 January, 1833. 

Surety in Admission Bond; Christopher Edward Puller, Esquire. 
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»< Dined in Hall in the following Terms : — Hilary, Easter, and Trinity, 
1S33 ; Easter and Trinity, 1834; Easter and Trinity, 1835 ; Easter and 
Trinity, 1836 ; Easter and Trinity, 1837. 

“ Performed Exercises : igth April, 1837; 27th April, 1837; 28th Aprils 
1S37; 29th, 30th, and 31st May, 1837. 

“ At a Council held 15th April, 1839. Upon the Petition of William 
E wAftT Gladstone, a Fellow of this Society, pra5dng that his name may 
be taken off the books, having given up his intention of being called to 
the Bar : It is Ordered accordingly.” 

❖ J|: 

The Indian Government, still acted upon, it would appear, 
by the impulse of activity communicated by Macaulay, and 
freshened by Sir James Stephen, sends us a conspicuous monu- 
ment of its legislative zeal in the shape of a large volume, being 
the Report of the Indian Law Commission, 1879, embracing Bills 
dealing with the following subjects, several of which are of 
far-reaching import Negotiable Instruments, Transfer of 
Property, Alluvion, Master and Servants, Easements, and 
Trusts. The Commissioners (Hon. Whitley Stokes, C.S.I., 
member of the Council of the Viceroy; Hon. Charles Turner, 
C.I.E., then Puisne Judge, High Court, N.W.P., now Sir Charles, 
and Chief Justice of Madras ; and Hon. Raymond West, M.A., a 
Puisne Judge of the High Court, Bombay), appear to have been 
fully alive alike to the importance of codification, and to its 
special difficulties in a country such as India. “ In its larger 
sense,” therefore, as they remark, of a general assemblage of 
all the laws of a community no attempt has as yet been made 
in this country [i.e,, India] to satisfy the conception of a code.” 
And in this widest sense of the word, they are probably right in 
thinking that ** the time for its realisation has not arrived.” Still 
they distinctly state their conviction that the ‘‘ ultimate design 
of forming into a general code,” the distinct Acts dealing with 
the several branches of the law, ought never to be lost sight 
of.” The truth is that only those who know something of the 
diversities of Indian Races, Laws and Religions, can have the 
faintest idea of the special difficulties attending upon codifica- 
tion in India. And the very action of European society and 
modes of thought upon native Indian society and modes of 
thought, is, as the Commissioners justly remark, not one of the 
least of these difficulties. 

We should like to know something of the line taken up on 
their return home, by those Indian students who oome dvc^ to 
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this cotintfy to obtain the of barrister-at-law. We fear 
that they do not necessarily imbibe much of the scientific juri- 
dical spirit during their attendance at the Inns of Court, while 
much of what they have to learn must be to them perplexing 
knowledge which they can scarcely know how to dispose of 
when acquired. This applies most particularly to Real Property 
Law. A Hindoo or Mohammedan coming straight from a 
Presidency College or University to sit at the feet of Mr. Joshua 
Williams, Q.C., must feel somewhat as though in a dream, the 
true interpretation whereof he sees no means of discerning. 
It is a pity, we think, that the home authorities do not devise 
some special courses for Indian students, which should give 
them the chance of laying in a store of Legal Principles upon 
which they might draw in after life, and which might enable 
them to become practical helpers in the work of Indian 
Codification. 

An Australian Inter-Colonial Conference has^ lately had 
under its consideration the desirableness of constituting a Court 
of Appeal in and for the Australian Colonies. This proposal is 
subjected to a somewhat severe criticism by the Australian and 
New Zealand Gazette, Two points are specially raised: i, the 
competence of the Conference, and 2, the value of the Court, 
if established. These are points upon which more information 
than is at present before us would be desirable, it is obvious, 
of course, that a Court of Appeal which had not adequate 
power would be quite as useless as a Court which had not con- 
fidence. The AustvalianWaand New Zealand Gazette doubts 
whether the Appeal to the proposed Court can be deemed final. 
It is permissible to doubt whether constitutionally it could be 
final, in the present relation of the colonies to the mother 
country. But the question is an interesting one to have had 
mooted, and however it may be decided, is one which, as the 
Gazette justly observes, can scarcely be unimportant in the 
great work of Australasian progress. We shall hope to hear 
more of it, and shall be glad if Dr. Hearn, the learned author 
of the “ Aryan Household,” applies himself to the pros and cons 
of an Australian Court of Appeal. 


Since our attention was first drawn to this subject we have 
received copies of the Australian Law Times (Melbourne, G. 
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Maxwell) for February 19th, and March 5th, in wKich occur 
soine remarks of interest on points not already noticed by 
We observe that the Sydney Conference, on the 19th of January, 
passed a resolution that it was “ desirable that there should be 
complete reciprocity between the several Australian Colonies and 
New Zealand as to the admission of Members to the Bar in sudi 
colonies.'* To this, however, our Melbourne contemporary 
demurs, that whereas in 'Victoria, New South Wales, and 
Queensland, the legal profession is divided as in England, in 
the other Colonies which took part in the Conference this 
division does not exist. Therefore while sympathizing with the 
aim of the resolution, our contemporary considers that its adop- 
tion would be unfair to those Eastern Colonies which have 
retained the usage of the Mother Country. Instead of the 
conference proposal, the Australian Law Times would establish 
reciprocity between the two branches in Victoria, New South 
Wales and Queensland, and “promulgate such arrangements 
as might be found equitable for the admission of practitioners 
from the other colonies.” This last suggestion reads somewhat 
vaguely, but we shall probably find it more fully worked out in 
a future number. The question is far from being devoid of 
interest at home, whether in its bearing on the relations of 
the two branches in this country, or on the prospects of those 
Members of the English Bar who from time to time leave home 
for Colonial practice. 

❖ 

The Bill on Copyright which wa||, introduced by Lord John 
Manners, Viscount Sandon, and Sir John Holker, then 
Attorney-General, has been placed in the hands of Mr. G. W. 
Hastings, M.P., and is shortly to be brought into the House. 
If the state of piiblic business admits, it may have been intro- 
duced before these pages see the light. The Bill has under- 
gone some serious modifications under its new auspices. It 
now bears the names of Viscount Sandon, Mr. Hanbury Tracy, 
and Sir Gabriel Goldney, besides that of Mr. Hastings. The 
noble Viscount, whose name was on the original Bill, must 
have been converted on at least one very important point, viz., 
the duration of Copyright, if he goes heartily with the new Bill. 
To the proposed substitution of a fixed period from (compul- 
sory) registration for the author's life and thirty years of the 
original Bill, we ourselves are not converted. The arguments 
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dh both sides have befen already discussed in this Review^ espe- 
cially in connection with the Report of the Royal Commission 
{Law Magazim and Review^ No. CCXXXVIII., November, 1879). 
We are aware that the Dutch Chambers have a Bill under 
consideration, which takes the same line as that of Mr. 
Hastings’s Bill, but we cannot think for a moment that the mass 
of European Legislatures have knowinglj" adopted an unpractical 
system in protecting the author for his life and a fixed period 
after his death. If the date of the author’s death can be ascer- 
tained in France, in Spain, in Russia, in Germany, in Belgium, 
and in Portugal, it can surely be ascertained also in England. 
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A Treatise on Private International Law^ with principal reference 
to its practice in England, by John Westlake, Q*C., Hon. 
LL.D., Edinburgh, late Fellow of Trinity College, Cambridge. 
(W. Maxwell & Son. 1880.) 

A Treatise on the Conflict of Laws, hy Friedrich Carl von Savigny* 
Translated, with Notes and Appendix, by William Guthrie, 
Advocate. Edinburgh: T. & T. Clark; London: Stevens & 
Sons. (2nd edition, revised.) 1880. 

International Law, by William Edward Hall, M.A., Barrister- 
at-Law. (Oxford. Clarendon Press. 1880.) 

Commentaire sur Us Elements du Droit International, de Henri 
Wheaton, par William Beach Lawrence. Tome IV. (Leipzig : 
Brockhaus ; London : Triibner. 1880.) 

The Law of Extradition, by A. J. Spears, D.D, (Boston : 
Little, Brown & Co. 1880.) 

Tratado de Derecho Internacional, for Aukncio Alcorta. (Buenos 
Ayres : M. Biedma. 1878.) 

Tratado de Derecho Intemacional Publico, por Pascual F iore, vertido 
en Castellano por Garcia de Moreno. Tomo I. (Madrid : 
Gongora y Cia. 1880,) 

The list of works, both of doctrine and practice, which we 
place at the head of this notice, we place there, not because 
we can possibly hope to deal with more than two or three of the 
number in our present issue, but because we think it well to 
show the attention which International Law is more and more 
attracting to itself in all parts of the civilised world. The 
majority of the list contains the names of writers already well 
known, and acknowledged masters of their subject. Not the least 
distinguished of the authors now before us, are writers who have 
contributed to our own pages. Portions of the historical matter 
embodied by Mr. Westlake in his present volume, which takes 
the place of his standard work, first published in 1856, appeared 
in the Law Magazine and Review ; and Mr. Guthrie, condensed 
from Rudcrft’s Memoir, a notice for this Review of the life and 
works of Von Savigny. Mr. Beach Lawrence, whose loss we 
have had to regret since this notice was in type, was also an 
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old contributor and a constant friend to this Review, to which 
he had lately sent the last volume of his latest published work. 

Mr. W. E. Hall, though he had as yet published little, 
had already shown himself an original thinker in the domain 
of the Law of Nations, when in 1874 he brought out 
his essay on the Rights and Duties of Neutrals^ reprinted in the 
rdative portion of his present Treatise. 

Mr. Westlake’s name has so long been closely identified with 
the subject of his present volume, that it would have been 
matter for surprise had he longer delayed its issue. Intended 
to be “in lieu of a second edition of the work published in 
1858,” it is substantially a new book. We should have been 
glad if the learned author had seen fit to write more of a 
Treatise, such as would have come with so much authority 
from his pen, rather than draw up, as he has practically done, 
a Digest of ‘English Case-law on questions which come within 
the field of Private International Law. For there is much in 
the present aspect of that branch of the modem Jus inter 
Gentes, which is in a fluid condition, and on which the opinion of 
t^rudentes, so to speak, might with advantage be given. It is 
indeed hardly possible to look abroad, whether beyond the 
Atlantic, or only beyond the Channel, and not recognise the 
truth of the observation made some years ago by M. Charles 
Brocher, of Geneva, in the late Revue de Legislation Ancimne et 
Modeme (Fains, 1875, p. 557, seq,), to the effect that in this our 
day. Private International Law is certainly passing through one 
of the most important phases of its development. Many 
causes conspire to produce this transition period, and its close 
does not seem to us by any means near. One of these causes, 
we ourselves cannot doubt, is the conflict between rival systems 
of Law, and the shock which — ^whatever may ultimately prove 
the prevalent doctrine — Von Savigny’s system has suffered at 
the hands of the new and subversive School of Ihering. The 
opposition between the two is deeper, we are persuaded, and 
the blow to the hitherto unquestioned supremacy of Savigny is 
severer, than Mr. Guthrie seems to realise. It means, perhaps, 
nothing less than reconstruction of the entire edifice, a truly 
serious task, which were enough to tax generations of jurists. 
The division itself of International Law into Public and PriTOte, 
though on the surface convenient, and following as nearly as 
possible the analogy of the Roman Jus Publicum and 
Privaim, is yet, it seems to us, often difficult to draw, and not 
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unfrequeptly, when drawn, purely artificial. It depends a good 
4eal upon the point of view from which a particular question is 
approached, whether it be one of Public or Private Law. 
lilany cases of private interest might yet truly have it said of 
them ** Ad statum Reipuhlica spectant.** Take, eg.y the U.S, 
^^Trade Mark cases** (U.S. Reports, loo). They were, in them- 
selves, cases of private interest, but they were not decided 
without involving very grave questions of Public Law, in- 
cluding the powers of the President under the Constitution of 
the United States, and the consequent validity or invalidity of 
Treaties between the Federal Government and Foreign Powers. 
We think, therefore, that text-writers who make Private 
International Law their principal subject, should, nevertheless, 
always bear in mind this unavoidably close connection between 
the two branches. Mr. Westlake has given to his new work 
the character of a Digest of the Law on questions of Private 
International Law decided in the English Courts, rather than 
that of a Treatise on the Principles of that branch of Law. He 
has, as a rule, adhered to brevity so closely that his text could 
not possibly have been more compressed without ceasing to be 
intelligible. We should often have been better satiisfied had 
the text been fuller, and we could have dispensed ^with the 
names of the Judges, which are appended to their decisions, an 
innovation that does not entirely command our sympathy. But 
whether Mr. Westlake is collecting judicial decisions, or com- 
menting upon them, and speaking his own mind, he is sure to be 
listened to with interest on all questions connected with the 
Conflict of Laws. 

Mr. Guthrie’s book is of value alike from the eminence of the 
profound Jurist, Savigny, whose teaching he sets before us, 
and from the interesting commentary which he appends 
throughout by way of notes. By this means the book is brought 
down to the present day, and the principles of Savigny can be 
studied in their agreement with or divergence from modern 
judgments or dicta. In the same way reference is made through- 
out both to the more recent editions of Continental writers 
cited by Savigny, and -to English, Scottish and American cases, 
pr text-books illustrating the subject. Thus we meet with 
Le Sueur v. Le Sueur, Sottcmmyof v. De Burros, Simmin v. 
and other well-known modern instances,’* and we are referred 
to appropriate passages in the works of Lord Fraser, who now 
so fitly adorns the Bench of the Court of Session, Mr. Weatiake,^ 
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Mr. Dicey, Mr. Foote, &c. Sometimes we should hiive been 
glad if Mr. Guthrie had given us a little insight into his own 
attitude towards his great master’s teaching. For instance, it 
would seem at pp. 95-6, that there must have been some differ- 
*ence between Savigny’s view of the constitution of Caracalla*, 
extending Roman citizenship throughout the limits of the Roman 
world, and the view taken by Sir Henry Sumner Maine. Savigny 
certainly seems to make rather light of the edict, while Sir 
Henry unquestionably attributes to it a great and far-reaching 
influence. Is this divergence apparent rather than real, and 
does it arise from the special point of view from whibh each 
writer was regarding this constitution ? Or does it indicate a 
real divergence, into the causes and importance of which it 
would be interesting to make a closer investigation ? Perhaps, 
in a future edition, Mr. Guthrie will turn his attention to some 
of the at least apparent antinomies of these and other masters 
of modern Juridical Thought. 

Mr. W. E. Hall is a new candidate for public favour as a 
text-writer on International Law, though already known by 
several pieces de civconstance which showed him to be working out 
for himSeif solutions of questions of importance in international 
relations. Mr. Hall has read widely and thought deeply on 
these questions, and the result is before us in a volume which 
ought to be read and considered by all who take an intelligent 
and scientific interest in the Law of Nations. It is not the 
least of Mr. Hall’s merits that he criticises freely both doctrines 
and their upholders. We do not by any means always agree 
with his criticisms, but they give a freshness and a point to his 
book which entitle it still more to our attention. Sometimes 
Mr. Hall introduces a new, or, at leasts unfamiliar terminology. 
Thus, where most writers speak of ‘‘territorial waters,” he 
speaks of “ marginal seas.” There are objections to the former 
epithet not shared by the latter, which purely states a fact. 
But bearing in mind the questions connected with this particular 
epithet, we think the form introduced by Sir Travers Twiss in 
our own pages, “ jurisdictional waters,” is better than either. 
And in his criticism of the various doctrines on this point, Mr. 
Hail does not note the employment of this phrase by Sir 
Travers, subsequent as it is to the latest edition of his Law of 
Nation^. We may remark, obiter ^ that we fail to apprehend the 
exact meaning of Mr. Hall when he says in his critical note, 
p. 126, that the rights of sovereignty or jurisdiction belonghig 
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to a are, in all cases (except piracy), “ indissolubly connec- 
ted wi|h the possession of international property/’ The general 
stand-point of Mr. Hall may best be judged by his opening state* 
men^ that he regards the rules of International Law ** simply as 
a reflection of the moral development and the external life of the 
particular nations which are governed by them.” In bis 
Appendices there will be found an interesting summary of the 
author’s view of the Formation of the Conception of Inter- 
national Law, and also a useful frecis of the enactments of the 
chief States which have legislated on the still complicated 
question of Nationality, besides other documents of practical 
utility for reference. 


We shall hope to continue in our next issue the consideration 
of some of the many important topics covered by the works 
named at the head of this review. 


Principles of the Criminal Law. By Seymour F. Harris, B.C.L., 
M.A. Second Edition. Revised by the Author and F. P. 
Tomlinson, M.A., of the Inner Tehiple, Barrister-at-Law. 
Stevens and Haynes. i88i. 

Mn Seymour Harris, already well-known for his several useful 
institutional treatises, has seized an opportune moment for the 
issue of a revised edition of his Crimiml Law. The new legis- 
lation in regard to Summary Jurisdiction occupies a separate 
Book of the present edition, in which various minor alterations 
have also been made, tending to the greater convenience of the 
student. The annotations embrace terse statements of law or 
opinion from the works of Sir James Stephen, and of the 
distinguished American Criminalist, Mr. Bishop. But we do 
not observe that Dr. Wharton, a leading text- writer on this 
subject in the United States, has been consulted as we should 
have expected. The Table of Offences and Punishmente has 
been already remarked upon both by ourselves and by foreign 
critics as a feature adding to the value cff the book. Such a 
Tabl^e, if extended by Mr. Seymour Harris to the relative 
punishments of Continental States, would be an interesting 
study in comparative legislation in a future edition. Perhaps,: 
by that time, the Criminal Code Bill may have become law. lit 
sleeps just now, but it must awake ere long. 
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The La^ 0/ Railway Cmpames* By J. H. BAtFoua BiiM?WNE, 
of the Middle Temple, Esq., Barrister-at-Law, Registrar to the 
Railway Commissioners ; and H. S* Theobald, of th#^I:nner 
Temple, Esq., Barrister-at-Law, Fellow of Wadham GoHege* 
Oxford. Stevens & Sons. i88r. 

There are two ways of compiling such a work as that which 
Messrs. Browne and Theobald have] given to the public — ^the 
chronological and the topical. That the system of grouping the 
Acts according to their subject-matter is the right one we think 
few will be found to deny. The authors themselves admit the 
disadvantages of the chronological method, but while abstain* 
ing from pointing out any virtues which may attach to it, have 
yet thought it “ best, on the whole,” to adopt it. This regret- 
able decision has had the effect, in our opinion, of materially 
detracting from the usefulness of the book. Until, however, 
a work of equal merit with this one, but arranged on the better 
system, shall have appeared, there can be no doubt that the 
book under review offers to the practitioner an almost indis- 
pensable aid in all cases of Railway Law and its kindred topics. 
No less than 75 Acts, from the Carriers Act (i William IV., 
c. 68) down to the Employers Liability Act, passed on the 
7th September, 1880, are set forth in chronological order. 
Between the sections are intercalated notes— often lengthy, 
though concisely worded — setting forth the effect of all the 
decided cases to November, 1880. The labour of compilation 
and digestion must in this part have been very considerable, 
and so far as we have been able to test it, appears to have been 
conscientiously and accurately performed. In addition to the 
Acts and Notes of Cases, the volume also contains much useful 
ancillary information, such as a list of the documents required 
to be sent to the Board of Trade previously to the opening of a 
railway ; the Orders under the Railway Companies Act, 1867 ; 
the General Orders made by the Railway Commissioners under 
the Act of 1873 ; Orders in Cojuncil under the Explosives 
Act, 1875, ^ they affect Railway Companies, and the 

b5re-laws under that Act approved by the Board of Trade, 
In an appcindix are the material portions of the Standing 
Orders of the House of Commons 1878-9, and the bye-laws 
approved by the Board of Trade for regulating the conveyance 
of passengers upon railways. The index, for which Mr. Mph- 
tague Lush is responsible, is full and well executed ; and facility^ 
of reference is aided by a complete marginal analysis* 
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is dtle to the publishers and printers for the manner in which 
their Share in the work has been executed; and we note with 
approbation that the edges are cut^ sl practice which, as respects 
books for business men at least, we trust will seon become 
universal. The loss of time involved in cutting open with a 
paper-knife the pages of a bulky treatise ought never to be 
inflicted by publishers upon their customers. 


J Digest of the Law of Partnership, By Frederick Pollock, 
M.A., Hon. LL.D., Edinburgh, of Lincoln’s Inn, Esq., 
Barrister-at-Law. (Second Edition, with Appendix and the 
Partnership Bill, 1880, as amended in Committee.) Stevens and 
Sons. 1880. 

In this very seasonable re-issue of his able and scholarly 
work, Mr. Pollock (whose merits, we are glad to see, have won 
him fresh Academic honours) has re-modelled some of his text* 
and has added a very practical Commentary in the shape of 
the Partnership Bill, 1880, originally drafted by himself. Mr. 
Pollock’s employment of Sir James Stephen’s system of 
expounding the law in short propositions, divested as far as 
possible of technicalities, and supported by illustrations from 
decided cases, is too well known by this time to need more than 
incidental mention. His present subject is one which specially 
needed the care he has given it, and the revised edition of his 
Digest will, besides being very acceptable to all who are in any 
way concerned in the vast net- work of interests covered by the 
word Partnership, also, we hope, hasten the progress of legisla- 
tion. It seems to us, as far as we can judge, that the proposals 
of the Bill of 1880 with regard to the registration of Limited 
Partnerships (clause 79, p. 148), which, as we understand, did 
not meet with the approbation of the Board of Trade* bear a 
considerable resemblance to two similar proposals which have 
engaged the attention of several successive Ministries in Italy* 


Coote's Law of Mortgage, Fourth edition. By W. Wyllvs 
Maukbson, Esq., of the Inner Temple, one of Her Majes^’fi 
Counsel. Stevens & Sons. 1880. 

Coote’s Law of Mortgage, which, despite its somewhat 
excessive verbosity, obtained a considerabk reputation; ha’i^ 
during the thirty years now pUst since the isaue of its third 



REVIEWS* 


sm 

edition, fallen very much behindhand in its exposition of cujiirerit 
law. Not only did it suffer from the ordinary defects of an old 
edition— the absence of all reference to the more recent cases— 
but the branch of the law of which it treats had also been sub- 
jected to statutory emendations and reforms of a most extensive 
character. Changes in the law relating to Judgments, Regis- 
tration, Bills of Sale, Bankrupts and Married Women, have all 
been carried out within that period, and it has also witnessed 
the Acts with which the names of Locke- King, Lord St* 
Leonard’s and Lord Cran worth, are especially associated ; as 
well as the considerable modification in the law as to the 
Administration of Assets which has taken place. The task, 
therefore, which Mr. Mackeson found before him, was not so 
much that of an editor as of an author, and he has produced 
a book which, while nominally a new edition of. **Coote” is 
practically a new work from the pen of Mr. Mackeson. ,The 
author, as we shall prefer to call him, has evidently not been 
sparing of labour or care in carrying out his design. The old 
arrangement of the chapters has been retained, but the varied 
and extensive subject-matter has received a more logical treat- 
ment than formerly. We still think that greater com- 
pression would have been possible and desirable ; but there 
can be no doubt that the work is most comprehensive in its 
scope and exhaustive in its treatment, and that it affords to the 
practitioner a mine of valuable and trustworthy information 
conveniently arranged and clearly expressed. The short sum- 
maries of the results of cases and statutes interspersed at the 
end of many of the chapters constitute a valuable feature of the 
work. The table of cases alone covers 89 pages closely printed 
in double columns. The contents and index are very full and 
satisfactory. 


Foreign Judgments, Part 11 . The effect of an English Judgment 
Abroad. By Francis Taylor Piggott, M.A., LL.M., of the 
Middle Temple, Esq., Barrister-at-Law. Stevens & Sons. 1881. 

We are glad to be able to draw the attention of our readers to 
Mr. Piggott’s continuation of his important book, of which we 
noticed the first instalment in the Law Magazine and Review for 
November, 1879. Having devoted a substantive article to the 
question-r-L^a/ Magazine and Review for August, 1879, well ^ 
one by Mr. Pigott Wmself in our number for November, 1880, 
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we need say but little here in proof of the value which we attach 
to the thorough discussion of this widely interesting siub|^t, 
Mr. Piggott, in his present volume, brings together a mass: of 
details which it would be difficult to find elsewhere in our legal 
literature stated in so concise and accurate a form. From the 
United Kingdom the author soon passes to its Colonies, atid 
here we see he has duly noted the progress of international 
legislation, tending to the simplification, if not unification, of 
practice, pending the arrival of the day to which he looks for- 
ward, when “ one Imperial Statute shall bind together all the 
many Courts acknowledging the appellate supremacy of Ihe 
Privy Council and the House of Lords.” The discussion of 
Colonial Law leads to the citation of some interesting and, as it 
seems to us, rather remarkable judicial decisions. Thus, in 
Evantunlv. Evantunl (L.R. 6 P.C. i), it was held that the Roman 
Law in force in the province of Lower Canada was that of the 
Theodosian Code, which, therefore, with the law of the 
Antonines, “ ought to prevail over that of Justinian in countries 
governed by the Code of Paris ” (^/., Syme$\. Ctmlluv^ L.R. 5 App. 
Ca. 138). But what is this “ Code of Paris ? ” Is it not the 
** Droit Coutumier,” as embodied in the decisions of the Parlia- 
ment of Paris ? Is it then really a Code at all ? And did the 
Privy Council mean to assert that Justinian’s reform of the law 
was never accepted in the western division of the Empire, or, at 
the least, that Gaul was always an exception to the general rule ? 
Yet the school of Angers taught that law in the tenth centuty, 
UsU M. Caillemer. We should have been glad if Mr. Piggott 
had annotated these judgments, and given us his opinion upon 
them. As a matter of philology, we may remark that we do 
not understand why he writes “ CoutCine,” unless it be a following 
of Privy Council orthography, and not of that of the French 
language. Nor do we see on what grounds he translates 
“ Faroe ” as “ Horse Isle.” The etymology and meaning of 
this name were both discussed, as far back as 1862, in Notes and 
Queries^ Third Series, II., 23, (s, v, Faeroe: Fairfield,) where will 
1^ found an extract from a letter of Professor Stephens, of 
Copenhagen, which certainly appears clearly to establish that 
** F^roe ” means “ Sheep Islands” and so we had always ourselves 
understood it. These points, however, lie somewhat outside the 
direct province of Mr. Piggott’s book, and do not interfere with 
its general value as a work of reference of great and increasing 
utility. 
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^Siatuie Law: the Principles which Govern the Construction md 
'^^erationof Statutes, By Edward Wilberforce, of the Inner 
'l^emple, Barrister-at-Law. Stevens & Sons* 1881. 

What is “ Statute Law ? ’* The answer may seem easy ; but, 
•ih fact, it is not so. We are accustomed to oppose lex scriptaj pr 
^atute Law, to lex non-scripta^ or Common Law, regarding the 
former as written and certain, the latter as so far uncertain, in 
that it resides solely in gremio judicum. Yet Lord Bacon, long 
ago, pointed out that “more doubts rise upon our Statutes, 
which are a text law, than upon the Common Law, which is no 
text law.” This uncertainty of Statute Law is due to various 
causes : — to the imperfection of all language, the special defects 
of the language and style of the Statutes themselves — defects 
which have now been considerably abated within the last few 
years, but which are still not wholly removed — but, above all, to 
the action of the Legislature itself, by which the best-drafted 
Bill is often so mutilated by hasty and ill-considered amendments 
as to render it incoilsistent alike with itself and with the law 
which it professedly leaves untouched. Statute Law has, there- 
fore, to be evolved from the statutes themselves by the Judges ; 
and the Judge-made rules on the construction of statutes form 
consequently an important element in the formation of “ Statute 
Law.” In accordance with this view, Mr. Wilberforce proposes 
to define it, as we think accurately, as “ the will of the nation, 
expressed by the Legislature, expounded by Courts of Justice.” 

Notwithstanding the time-honoured work of the late Sir 
Fortunatus Dwarris and the more recent treatise of Sir Peter 
Benson Maxwell on the Construction of Statute Law, which might • 
seem to have fully occupied the field, we think there was room 
for a book such as this which Mr. Wilberforce has written. 
The idea of writing it was suggested to the author, he tells us, 
by the difficulty which he experienced in the course of practice, 
when some years agd he had occasion to search for cases bearing 
upon the subject. His object has been not merely to accumu- 
late cases decided upon the words of particular statutes, but to 
“arrange in a logical order the leading principles by which 
Statute Law is governed, and to illustrate them, as far as 
possible, by a consistent chain of authorities.” The work is. 
divided into seven chapters, treating respectively of r. Statutes 
and Statute Law. 2. The Authority of Statutes, 3. The Gon- 
^ruction of Statutes. 4. Their Operation, 5. The Various 
Kinds of Statutes. 6. The Several parts of a Statute ; and 7. 

22 — 2 
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The Repeal of Statutes. The subject matter of* each cb?pti^ is 
methodically and clearly treated, and the author's statements # 
the law are lucid and terse. The ipsissima verba of decided cases 
are frequently incorporated in the text, and every assertion is 
supported by authority. We can recommend the book to the^ 
practitioner as a convenient and trustworthy guide. 


Steer's Parish Law. Fourth Edition. By Walter Henry 
Macnamara, of the Inner Temple, Esq., Barrister-at-Law. 
Stevens and Sons. 1881. 

The Parish is an ancient English unit, historically speaking, 
alike in Civil and Ecclesiastical Law, Like many other words 
famous in history, it has gone through not a few vicissitudes. 
At times it has to be read as the equivalent of the modern 
Diocese ; at times it has to be read in a sense wholly foreign to its 
ecclesiastical origin. A book on Parish Law might take up this 
‘‘ little republic ” at its cradle, and trace it down the stream of 
English civil and ecclesiastical history. Such was not the plan 
adopted by Mr. Steer, nor has the present editor attempted so 
fundamental a change. A new edition was imperatively called 
for by the legislation of late years. It may be questioned 
whether a more entire re-casting would not have been the 
wiser course. As it is, much of the preliminary titles of the 
various sections consists of a conservative repetition of ex- 
ploded antiquarian and philological, or rather pre-philological 
crotchets — quaint, no doubt, but scarcely useful. This is the 
more to be regretted as the work is a valuable one, and the 
subject remains important under whatever alterations of law 
and procedure. The chapter on Marriage might well be re- 
moulded. A book of so wide and varied a bearing upon the 
concerns of everyday life will, we feel sure, repay the editor for 
making it Macnamara’s Parish Law, based upon Steer. 


Bankruptcy Law and Practice. By H. Wyatt Hart, 6f the 
Inner Temple, Esq., Barrister-at-Law. Waterlow Bros., and. 
Layton. 1880. 

Otv the eve of the introduction of a Bill which must materially 
alter existing legislation on the subject, it might seem wasted 
labour to produce a work on Bankruptcy Law. But the 
difficulties which have hitherto obstructed the passage of 
such a measure, and the fact that any new law must incorporate 
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a considerable portion of the old, combine to give a raison f &ro 
tb Mr. WyM Hart’s book. It is not a treatise, or a text-book 
on the subject, but for the most part an annotated edition of 
the Act of 1869 (32 & 33 Viet., c. 71 ;) and is suited rather to 
the practitioner than the student. The framework, roughly 
speaking, consists of two parts ; the first includes the Act of 
1869, with its sections noted and interpreted by judicial de- 
cisions ; the general rules made in pursuance of the Act ; and 
a schedule of forms ; the second, an appendix, embraces certain 
statutes and rules dealing with cognate subjects, such as the 
Act for the abolition of imprisonment for debt (32 & 33 Viet., 
c. 62), &c., besides a useful list of those County Courts which 
have and those which have not Bankruptcy jurisdiction. This 
is a good arrangement in accordance with the scope of the 
work, for while the principal statute is discussed by itself, a 
ready and easy reference is provided to such matters as are of 
almost equal importance, and are daily discussed in courts 
having bankruptcy jurisdiction. Whether or not Mr. Wyatt 
Hart has chosen the best method for his exposition of the law is 
a different question. However that may be, he has shown an 
intimate knowledge of the case-law of his subject, and has 
honestly and with considerable success faced the difficulties 
occasioned by the obscure wording of some of the sections, and 
the conflicting interpretations put upon them. The more 
important sections, such as secs. 6, 15, 23, 31, 40, 125 and 126, are 
carefully noted and discussed ; and his illustrative propositions 
are generally accurate. A systematic ordering of the cases 
under each particular head, and some underlying principle 
deducible from each set of similar decisions would have 
rendered this work still more useful ; but the former require- 
ment is, in a great measure, met by a very ample and accurate 
index. Care and industry are conspicuous throughout this 
book, to which members of both branches of the profession may 
safely have recourse, as furnishing in a clear and concise form all 
leading and recent expositions of this complicated subject. We 
think that the publishers would have done better had they pro- 
duced the book in a more pleasing form as to shape and style 
of binding; it is too long to be handy; in the portions eon- 
taining the forms there are several almost blank pages, which 
if properly utilised, would have prevented an unnecessary 
increase of size. This defect might easily be remedied in a 
future edition. 
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The Act, i8^, and tkij^idsms Thereon. By 

TsiVLOKi of Lincoln’s Inn,. B^q*, Barri$ter-At-Law. 

Edition. W. Maxwell and Son. s88o. 

The {publication of a second edition of Mr. Pitt-Tayfor’s 
nse&l and Oomprehensive manual of The Bmkr^iey Aef, 1869, 
seems to argue a general want of confidence in the probability 
of the fulfirment of the promise, year by year repeated, of fresh 
legislation, in amelioration of the acknowledged evils of the 
existing system. Mr, Pitt-Taylor sees and acknowledges these 
evils, but it was no part of his present work to offer suggestions 
lor their remedy. Now, however, that the President of the 
Board of Trade has taken action, and marked out secs. 
125 and 126 of the Act of 1869 as among the principal blots to 
be hit, it would be a good moment for suggestions from so 
practical a hand as that of Mr. Pitt-Taylor. 


The justices* Note^Book. By W. Knox Wigram, of Lincoln’s 
Inn, Barrister-at-Law, J.P. for Middlesex. Second Edition. 
Stevens and Sons. 1881. 

The favourable reception generally accorded to this useful 
compedium of the law administered by the “ Great Unpaid ** 
has speedily led to a demand for a Second Edition. The Author 
has carefully revised and corrected the present issue down to 
December, 1880, and has supplemented the facility of reference 
previously afforded in the alphabetical arrangement, by the 
addition of a comprehensive Index. The features which have 
rendered this book more especially attractive to laymen, whose 
requirements Mr. Wigram had specially in view, are fully 
maintained, and will doubtless render it permanently popular. 


Transachons of the Social Science Association. Manchester Meeting, 
1879. Edinburgh Meeting, 1880. Longmans. 1880 and i88i. 

Exceptional circumstances delayed the issue of the Manchester 
volume. Its Edinburgh successor is now also before the public, 
and we desire to call attention to both, as containing much 
directly connected and illustrative matter. With the addresses 
of Sir Travers Twiss and the Lord Advocate, our readers are 
already familiar. Copyright, Trade-marks, Bankruptcy, 
Marriage Laws, and other questions of the day in Law and 
Diplomacy have their share in both volumes, under some one or 
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for (Jiseus^io^. The E^mllliirgh Vcdi^^ 
suggestive Papor on “ Bomio^ or Polities Stlaonl^ and 
some very good pap^ers and Discussions bn Prison Ref^m and 
Police Reform* and rile* of piadharged Prisotes. I^ir 

Walters Crofton .rigidly alhided .^ the interest >21^ 
Italian Government takes kindled questions. We 

should have been glad if he had brought out the importance 0 
the Pianbsa colony, and the agricultural experiment nov^ bbing 
carried out at the Tre Fontane, near Rome, the beginning, it is to 
be hoped, of the vast work of draining the Pontine Marshes. The ^ 
Appendices to the Edinburgh volume should not be neglected. 
They contain the Report of the Sub-Committee of the Social 
Science Association on Copyright, of which the result is now 
before the House in a Bill brought in by Mr. G. W. Hastings, 
M.P. ; and the Report on the Brussels International Congress of 
Commerce and Industry, held in September, 1880, addressed to 
the Council by their Delegate, Mr. C. H. E. Carmichael M.A., 
is useful as containing some of the latest foreign views on 
Bankruptcy Law and Art Copyright. 


Principles of Torts and Contracts, By W. E. Ball., LL.B.., of 
Gray’s Inn, Barrister- at- Law (late Holt Scholar). Stevens and 
Sons. 1880. 

Mr. Ball here addresses himself to the supply of the student’s 
wants, for whom the classic volumes of Addison are as 
caviare.” Thus while acknowledging his necessary in- 
debtedness to those master works on this branch of the Law, 
our author is able to strike out for himself a different line and 
to digest for the use of the discipulus the Law which the practi- 
tioner seeks in Addison. Mr. Ball places the illustrative cases 
whiph he has selected, in a separate place at the end of the 
chapter to which they refer,- and not at the foot of the page. 
This method has both advantages and disadvantages. It avoids 
the crowding of the page, and leaves the author more freedom 
as ^ the length of his extract from the judgment cited. ^But 
unless the student turns at once to the reference indicated by 
the numerals in the margin, he may have a good deal more turning 
to and fro of the pages, before he grasps the illustration in its 
bearing upon his text. One illustrative case the student is 
pretty sure to remember; it is No. 11, on p. 78, Aberdeen Arctic 
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€o* V, and defines when a. whale is a ‘‘ loose The 

volume will he a useful companion to the student while attend- 
ing lectures at the Inns of Court. 

The Law of the Road. By R. Vashon Rogers^ Jun,, of 
Osgoode Hall, Barrister-at-Law. Carswell and Co., TorontOi 
.and Edinburgh. i88jc. 

This book, written in Ontario, published in Canada, in the 
United States, and in Great Britain, well deserves the success 
with which it appears to have met. It is, in some respects, 
very unlike the ordinary law-book, for it decidedly means to 
combine utile dulci in a manner whereunto the graver Briton is 
a stranger. Not so the lively American, whether from the 
Granite State or from the land erstwhile ruled by Carpet-bakers. 
The tone of the writing is, indeed, very American, and reminds 
us forcibly of the legal facetia which some of our American 
exchanges print. But for this very reason, it would be possible 
for the handy compendium of Travellers’ Law here furnished 
us to be read profitably in a railway car, or on board a lake or 
river steamer, which is distinctly one of .the objects its author 
had in view. The cases cited, and they are cited throughout, 
in support of every proposition of importance, however quaintly 
put, are American and Canadian, of course, quite as much as 
English. But that is rather an advantage than otherwise, in 
these days of “ Round the World ” Tickets, when even a British 
reader of Mr. Vashon Rogers’s book may chance to study it 
first on the Lake Shore Railway quite as probably as on the 
London and Brighton line. There is a slight divergence of 
opinion, we observe, between our author and his binders, or 
•printers, as to the spelling of his name. It is given as 
“ Rodgers” on the back of the volume, while printed “ Rogers” 
on the title-page. We trust the “Canadian Beaver ’’will not 
wrathfully whisk his maple leaf at us for delicately hinting at 
an antinomy which should be removed in a future issue. We 
can recommend the book, under whatever form of its author’s 
name, as a useful and lively companion for the traveller by 
road, rail, dr river, and at the same time a trustworthy source 
of reference for the practitioner. For the latter, a Table of 
Cases would be a desirable addition. 

Pressure on our space oU^es us to postpone ^mral Retdem. 
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I.— SHERIFFS AND SHERIFF. COURTS IN 
SCOTLAND. 

npHERE is scarcely any older office in Scotland than 
that of Sheriff.'^' The name is derived from shire- 
reeve, that is, the magistrate or ruler of the shire, or part 
of the country sheared or cut oif ; and to this day a large 
and iinportant part of the common law jurisdiction exercised 
by the Sheriff is as ‘‘Judge Ordinary of the bounds.*- In 
Scotland, as indeed in all countries where the Feudal 
system prevailed, the great landed proprietors asserted of 
old an almost unlimited jurisdiction • in regard to crimes 
committed within their territories, as well as a civil 
jurisdiction of a less extensive character, whose duties they 
discharged with the aid of their vassals or freemen as 
jurors. In some cases the right of criminal jurisdiction was 
derived from royal grant, either in the form of a barony, 
or of a holding cum fossa ct furca, that is — as it was pithily 
translated— right of pifand gallows.** This latter class 
of grant was of frequent occurrence. In nearly all the 

•It is noticed, says Sheriff Barclay (Digest of the Law of Scotland, 
Edinburgh: T, and T. Clark, 1880), under Alexander I. (1107-24). A statute Ot 
Alexander II. (1214-49), cap. 14, directs the attendance of Sheriffs or their 
deputies at the Courts of Bishops, Abbots, Barons, and Freeholders (Alexander 
The Qovemmetit^ Constitution^aad Laws of Scotland: Stevens and 
Haynes, 1878). 
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more importaat old castles the tourist is shown the dismal 
dungeons or pits into which often the prisoners had to be 
lowered. The visitor to the yet inhabited castle of Cassilis, 
in South Ayrshire, cannot fail to observe from its northern 
windows the mighty dule tree ” close by on which the 
rough Kennedys hung more than gypsies ; and the anti- 
quarian who finds his way to the remote ruins of Edzell 
Castle, in Forfarshire, can see from the window of the 
banqueting hall the gallows-knowe, on which the victims of 
the Lindsays of the proud House of Edzell were led 
out in the evening to die. 

To assist the heritable proprietor in his capacity of 
territorial Sheriff when points of law came up, or frequently 
to act for him, there was his Sheriff depute. On the other 
hand, the Crown persistently strove to introduce its own 
authority. Twice in the year — on the grass and on the 
corn— its Justiciar held his Courts throughout the country; 
and a Sheriff, called for distinction the King’s Sheriff, was 
appointed to live in the shire and look after the interests of 
the Crown. One part of his duty was to collect, with the 
assistance of his fiscal, the Crown revenues, and another to 
attend the local Courts as inspector, and see that justice 
was properly administered. It is little matter for surprise 
that— just as in the case of the clerk of the Justiciary 
Court, eventually the Lord Justice Clerk — the Sheriff’s 
functions gradually assumed a judicial character, and, 
aided by the powerful and friendly backing of the Supreme 
Court, he drew to himself more and more authority, and so 
enlarged the sphere of his duties that ultimately it often 
became pecessary for him to appoint one or more substitutes 
whb acted for and under him. In some cases even the 
King’s Sheriffships became hereditary in certain families. 

But the evil results of such a system, and, indeed, of the 
judicial rights of territorial magnates, were found to be so 
serious and so adverse to the national interests in the case 
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of the Highland insurrectioris, that by an Act of Parlia- 
ment, called the Heritable jurisdictions Act, which came 
into force in 1748, all the local jurisdictions, other than 
those of the high constable and of the baron-baillie and 
burgh Courts, were swept away; and the Sheriffship or, to 
speak accurately, the Sheriff-Deputeship, was confined to 
the appointees of the Crown, who were required to be in 
future Advocates of three years’ standing. The office of 
Principal or High Sheriff was, at the same time, annexed 
to the Crown ; the appointment, if for a definite period, 
limited to one year, and the occupant debarred from 
exercising any judicial, civil, or criminal authority. The 
term ‘‘ High Sheriff” is, so far as I can find, introduced on 
this occasion for the first and only time into Scotch legal 
nomenclature ; and, perhaps in consequence of the 
phraseology of this statute, the Lord Lieutenant » of a 
county is sometimes termed (incorrectly, I think, unless it 
is in his commission) the Sheriff Principal or High Sheriff. 
But with the scope of this paper that matter has little 
concern. As matter of fact there are now only two Sheriffs 
— the Sheriff-Depute and the Sheriff-Substitute, or, as they 
are termed in regard to the county of Kirkcudbright, 
Steward-Depute and Steward-Substitute. “ Steward ” was 
the title given of old to the magistrate of Crown lands ; 
and on the forfeiture to the Crown of the extensive lands of 
the Balliol and Comyn families in this county, a Crown 
magistrate was appointed over them. To both Sheriff and 
Sheriff-Substitute the term. Sheriff is indifferently applied, 
alike in Acts of Parliament and in common usage, unless 
where it is desired to distinguish the one as Appellate Judge 
from the other as Judge of first instance. 

There are also in every county, except at those Sheriff 
Courts where theje is more than one Sheriff-Substitute, one 
or two honorary Sheriff-Substitutes, who are appointed by 
the Sheriff, and hold office during his pleasure, but receive 
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no remuneration. Their commission authorises them to 
act during the illness or absence of the Sheriff- Substitute ; 
it confers on them all his powers; and it has the effect of 
making them ex officio Justices of the Peace, though 
generally they are so already. With the aid of the Sheriff- 
Clerk they dispose, when necessary, of routine, incidental, 
and criminal business. But if matter of difficulty arises, 
as the commission of each Sheriff-Substitute extends over 
the whole county, the application is either made to some 
other Sheriff-Substitute of the county, if there is one, or 
kept till the return or recovery of the regular Sheriff- 
Substitute. If his illness or absence is of any material 
length an interim Sheriff-Substitute is appointed at his 
expense. 

Officials,-^T\ie officials of a Sheriff Court are the Sheriff, 
Sheriff-Substitutes, Sheriff-Clerk, Procurator Fiscal, Auditor, 
Procurators, Sheriff Officers, and Bar Officer. 

Sheriff , — The Sheriff is appointed and paid by the Crown, 
holds his office ad vitam atif culpam, and must be an 
Advocate of three years’ standing. Originally his remunera- 
tion was derived from fees and fines ; but there was so 
manifest an injustice in such a system of remuneration, and 
especially in that part of it which consisted of a per- 
centage on the amount of the sentence money, that it was 
put an end to. A Sheriff may have more counties than 
one within his jurisdiction. In 1746-7, when the Act 
abolishing the heritable jurisdictions was passed and matters 
were put on their present footing, there were twenty-seven 
Sheriffs for the thirty-three counties of Scotland. As, 
however, the occasion for their services grew less and the 
facilities of communication increased, it was found expedient 
to reduce their number. It is now eighteen, and on the 
occasion of certain vacancies will fall to fifteen. Their 
remuneration varies from £500 to £2,000 per annum. 
According to a Parliamentary Return made for the year t#63 
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there were then twenty-six Sheriffs in Scotland receiving 
£18,650 among them, or, on the average, £717 each. 
The sum now divisible among the eighteen Sheriffs 
amounts to about £15,675, or, on the average *£872 to each. 
As Sheriffs are not only entitled, but expected, to practise 
at the Bar, and as a few of them hold other appointments, 
such as professorships in the University of Edinburgh, and 
memberships of the Boards of Supervision and Lunacy, 
the Crown has often been enabled to procure at a much 
lower rate than it otherwise could have done, considering 
the importance of the duties they discharged, the services 
of men of position as Sheriffs of counties. Originally the 
policy of the Legislature was that the Sheriffs should 
reside in their counties for the administration of justice as 
much as possible ; but as this interfered with their practice 
in Edinburgh, and as the Sheriff-Substitutes who worked 
under and for them came by degrees to be selected from 
men of a higher competency for the post, a change was 
made, and the Sheriffs, who up till 1838 had to reside at 
least four months in the year within their counties, are now 
not expected to reside in them at all for business purposes. 
They are understood to be in attendance on the Supreme 
Court, and as regards fourteen of them the obligation to be so 
is statutory. Of the remaining four, the Sheriffs of Edinburgh 
and Lanarkshire are debarred from practice, and bound to 
reside within six miles of their Courts, while the relaxation 
of the statutory obligation is personal to the other two 
Sheriffs, and does not extend to their successors. 

Sheriff ‘Substitute . — The Sheriff-Substitute is appointed 
and paid by the Crown, holds his office ad vitam aut culpam^ 
and must be an Advocate, or a Procurator, of five yeara^ 
standing. Originally, as I have said, he was appointed by 
the Sheriff, and did not require to be a lawyer. At first his 
only remuneration was that derived, like the Sheriff’s, from 
feep and fines. But, as might be expected, it came to be 
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the custom that the Sheriff should pay his Substitute ; and 
mote than two centuries ago the Court of Session com- 
mented on the indecency ” of a Sheriff omitting to do so. 
As the office rose in utility and importance the necessity 
for its due remuneration increased, and in 1787 the Crown 
undertook the burden of its payment ; but it was not till 
1825 that it was confined to lawyers. The functions dis- 
charged by the Sheriff -Substitute of last century consisted 
chiefly of the disposal of criminal cases, of summary civil 
work, and of the routine part of the more import^t civil work. 
The occupants of the office in this way had little need for a 
knowledge of law, and owed their appointments to the 
possession of common sense and business intelligence. 
They were bankers, factors, retired officers of the army and 
navy, and the like. Their salaries seldom exceeded £100 
a-year ; but, from their being able to follow other avoca- 
tions also, they were frequently able to put together an 
amount of remuneration higher than that paid till recently 
to some of their successors. They held their office during 
the life of their patron and at his pleasure. 

Such was the early condition of the office of Sheriff- 
Substitute ; but in the beginning of the present century the 
necessity was recognised of securing for the position men 
properly qualified to fill it, and of preseiving their indepen- 
dence against the caprice of their patrons. It was accord- 
ingly enacted in 1825 that a Sheriff- Substitute must be an 
Advocate, or a Procurator, of three years’ standing ; and in 
1877 the qualification was raised to five years, so that as 
matter of law an Advocate is eligible for a Sheriffship two 
years before he is eligible for a Sheriff-Substituteship, In 
1836 it was enacted that a Sheriff-Substitute could neither 
be appointed nor removed without the written approval of 
the Lord President of the Court of Session and the Lord 
Justice Clerk ; the tenure of his office was made ad vitam 
aut culpam ; and a retiring allowance in the case of permanent 
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disability alter eeitais periods of service was provided# 
The same statute also codified the roles of proc^, but 
so rapid was the growth of the local Courts in popularity 
and importance, that in 1853, and again in 1876, still greater 
facilities and improvements had to be provided ; and in 
1877 a vast increase was made in regard to their jurisdiction, 
and the patronage of the office was transferred to the 
V Crown. 

There are forty-four Sheriff Courts in Scotland, at which 
Sheriffs-Substitute preside, and eight more places at which 
they hold Ordinary Courts, and sixty-three more at which 
they hold Small Debt Courts. In Glasgow there are five 
Sheriffs-Substitute, and in Edinburgh and Aberdeen two. 
There are thus fifty Sheriffs-Substitute in Scotland ; their 
number used to be greater ; it might, perhaps, without dis- 
advantage be much less. In 1871 the population of Scotland 
was 3,360,018 ; that of England was 32,712,266, and it has 
now only fifty-seven County Court Judges. In several of 
the Scotch local Courts a few weeks would suffice for the 
disposal of all the work of the year if it could be brought 
together, and it might probably easily be overtaken by 
occasional attendance from other Courts, or by a better 
distribution of the districts attached to the local Cotirts. 
It is questionable whether the legislation is not somewhat 
antiquated which employs the services of a resident Judge, 
not for the district adjacent to his Court, but for the 
county, or division of the county, that includes the town at 
which that Court is situated. In several instances the 
county town is situated on the verge of the shire. In one 
case, indeed, it is incumbent on a Sheriff- Substitute to 
travel thirty miles, and, as the railway terminus is in^ an 
adjacent county, to pass the door of another Sheriff- 
Substitute’s Court, in order to hold his own Small Debt 
Court a quarter of a mile nearer home. It might be 
suggested that there is probably no such judicial rookery 
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to be found anywhere as between Edinburgh and Dunblane. 
There is, on the average, a Sheriff Court for nearly every 
eight miles of railway. Starting from Edinburgh with its 
two Sheriff-Substitutes, the traveller soon reaches Lin- 
lithgow where he finds a Sheriff Court ; eight miles further 
on he passes Falkirk, where there is a third ; ten miles 
bring him to Stirling, where there is a fourth ; and at the 
end of five miles further, or forty-one miles from Edin- 
burgh, he arrives at Dunblane, where there is a fifth. 
While, if he had gone eight miles east of Stirling, he would 
have found a sixth Sheriff Court at Alloa. North of 
Dunblane and south of Edinburgh the average distance 
between each member of the immediately adjacent groups 
is about twenty-eight miles. And in regard to one of these 
groups, as it issues on the average rather less than one 
decree in foro per week in the Ordinary Court, it may be 
safely predicted that, making all allowance for other judiciaf 
work, none of the able triumvirate of Judges who are 
attached to the group of Courts in question, will die of 
overwork. The Scotch Law Courts Commission sug- 
gested in 1870 that the number of head Sheriff Courts in 
Scotland might be reduced to thirty, and the Sheriff- 
Substitutes to thirty-seven, provided seven stipendiary 
magistrates were appointed for certain outlying districts. 
It is, perhaps, questionable whether the number could not 
advantageously be made smaller still. 

According to a Parliamentary return obtained for the 
year 1863, there were then fifty-five Sheriff-Substitutes, 
receiving among them ;f34,635, or, on the average, £630 
each per annum. There are now fifty receiving amongst 
them ^36,685, or, on the average, £734 each. By the 
Sheriff Court Act of 1853 the minimum salary of a 
Sheriff-Substitute is fixed at 3^500 and the maximum 
at £iqoo. But by a special Act passed in 1864, 
the Treasury was authorised to raise the salaries of 
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two of the Sheriff-Substitutes in Edinburgh, and t#o 
in Glasgow to an amount not exceeding 3^1,400; and 
under the provisions of this statute one Sheriff*Substitute 
in Edinburgh receives £1,300 and another £1,100, and onfe 
in Glasgow £1,400 and another £1,200. Till 1877 the 
Sheriff-Substitutes in the larger towns received a considerable 
amount of remuneration in the shape of fees for work done 
under the Bankruptcy Statutes.* But by a statute passed 
in 1877 they were deprived of this source of emolument. 

A Sheriff-Substitute has no political vote in the county 
over which he has jurisdiction, except at a University 
election ; and he is bound to reside within his county 
during forty-six weeks of each year. He is debarred from 
practising in the Supreme Court, or undertaking any official 
employment other than the duties attached to his office. 

Sheriff-Clerk . — The Sheriff-Clerk is appointed by the 
Crown, holds his office ad vitam aut culpam, and is now in 
nearly every case paid by salary. Formerly his remunera- 
tion was entirely from fees. From the Parliamentary 
return for 1863, it appears that the thirty-three Sheriff-Clerks 
of Scotland received in that year amongst them from salaries 
and fees, £27,545, on the average, £835 each. But out 
of this they would have to pay office expenses. 

The Sheriff-Clerk is custodian of the writs of the Court, of 
the deeds recorded in its books, and acts personally, or by 
depute, as clerk of all the civil and criminal Courts. As the 
Sheriff is now Commissary, that is, head of the Courts 
formerly held by the Bishops in regard to matters of pro- 
bate, and of a consistorial character (except so far as these 
have been appropriated to or by the Supreme Court), the 
Sheriff-Clerk has become, on the occurrence of a vacancy 
in any Commissary clerkship, clerk of that Court also. It 

♦ In 1863 the amount so earned by each Sherift-Substitute varied from o to 
57 guineas, — the total amount received being £569 3s. 3d. In later years it 
was much higher. 
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will be thus seen that the office of Sheriff-Clerk is one of 
importance and responsibility, and in the more extensive 
Sheriff Courts where the business has to be carried through 
with extreme rapidity there is requisite on the part of him 
and of his deputes an intimate acquaintance with the rules 
of process and a good knowledge of the general principles 
of law. This is the more needful as under the present 
system the liability of the Sheriff-Clerk is placed on a 
footing at once anomalous and unfair. The salary of the 
office ranges from £78 to £1000 ; and most of the Sheriff- 
Clerks carry on other business and hold other appoint- 
ments. 

Procurator Fiscal , — The Procurator Fiscal is the repre- 
sentative of the Lord Advocate as Crown Prosecutor in 
the Sheriff Court. Formerly he was — as already stated, 
and as indicated by the latter part of his name — the hand 
of the Sheriff in collecting the Crown revenues. Till 1877, 
he was appointed by the Sheriff and held office at his 
pleasure. ' But as experience showed that occasions arose 
which compromised the independence of the Fiscal, and 
placed him in an embarrassing position through the receipt 
of directions of one kind from his legitimate superior, the 
Lord Advocate, and directions of an opposite kind from his 
patron, the Sheriff, it was deemed expedient to put his 
tenure of office on a better and more permanent footing. It 
was accordingly enacted in 1877, that he should in future 
be appointed by the Sheriff with the approval of a Principal 
Secretary of State, and should not be removed, except for 
inability or misbehaviour, and by such Secretary, on, the 
report of the Lord President of the Court of Session and 
the Lord Justice Clerk. When it is borne in mind that the 
duties which the Fiscal discharges are executed under the 
direction, where necessary, of the Lord Advocate and the 
Advocate’s Depute appointed by him, and that in the public 
interest it is desirable that there should be no connection 
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whatever between the Judge and the Prosecutor, it may be 
surmised that ere long the remaining shred of anomaly in 
regard to the appointment of Procurator Fiscal will be 
removed. A more difficult matter, though one that ought 
also to be faced, is the fact that as almost all the Fiscals 
carry on other businesses as procurators, conveyancers, 
factors or^ bankers, their duties to the public and to indi- 
viduals may and occasionally do come into conflict. The 
question is just one of money — like that of the Sheriff- 
Substitute of last century. To get good men at bad salaries, 
the deficit in emolument is allowed to be drawn from other 
and possibly prejudicial' sources.* The net salaries now 
range from ^50 to 3^1,100. 

Auditor . — The Auditor of Court is appointed by the 
Sheriff, taxes the accounts of the successful litigants, and is 
paid by fees under a tariff fixed by the Court of Session. 

Procurators , — Causes are conducted in the Sheriff Court 
by Procurators, or, as they are often termed, Agents or 
Solicitors, though in cases of importance the litigants are 
occasionally represented by Counsel from Edinburgh. 
Members of the Supreme Bar do not, as in England, reside 
and practise in provincial towns. In Aberdeen the Pro- 
curators are in virtue of an old charter termed Advocates. 
Till 1873, the Procurators of each Sheriff Court were 
admitted by the Sheriff on passing an examination satis- 
factory to him, or to examiners appointed by him, and 
after acquiring certain office experience. They were not 
entitled to practice in any other county without permission, 
but in 1873 a statute Was passed under which all the 
Procurators of the country are fused into one body, the 
imprimatur of procuratorial fitness is received from aii 
examining board appointed by seven Judges of the Court 
of Session, and all Procurators are entitled to practice in 

* According to the return for 1863, the fifty Fiscals received for salaries and 
oftice expenses, ;^27,627, or, on the average, £532 each per annum. 
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aay Sheriff Courts in Scotland, on rolls they think 

fit to get their names inscribed. 

Sheriff Officers . — The writs of the Courts are served and 
their decrees enforced by Sheriff Officers who are appointed 
by the Sheriffs of the various counties, and paid by small 
fees fixed in part by the Legislature and in part by the 
Court of Session. 

Bar Officer . — The cases are called in Court by a Bar 
Officer, who receives on the average a few pence for each 
case. 

Jurisdiction.— The jurisdiction of the Sheriff Court is of 
a very extensive and important character. Indeed in his 
capacity of Judge Ordinary of the bounds, a Sheriff is 
thought to be able to give redress for almost any wrong 
that can occur, or to ward off any that can be threatened. 
His jurisdiction extends over all the community resident 
within the county or counties to which his commission 
applies ; over all companies which have a head office within 
that jurisdiction ; over all persons who have a place of 
business within it, no matter in what part of Scotland they 
reside, if they are cited at it or personally served ; and, 
in Admiralty matters, over all foreigners, where the action 
is one which would have been competent against a Scotch- 
man and the foreigner’s ship has been arrested. There 
are also one are two other sources of jurisdiction, as, for 
example, consent of parties, personal service of the writ 
following upon contract, and the like. 

It is scarcely desirable in an article like the present to seek 
to detail with miffute accuracy the various sources from 
which the business brought before a Sheriff flows, and there- 
fore o I shall content myself with enumerating the more 
important or interesting kinds. As regards heritable rights, 
i.e.^ questions involving the title to real property, he 
exercises jurisdiction to the extent of £iooq; but where the 
question is only one of possession there is no limit to the 
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amount. He grants all necessary interdicts or injunctions, 
decides as to servitudes or easements, removings, questions 
of nuisance, enforcement of rents and feu duties, service of 
heir to ancestor, &c. In actions of declarator his juris- 
diction extends to ;fiooo. In actions of reduction— that 
is, actions brought to set aside any agreement or other 
document — there is no limit where the matter arises in 
bankruptcy ; but, if it arises otherwise, the Sheriff cannot 
entertain directly any action of reduction, though (and this 
comes to much the same in the end) he can give the necessary 
redress where the challenge is made ope exceptionis.' In 
regard to moveable rights his jurisdiction is unlimited, and 
that whether the question is the enforcement of a right or 
the granting redress for the consequences of its neglect. 
He decides questions of affiliation, of succession, of aliment 
between parent and child and interim aliment as between 
husband and wife. In Admiralty matters he has the same 
jurisdiction in his county and the adjoining seas as the 
High Court of Admiralty formerly possessed. He discharges 
the duties performed in England by a revising barrister. 
He presides at all Parliamentary elections for counties and 
boroughs ; decides all questions in • Bankruptcy ; appoints 
judicial factors on estates not exceeding 100 per annum in 
value ; and hears appeals against assessments under local 
statutes. In Poor Law matters he disposes of all appeals 
against the refusal of relief ; and authorizes, after enquiry* 
the removal of English and Irish paupers to their own 
country. All orders for the detention or the permanent 
liberation of lunatics ar6 granted by him. Where errors 
have occurred in the registration of any birth, death, or 
marriage, the error is ascertained by him and corrected 
under his warrant. He fixes the Registrar’s hours; and 
more than 300 couples a year desiring, from whatever cause, 
to avoid the publicity or the delay attending an ordinary 
marriage, declare themselves man and wife, and th^eafter 
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get themselves registered as such, after enquiry by the 
Shetiff, and under his warrant. Under the Education Acts he 
settles disputed elections, and differences as to the formation 
of school districts ; decides as to the removal of teachers ; 
and hears complaints against people for failing to educate 
children under their charge. If a graveyard is to be closed 
or opened ; if an absconding debtor is to be stopped ; if 
considerations of public health require buildings to be 
altered, wells to be closed, smoke to be stopped, and drains 
laid or relaid, the ever useful Sheriff is the authority 
applied to. Where a prisoner dies in jail, he holds a public 
enquiry ; where a person dies under suspicious circum- 
stances, he, if he is satisfied of its expediency, orders a post 
mortem examination ; if two conterminous proprietors have 
tortuous boundaries he “straightens the marches’*; if a 
manse is in disrepair, and the heritors who would have to 
put it right are dissatisfied with the action of the Presbytery, 
there is an appeal to the Sheriff. If, without consent, goods 
have to be sold, or shops shut, or houses opened, or furniture 
brought back, or payment of taxes enforced — in short, 
wherever there is a difficulty, the remedy is a petition to the 
Sheriff. And in recent years very important and anxious 
duties have been cast upon Sheriffs in regard to the forma- 
tion or increase of burghs, the appointment of water and 
drainage districts, and similar matters of local government, 
which, either by the direction of the Legislature, or under 
remit from the Home Secretary, are brought before him for 
disposal. It will be understood that when I speak of the 
Sheriff as adjudicating on the above matters, I mean 
generally the Sheriff or Sheriff- Substitute ; as a matter of 
fact,, it is almost, invariably the latter. 

Civil Courts , — The chief Civil Courts in which a Sheriff 
presides are called the Ordinary, the Debts Recovery, and 
the Small Debt Courts. In the last, all civil and maritime 
questions where the sum claimed does not exceed are 
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disposed of. Cases in this Court are heard without any 
written defence. The Sheriff has before him only the formal 
printed summons, in a blank part of which, or on a piece 
of paper attached to the summons, the pursuer has stated 
the amount he claims from the defender and the nature of 
his claim. This is a very popular Court. During 1879 
more than 57,000 cases were disposed of in the Sheriff’s 
Small Debt Court ; Glasgow, as the mercantile centre of 
Scotland, taking the lead with over 19,000. The average 
roll there is 124 ; but, as in summer, the cases are much 
fewer, a Glasgow Sheriff has in winter generally to face a 
roll of about 200 cases for his day’s work, but occasionally 
of 300 and even 400. The great bulk of these, as might be 
expected, is disposed of by a decree in absence of the 
defender — ^the number in which both parties appear being 
generally about a third. The judgment of the Court is 
given orally, and the result noted by the Clerk of Court in 
the Book of Causes. Against this judgment there is 
practically no appeal, for the only ground of challenge is 
personal misconduct of the Judge. The expediency of 
such finality may be questioned; it would seem more 
reasonable that there should be an appeal, with the leave of 
the Sheriff, on any difficult question of law.- But the policy 
of the Legislature has been to discourage appeals in cases 
of small value, forgetful apparently that as it compels all 
questions under £12 in value to be tried in the Small Debt 
Court, and questions of workmen’s wages rarely exceed 
that sum, the result is practically that the working-men of 
the country know for thfe most part of no Judge but the 
Sheriff-Substitute. Frequently one case is brought to test 
a question ; and some dozen or some hundred cases which 
have not been brought into Court are ruled by the decision 
pronounced on it. It is only right to say on behalf of 
Sheriff-Substitutes that as they are conscious of the 
importance due to the finality of their judgments in this 
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Court, no cases are more faithfully considered and decided 
— •frequently by written opinion given after some days 
interval — ^than cases of delicacy in the Small Debt Court. 

In the Debts Recovery Court the Sheriff hears mercantile 
and domestic claims of from £12 to 3^50 in value. Agents 
are entitled to appear, and are remunerated under a meagre 
tariff of fees. The summons is like the Small Debt 
Summons, but the Sheriff with his own hand, or by that of 
the defender or his agent, makes a note of the pleas in 
defence ; and a few days afterwards hears the witnesses, 
and gives judgment in writing. The evidence is only 
recorded if one or other party asks it ; if it is recorded 
there is an appeal on fact and on law to the Sheriff ; if not 
recorded, on law only. If the case is one over 3^25 in value 
there may be a further appeal to the Supreme Court. 

In the Ordinary Court the cases are conducted nearly in 
the same way as in the Supreme Court, and from a half to 
two-thirds of his work is disposed of by a Sheriff-Substitute 
in this Court. The cases range over all degrees in value. 
Unfortunately there is not in the Scotch, as in the English 
statistics, any information furnished as to the values of the 
cases ; but I find from a note which I made of the cases 
before me during the last two years that the average sum 
concluded for was over ;£'i59. The procedure in the Ordinary 
Court is rapid, cheap, and distinct. The initial writ is 
called a petition. It states who the pursuer is, who the 
defender is, and what the pursuer wants from him. There- 
after come a few paragraphs, called the Condescendence, 
in which the pursuer narrates the facts by reason of which 
he thinks his demand is justified ; and after these come his 
pleas in law. A copy of this writ is served on the defender, 
and he within seven days — or a shorter period if from the 
nrgency of the case the Sheriff thinks such course expedient 
— lodges with the Clerk of Court a notice of appearance if 
he resolves to defend the case. On the first Court day 
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thereafter the case is called in Court, defences are given in, 
and if necessary a revisal of the pleadings ordered. In 
about seven days afterwards the record is closed, the agents 
are heard, and the case decided where that course is possible. 
But if a proof is necessary to clear up the facts, a day is 
fixed, from one to six weeks distant, on which the parties 
with their agents and witnesses attend, and the evidence 
given is formally noted down by the Sheriff or by a short- 
hand writer, after which the agents briefly argue the case, 
and the Sheriff takes it to avizandum, as it is termed, to 
allow him to consider the case, and put his judgment in 
writing. When it is ready he hands it to the Sheriff-Clerk, 
who has a duplicate made ; the process is made up, and 
the judgment is issued to the parties, and a brief note of 
its tenor made in the Act Book of Court. 

In cases of much urgency the procedure is condensed and 
the action is at times run through Court in from four to 
ten days ; but as an ordinary rule a case, unless delayed by 
appeals, is disposed of by the Sheriff-Substitute within from 
three to eight weeks after it comes into Court. The too great 
cheapness of the appeal to the Sheriff and the delay it 
causes can become in the hands of an obstinate or dishonest 
litigant the source of oppression and injustice to his opponent 
and of a grievous waste of time. So much was this the 
case that the Legislature had to intervene, and now practi- 
cally the only appeal that can be taken before a judgment 
on the merits is given is one against an order for proof. 
At the cost of twenty to sixty shillings as his own agent’s 
fee, a fraudulent defender can stave off progress in the case 
for two or three months, and, further, gain as much more 
time by appeal against the judgment on the merits. Most 
unfortunately, too large a proportion of appeals both to the 
;[5heriff and the Supreme Court are of this character. But 
it has, on several occasions, been held by Sheriffs that 
an agent is not entitled to acquiesce in the judgment of a 

24 
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Slieriff- Substitute without the special sanction of his 
client. 

On the judgment becoming final, if the loser does not 
** implement ** it, the successful party obtains an extract of 
its tenor from the Sheriff-Clerk, and by means of a Sheriff- 
Officer charges his opponent to comply with the judgment 
within seven to ten days. If this proves futile he could, 
till this present year, imprison the debtor if the debt was 
over £8 6s. 8d. By an old statute called the Act of Grace, 
the prisoner could then appeal to the Sheriff to ^et his 
creditor ordered to aliment him ; and if the Sheriff thought 
the creditor’s conduct oppressive, he could cause the 
debtor’s speedy liberation by fixing aliment at a rate that 
the creditor would not care to pay. The fear of being 
imprisoned was unquestionably a most powerful compul- 
sitor in effecting payment. But as imprisonment is now 
done away with, except in a few instances, the creditor’s 
remedy will be either to poind ” and sell his debtor’s 
goods, or, if they or his money are in some third person’s 
hands, to arrest them there and bring an action of forth- 
coming” under which the arrestee will be alike enabled and 
compelled to hand over the money or goods to the arresting 
creditor. It may be of interest to explain that a ‘‘poinding” 
consists in a Sheriff-Officer going with a warrant to the 
place where the debtor’s goods are, getting their values 
appraised by two persons, leaving a note of this — o, 
“ schedule of poinding,” as it is termed — with the debtor, 
and, after giving in a report to the Court, selling the 
goods publicly after intimation of the sale by handbills, or 
by the bellman, or both. 

Such is a hasty outline of the procedure in the three chief 
civil Sheriff Courts. The mass of miscellaneous subjects 
which I previously enumerated as being brought to the 
Sheriff for disposal are dealt with for the most part in a 
summary manner. The total number of applications made 
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iti the Sheriff Civil Courts during the year 1879 amount, so 
far as noted in the Judicial Statistics, to 92,190; and of 
these 29,741 were made in Glasgow. .During that year, 
1,706 appeals were presented to the Sheriffs against 1,310 
of these applications in their various stages. This small 
proportion is due to various causes. Many of the matters 
were too simple to justify appeal; and in the great bulk of 
the work, against the judgments of the Sheriff-Sub- 
stitute in the Bankruptcy, Small Debt and Ejection Courts, 
and on almost all the miscellaneous matters, there is either 
no appeal at all, or only to the Supreme Court. Of the 
1,706 appeals 743 were to the Sheriff of Lanarkshire ; 188 
to the Sheriff of Edinburgh and Haddington; 120 to the 
Sheriff of Forfar ; loi to the Sheriff of Aberdeen and 
Kincardine ; and 554 to the remaining fourteen Sheriffs of 
Scotland ; or nearly forty on the average to each. This, 
however, is not the only work done by the Sheriff-Depute. 
In the Ordinary Court fifty-one cases were disposed of in 
which the final judgment was pronounced by them alone; 
in the Debts Recovery Court one of their number, the 
Sheriff of Edinburgh and Haddington, disposed of 144 cases 
as Judge of first instance. The other Sheriffs dispose of five 
once a year, at least, they are all bound to preside in the 
Small Debt Court, and some of them sit much oftener ; a 
few of them take some part in the disposal of the criminal 
trials ; most of them undertake the work of revising the 
electoral rolls ; and all of them conduct a considerable 
amount of correspondence in regard to the arrangements 
made in their counties for the transaction of public business 
and the preservation of the peace, as well as with the 
Government and Exchequer. 

Criminal Jurisdiction , — Civil Jury Trials have long fallen 
into disuse in the Sheriff Court except for assessing the value 
of land taken under Parliamentary authority ; but criminal 
jury trials are common. In 1879 there were 1,129 persons^ 

24 — 2 
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tried in this way ; while 805 were tried summarily. If a 
person is accused of a crime which is of too serious a 
character to be heard summarily, he is brought before a 
Sheriff immediately after his apprehension, told what the 
charge against him is, and offered the opportunity of making 
any statement he may wish. This is called his declaration. 
And a few days afterwards, when the Prosecutor Fiscal has 
had time to examine the witnesses, their ‘‘precognitions *’ 
and the prisoner’s declaration are considered by the Sheriff, 
and the person charged is either committed for trial or 
liberated. 

In ordinary criminal matters, the jurisdiction of the 
Sheriff is very important and extensive. It formerly 
included capital offences ; but it is now exclusive of four 
pleas which are called the pleas of the Crown, namely, murder, 
rape, robbery, and wilful fire-raising. As the Sheriffs have 
frequent occasion to try attempted fire-raising, assaults, 
thefts, and assaults with intent to ravish, it is difficult to 
see why any plea save murder is excluded from their 
cognizance. It occasionally happens that the evidence 
given shows that the crime, though charged by the less 
title, amounts to the greater, whereon, as pointed out by 
the Law Courts Commission, there may be a miscarriage 
of justice, for some Sheriffs think they are in that event 
bound to stop the trial, with the result that the prisoner 
goes free and cannot afterwards be tried. In hearing cases 
summarily the maximum sentence is a fine of 3^5 or £to 
(according to the statute founded on) or sixty days 
imprisonment ; when with the aid of a jury, there is no limit 
to the fine, but the imprisonment, it is commonly thought, 
cannot extend beyond two years. In both cases the prisoner 
may be further required to find security for his good conduct 

• This number would be much enlarged iTI included in it the police cases 
tried by the two Sheriffs-Substitute in Edinburgh, who for six months Jn the 
year act also as stipendiary magistrates. 
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under the pain of fine or imprisonment ; and the imprison- 
ment may always be accompanied with hard labour. Of 
old> the Sheriffs had occasion not infrequently to pronounce 
sentence of death, or of flogging, or of banishment from the 
shire. Now the first, though not altogether incompetent, has 
for long been unknown ; flogging can only be ordered to be 
inflicted on males not over sixteen years of age ; and 
banishment from the shire has fallen into disuse, A Sheriff, 
it is generally thought, could never pronounce a sentence of 
banishment for life from the kingdom, but deportation to 
the Plantations in America was competent, and seems to 
have been in use about as long as the Plantations were part 
of the Empire. Quite recently, when looking into the 
records of the Glasgow Sheriff Court, I saw a case in 1761, 
in which, when the Sheriff had pronounced sentence, of 
death, the prisoner thereafter petitioned the Sheriff to 
deport him to the Plantations instead. As penal servitude 
comes in lieu of transportation the power of pronouncing 
sentence of penal servitude has been withheld from Sheriffs. 
It is perhaps unfortunate that this is so. Judges holding a 
similar or lower position in England can award this punish- 
ment ; and one evil result is that prisoners have frequently 
to wait longer for trial, and while some are punished 
insufficiently by the Sheriff, others are occasionally over 
sufficiently punished by the Supreme Court Judge, if they 
happen to be involved in the same crime with some offender 
whom the Sheriff cannot punish sufficiently and is therefore 
not allowed to try. 

The amount of criminal work of a serious nature disposed 
of in the Sheriff Court seems to have remained much the 
same during many years, or indeed to have lessened.* It 
clearly has not increased in the ratio of the population* 
Certain returns were obtained by Parliament in regard to 
the business of the Sheriff Courts during the year 1863^ 
and from these it appears that about 3,100 persons were 
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committed for trial for the more serious class of offences 
that year against about a, 700 in 1879; and 1,252 persons 
were tried by Sheriffs with a jury in 1863 against 1,129 
in 1879. To some extent this, like the great decrease in 
the number of persons tried summarily, is due to the 
erection of police burghs and the services rendered by the 
civic magistracy under the powers (sometimes of a very 
sweeping character) exercised by them. Still, making all 
allowance for this, there is, I think, good reason for believing 
that there has been an encouraging diminution of the more 
serious crimes ; and this view of matters has received not 
infrequent corroboration from the remarks of the Judges in 
closing the Circuit Courts. 

But as regards business in the Sheriff Civil Courts, the 
growth has been very great. The legislation of recent 
years has fostered the civil business of the Sheriff Courts 
to a large extent. Judicial statistics began to be issued 
regularly only in 1868 ; but the first set that gives all the 
necessary information for comparison with that for 1879 
is the set of statistics for the year 1873. The following 
was the number of applications in the more important 
Civil Courts during these two years and does not include a 
great many thousand other matters. 

1873. 1879. 

Ordinary Court Cases 6,311 8,982 

Debts Recovery Court Cases ... 3,318 6,311 

Small Debt Court Cases ... 42,140 57,335 

Administrative, &c., applications 9,379 15,122 

In 1863, the Ordinary Court cases which correspond 
pretty closely to those now disposed of in the Ordinary and 
Debts Recovery Court combined, seem to have amounted to 
about 8,022 against 15,293 in 1879. 

This rapid increase in the civil business is far more than 
proportionate to the increase of the population of the 
country^ and is due to four causes. The growth of mer- 
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caiitile business has probably led to a like growth in 
differences inevitably arising between the parties to them, 
and the speed and cheapness and convenience of the local 
Courts have tended to draw them thither for settlement. 
The same recommendations have tapped the supply as 
regards many disputes that formerly went to arbitration. 
It is matter of common occurrence to find causes in the 
Sheriff Court for the settlement of which by arbitration 
provision has been made, but of which neither party cares 
to avail himself. The same recommendatiojis, coupled 
with the diffusion of knowledge in regard to cases and the 
law applicable to them, through newspaper energy, have 
attracted into Court a good many cases that would other- 
wise not have come into Court at all. And, in the last 
place, they have diverted a considerable proportion of 
cases that ought to have gone to the Supreme Court into 
the local Courts. It appears to me that this last result is 
much to be deprecated. Alike as to competency of Bench 
and Bar, the Supreme Court never stood higher, perhaps, 
than it at present does ; and the emaciation of its business 
can hardly fail to lessen the supply and even the forensic 
experience of those by whom the seats on the Bench of the 
Supreme Court and the more important local Courts will 
have to be filled. As regards the Sheriff-Deputes, this 
evil is only too well marked. Though they can be appointed 
with two years less experience than Sheriff-Substitutes can, 
as a matter of fact no such occurrence ever takes place. 
The latter class of Judges is appointed from the junior 
Bar, and occasionally from the Bar of the local Courts ; 
the latter from the senior Bar of the Supreme Court. But 
as the business of the Supreme Court has increased but 
little, and is despatched with a rapidity that might naturally 
have invited more business, the work of the seniors has 
unfortunately , been mainly concentrated on a few of the 
most eminent lawyers, whose veiy eminence, by procuring 
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them a connection with the Crown, has disabled them 
from holding Sheriffships. 

I am, I confess, one of the many who think that the 
existence in a local Court of both an appellate and a 
primary Judge is now-a-days an anachronism, and is 
injurious to the interests of the country and of the 
Bars of the Supreme and local Courts. I have shown 
that of old the Crown Sheriff-Depute was a resident 
local Judge, that in 1746 he was released from living 
in his county during more than four months in the 
year, and in 1838, from living in it at all ; that, practically, 
the Sheriff-Substitute has come to hold the post he formerly 
held; and the Sheriff-Depute has drifted into being an 
appellate Judge in regard to th6 more important parts of 
the work in the Civil Courts. The question will probably 
soon arise whether the duties at presjent discharged by fifty 
resident and eighteen non-resident local Judges might not 
be more acceptably discharged by about thirty resident 
Judges with better arranged districts than at present. The 
dissemination of legal knowledge and legal literature 
throughout the country has enabled the country to get its 
knowledge speedily and accurately. Formerly it came 
through the Sheriff alone. The Sheriff-Substitute made 
up the record, but the Sheriff decided the case. One 
instance of this I find as recently as 1846. And as regards 
the work that might be overtaken by the Sheriffs-Substitute 
it is surely absurd to say they cannot get over more ground 
and more work with the aid of railways and short-hand 
than stage-coaches and lotig-hand. No doubt this means 
more brain work, at least, if not more physical work ; for, 
the more the cases, the more the mental toil. But no one 
acquainted with the work of the Sheriff Courts will deny 
that many of the local Judges might with advantage have 
more to do. About one-third of the Sheriff Court work of 
Scotland is done by the fi^e Sheriff-Substitutes in Glasgow,, 
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ORG^hird by the nine next busiest Sheriff-Substitutes, and 
the other third by the remaining thirty-six. I do not 
suppose there is any Sheriff-Substitute in Scotland who, if 
conscious of having too little to do, would refuse to 
accept more work, always provided of course that remunera- 
tion and work increased together. The labourer is, we 
know, worthy of his hire. 

Since the foregoing pages were written, the important 
debate in the House of Lords, on 22nd March, on the 
Court of Session Bill has settled the doom of the double 
Sheriffship ; and it may be expected that in little more than 
a year Scotland will have its local Courts brought into more 
close connection with the Supreme Courts by the abolition 
of the existing impediment to a result so desirable. It is 
to be hoped that the legislation necessary to attain this end 
will hot omit one matter for which, in the interests of the 
country and of the local Judges, provision ought to be 
made. It is not certain that the resident shrieval Judges 
ar^ ineligible for the Bench of the Supreme Court ; but in 
practice such promotion is unknown. Now it is undeniable 
that every step which is taken to raise the status of the 
local Judges is of national concern; the better the Judge, 
the more fortunate the community; and, probably also, 
the less the work of the Supreme Court of Appeal. Now, 
if the resident Judges not only get more pay, but have 
the inducement held out of possible promotion to the 
Supreme Court, it is obvious that this will tend to attract 
the candidature of men for the local Judgeships who at 
present are deterred frohi accepting such a final settlement 
of their industry and ambition. On the other hand, if the 
ability of a local Judge has shown him to be one whose 
services would be of advantage to the country, it is unde- 
sirable that the country should be unable to obtain his 
services where they will be of most use. At present the 
only road to the Supreme Bench from the local Resident 
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Bench is through a Sheriffship ; and if this office is abolished 
some other road ought to be provided. There are few 
countries where such promotion is not accorded ; but 
Scotland is one of these few. And if the training of an 
appellate Sheriff be of any value, the absurdity is carried 
still further ; for, while the sixteen non-resident Sheriffs, 
who dispose of 775 appeals among them, are eligible for 
such promotion, the two resident Sheriffs in Lanarkshire 
and Midlothian, who overtake 931 appeals, are denied it. 
Till 1877 this exclusion was based on the idea that, as the 
resident Sheriffs and Sheriff-Substitutes could not decide 
cases of heritable proprietorship, they must have forgotten 
this branch of law. But as by the Sheriff Courts Act of 
1877 such questions have been made competent to them, no 
tangible ground now exists for their exclusion from 
promotion if deserved. 

J. M. Lees. 


IL— THE LAWS OF WALES.-THE KINDRED 
AND THE BLOOD FEUD. 

rriHE Ancient Laws and Institutes of Wales, of which Mr. 
^ Aneurin Owen now many years ago published an 
edition and an English translation for the Record 
Commissioners'*' have hardly hitherto received, even in the 
Principality, the attention which is their due. Englishmen 
having at one time somewhat too greedily devoured Welsh 
myths are now wont to mistrust any information contained in 
a Welsh document, and thus an indiscriminating credulity has 
given birth to an indiscriminating scepticism. There seems 
really very little ground for doubt that the bulk of Mr. 
Owen’s three codes, Venedotian, Dimetian, and Gwentian, 

* Ancient Laws and Institutes of Wales^ 1841. 1 use the octavo edition, 
which I believe agrees in all points with the Iblio. 
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was at one time law in Wales, or at least was thought to be 
law. This qualification we add because it is very apparent 
that a large part of these masses of rules is neither law 
made by any ‘‘sovereign one or many*^ (to use Austin's 
phrase), nor yet “ judge -made ” law, nor yet again a mere 
record of popular customs. It is lawyer-made law, glossators' 
law, text-writers* law. That the kernel of the mass is a real 
old code compiled by Howel the Good about the year 92815 
more than probable.** But our documents do not profess 
to give us the code, the whole code, and nothing but the 
code. By comparing the several versions which Mr. Owen 
assigns to Gwynedd (North Wales), Dyfed (South West 
Wales), and Gwent (Monmouth), we soon come to the 
conclusion that they have been made at different times, in 
different parts of the country, and that the makers thereof 
have held themselves free to gloss, to rearrange, and to 
introduce new matter. The relation of these versions to 
the^real ancient code is probably much the same as that of 
the compilations which bear the names of Edward the 
Confessor, William the Conqueror, and Henry the First, to 
the codes and statutes of Cnut and his West Saxon pre- 
decessors. Between the Norman Conquest and the reign 
of Henry the Second, there lies a time in which it must have 
seemed likely that the future of the law of England was 
committed to glossators and text-writers. This period was 
brought to a close by Henry’s vigorous legislation. But in 
Wales there was no one to issue assises or constitutions. 
Much as the later Welsh lawyers must have added to their 
ancient code, they hardly ever refer to any subsequent 
legislation. Only fitfully, now and again, were the Welsh 
people united under one chieftain, and then for the purpose 
of war, while even in each separate kingdom or principality 
the king or prince can have had but small legislative power. 

* Haddan and Stubbs. Councils and Ecclesiastical Documents, Vol. I.,p* 21 j 
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The care of the laws belonged not to kings or princes, but 
to lawyers. It was for them to explain, and in explaining to 
develope the ancient law. In this there is nothing strange. 
The really strange thing is that during the period of English 
history which ends with the Conquest, we hear so very little 
of “law-men,” so very much of real legislation.’^' For this 
we have to thank the energetic line of West-Saxon Kings 
and very possibly the influence of the Frank Empire. In 
Wales, where no great family succeeded in gaining a 
permanent, unquestioned, irresistible supremacy, there 
arose a special class of men learned in the laws, a class 
quite comparable to that of the German and Scandinavian 
“ law-men,” and the Irish “ Brehons,” and it is not unworthy 
of note that the one great Welsh law-giving King, Howel 
the Good, whose code was universally regarded as the very 
core of Welsh law, was himself a tributary of the English 
iEthelstan. 

From what has been said it will be easily understood that 
the materials provided by the Ancient Laws and Institutes of 
W^,les should only be used with the greatest caution. 
They are of very uncertain date ; even the dates of the 
MSS. (and they are numerous) from whence they are taken 
.have not yet been assigned with much accuracy. Again, 
though in the main they are far more consistent than we 
might expect, it is sometimes very difficult, or perhaps 
impossible to harmonise them even when they touch on 
matters of considerable importance. Clearly the first 
qualification which should be required of any one who 
would deal with these materials thoroughly and scientifically 
must be a very competent knowledge of the Welsh 
language, its dialects and its history, and the second must 
be a large acquaintance with other old systems of law, 

* Curiously enough one of the few passages in the Anglo-Saxon authorities 
which mentions ‘Maw-men ’Ms a provision for the administration of justice 
between Englishmen and 'Welshmen, the “ ordinance respecting the Dimsetas,** 
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for it is at once apparent that this mass of Welsh rules has 
many and strong resemblances to other masses of ancient 
law, and in such other masses a sound criticism would find 
many of its best weapons. But even to one who boasts no 
such equipment, and who is wholly dependent on Mr. 
Owen's English version, there are certain things fairly clear 
and very interesting in these documents, and such an one 
now submits to his readers a brief account of what seems to 
him a very noticeable part of the system described in 
the Welsh laws."'" 

A fact which at once strikes us is that very great import- 
ance is attached to nationality. The pure-blooded Welsh- 
man has many privileges which he does not share with any 
foreigner, or with any one who is tainted by foreign blood. 
We constantly read of aliens and foreigners, and seemingly 
a considerably part of the population was, or was deen|ed 
to be, of alien descent. But with scarce an exception the 
alien is a villein ; not indeed a slave or bondsman, for below 
these alien villeins there is a yet lower class of real slaves, 
whom the Welsh lawyers constantly compare to the beasts 
that perish and lie unavenged ; but still the alien is unfree, 
is a villein, and the very word villein has made its way into 
Wales. In all respects he is on a lower level than the* 
pure-blooded Welshman. How strict are the notions 
entertained concerning purity of blood may be seen from 
the provisions which permit the alien, whose ancestors have 
for several generations been settled in Wales, to become a 
true Welshman. According indeed to one authority, but 
one which seems open to suspicion or worse, no less than 
nine generations are requisite to purge out the stain of 
foreign blood, and thus a period of nearly three centuries 
may elapse before a true Welshman is born of a foreign 

♦ I cite the three Codes as Veh., Dim., and Gwent., respectively by Book, 
Chapter and Section, and the remaining tracts as Bk. IV., V., etc., here again 
giving Chapter and Section, 
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Stock.**' This is probably exaggeration, but more trustworthy 
authorities agree that long settlement in Wales is necessary, 
the Uumber of generations requisite being apparently 
three.t 

On hardly any point is there so striking a difference 
between the Welsh laws and the earliest English laws that 
have come down to us. In England, to all appearance, law 
very rapidly became territorial, and he was a West-Saxon 
who lived in Wessex. It may well be that for some time 
after the Teutonic invasion, Jutes, Angles and Saxons thought 
of their laws as the laws of their race, not of their territory. 
In Ine’s code the Welshman, even when no slave, is clearly 
not on a level with the West-Saxon J He has a smaller wer^ 
probably an altogether inferior status. But Ine’s code 
belongs to the seventh century, and there rhust have been 
many Welshmen in his dominions who had become his"^ 
subjects not by birth but by conquest. No such distinction 
appears in our next code, that of Alfred, and from that time 
onwards the laws hardly mention the Wealh,§ though a large 
portion of the population of the south-western counties 
must have been of British descent, and must have spoken a 
Celtic tongue. So again after the Danish invasions, “ the 
Danes’ law ” seems to have rapidly become territorial, and 
indeed the phrase became the name of a territory. || No- 

* Bk. XIII. 2, § 66, 67. This thirteenth book seems to me the least trustworthy , 
of all the authorities, and such I understand is the opinion of better judges. 

t Bk., V., 2, § 123, 126, 144. 

X Ine 23, 24, 32, 33, 46. (I cite the Anglo-Saxon Laws from the second 
edition of Schmidts Gesetze,) 

§ iEthelstan, VI., 6. ^Ethelred, II., 6. 

II It still, I imagine, gives its name to the Hundred of Dacorum in the County 
of Hertford. This means the Danes* hundred, for our ancestors thought it 
classical to call the Danes, DacL This hundred perhaps got its name as 
being the only district south-west of the Watling Street, which was under the 
Danes* law. That law we are told extended to the Watling Street and eight 
miles further. This would nearly include the hundred in question. {Leges 
Edwardi Cottfessoris, 30(27).) 
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where do we hear anything of the archaic system of 
“ personal law/* as it is called, or of tribal or national law 
as we might better call it, which prevailed on the Continent 
and which allowed the Frank to carry about with him his 
Salic or Ripuarian law into Saxony or into Lombardy or 
wherever he might go. Probably what distinguished England 
from the Continent was this : that on the mainland there 
was one system of law utterly different from the customs of 
any of the German tribes, the Roman law. The Church 
was deeply interested in its preservation, and the clergy 
secured from their conquerors and converts the privilege of 
retaining their old law. This made a nucleus, round which 
an elaborate system of “personal law** arose, each man 
keeping wherever he might be the law to which he was 
born. In England, Roman institutions perished, and the 
British Church gained no hold over the invaders. But be 
the explanation what it may, the Danes* law rapidly becaihe 
the law, not of men of Scandinavian descent, but of Eastern 
and Northern England. Even the Norman Conquest, 
deeply as it affected the history of our law, placed no new 
nation alongside of the English. The privileges which 
belonged to Normans as Normans were very few. At last 
we find the Common Law of England so utterly careless 
concerning purity of blood that it holds every man an 
Englishman if born in the English king’s dominions, an 
%lien if born elsewhere. Very different is this from the 
Welsh law with its excessive care for pure Welsh 
nationality. 

To refer this difference to an ultimate difference in national 
character would be rather easy than satisfying. Before so 
doing we should remember that the English conquest of 
Western Britain must have done much to make the Welsh 
law the law of a race not of a territory, and to keep alive 
the memory of pure Cymric descent. The Welsh had ah 
outstanding claim to the whole of Britain, and to no 
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narrower territory could their law attach itself. In tlie 
struggle against English invasion they became an exclusive 
people. 

The same causes which made for the preservation of a 
national as opposed to a territorial ideal of the state, must 
have aided the retention in Wales, down to the very last 
days of Welsh law, of an organisation of society for legal 
purposes by kindreds and families. No one will now be sur- 
prised to find traces of a time when the kindred or clan and 
not the individual was the true unit of the legal system. 
But in Wales, so long as Welsh lawyers continued to write 
about Welsh law, that time had not wholly passed away. 
The kindred or clan was, to use a phrase but little too 
technical, a corporation having rights and duties in its 
corporate capacity, not indeed a corporation created by 
by law, but one which the law must recognise. The consti- 
tution of these kindreds and their corporate rights and 
duties are a matter well deserving of observation, and we 
may be pardoned for speaking of them at some length. 

The kindred {cenedl) must have normally been a body of 
considerable size, for fifty of its full grown male members 
were often required to act in common, and in some cases 
even three hundred. It is a body of kinsmen tracing their 
descent from a common ancestor, and there are some signs 
of a theory that all these kinsmen are distant from the 
common ancestor by at least three generations. K 
family of aliens is not a kindred until at least a certain 
number (some say nine) generations have passed away. 
One curious passage suggests that, according to the current 
notion, this is the way in which all kindreds have been 
formed.’^ After aliens have remained in the country for the 
,due time a Welshman is born, and he becomes the head of 
the kindred, and he is not in law called the son of his father 
being rather his father’s father in the law.f 

• Bk. V., 2. § 144. , t Bk. XIII., 2, § 66.67. 
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The relationship between the members of a kindred was 
normally a real blood relationship, but we read of nine 
methods ‘‘ by which. strangers can become relations/’'*'* Each 
of these consists of some great service done to a kindred, 
espousing its cause in a blood feud, or the like, and the 
benefactor thereby becomes a member of the clan which he 
has benefited. There are other passages which show that 
similar legal fictions were not unknown. The lord who 
takes by escheat becomes the son of the dead man,t and 
as already said a man may be his own father’s father. But 
normally the bond of union was blood relationship, 
and that agnatic. The bond of kindred was closely 
connected with the possession of land, and though there is 
some slight conflict between our various authorities, it 
seems perfectly plain that according to the oldest law, and 
the law which prevailed in Gwynedd down to the time of 
Edward the First, no woman could in any case inherit land.t 
In three quite exceptional cases she could transmit to her sons 
a right to inherit hei father’s land along with her brothers. 
It is constantly assumed that is the duty of a woman’s 
kinsmen to give her in marriage where her sons may obtain 
a paternal inheritance. If they fail in this duty her sons 
will inherit through their mother. If a Welshwoman be 
given in marriage to an alien, if she be given as a hostage 
into a foreign land and there marry, if she suffer rape by an 
alien, her sons will inherit with their maternal uncles and be 
members of their mother’s kin.§ These (with one other to 
be hereafter mentioned) are the exceptional cases, and in 

^ Bk. X., 3. t e.g,, Ven. II., 6, § 28. 

+ The Bishop and jChapter of St. Asaph, stating their grievences against 
Llywelyn (A.D. 1276), say, “ Mulieribus et si alif heredes deficiant, jus succes* 
sionis hereditarie immo denegat. Set hoc consuetudo patrie est.” This admission 
seems conclusive*! See also the Statute of Rhuddlan, and Ven. II., 15, § z. « 

§ Ven, II., 15, § 1-4. The same rules wi^ slight variations occur ta many > 
other passages. 
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all others it is through males and only through males that 
relationship is traced. 

A man therefore belongs not to many kindreds, but to on& 
kindred, namely, that to which his father belongs. But it is 
a very noticeable fact that maiTiage did not in Wales, anymore 
than in England, take a woman out of her own kindred and 
transfer her to that of the husband. Here we can only 
notice this fact, hoping to return thereto at a more con- 
venient season. However, plain it is that in Wales, as in 
England, the wife remained a member of her own kindred."'' 
But though, as already said, a child normally belongs to his 
father’s kin, there are exceptions to this rule. Owing 
to the somewhat loose notions of marriage and legitimacy 
which prevailed in Wales, it was not always easy to deter- 
mine who a child’s father was. Apparently the son even of 
a common prostitute! is not a child without a father. If 
the mother can affiliate him he becomes a member of his 
father’s clan* If the attempt to affiliate him be unsuccessful 
(and no more than one attempt is ever allowed), he becomes 
a member, and seemingly a perfectly legitimate member of 
his mother’s clan. For him, as for the most lawfully begot- 
ten of children, a wergild (or galanas) is payable, and there 
being no father’s kindred a greater share than usual is paid 
to the maternal relatives. J If the man on whom a child is 
fathered be living, he may free himself by solemn oath.§ 
If he be dead then the matter rests with his kindred. Here 
we see the clan and its chieftain in full activity and get a 
glimpse of the organisation. The chief with six of the clan 
may go to the church and there by oath repudiate the 
child, and seven other members must swear that the oath 
is pure. If there be no chief, the men of Gwynedd require 
the oaths of twenty-one kinsmen, while in Powys and Dyfed 

** Legg. Henr. Primi. 70, § 12, and Schmid, Anhang VI., § 7. 

t ** A woman of bush and brake.’* Gwent. !!•, 39, §40. 

t Ven. 11 ., 31, § 7, 8. I Ibid, §4. 
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there must be fifty swearers. Provision, however, is made to 
prevent the denial being given by those whose interest 
conflicts with their duty. Those with whom the child would 
be entitled to share the paternal inheritance are disqualified 
to repudiate him. Until solemnly repudiated the child is 
“ a son by sufferance,*' and the clan must pay if he commits 
manslaughter, but have no claim if he be slain, having as it 
were the burden but not the benefit of being related to him.* 
A solemn and impressive form of adoption is provided. 
The chief and six of the best men may acknowledge the 
child. The chief takes the child’s hands within his own and 
kisses it, then places its hands within those of the oldest of 
the other men, who kisses it, *‘and so from hand to hand until 
the last man.” If there be no chief, the ceremony is per- 
formed by twenty-one (according to others, fifty) of the 
clan’s best men.f 

Over the clan there presides a chieftain (pencenedl). 
Concerning the title by which he holds his power, the more 
trustworthy sources give us but little and that negative 
information. It is not a hereditary title. , “ A son is not to 
be chief of kindred after the father in succession, for chief 
of kindredship is during ]ife.”J From this we may infer that 
though not deemed hereditary, such it was tending to 
become ; and this is probable, for from the same source we 
learn that the nobility of the chief extended to the members 
of his family, their galanas, or as the English would have 
said wcr^ being greater than that of the mere non-noble free 
man.§ Less trustworthy authorities are richer in informa- 
tion. “ A chief of kindred is to be the oldest efficient man 
in the kindred to the ninth descent.” || How far this 

# Bk. V., I, § 7. Bk. V., 2, § 82. 

f Vcn. II., 31. Dim. II., 8, § 30 Gwent. II., 39, § 40. Bk. X., 7, § 4. • 
Bk. XIII., 2, § 120. 

J Gwent. 11 ., 40, § 10. § Gwent. 11 . , 5, § ii. Dim. II,, 17, § 23. 

II Bk. XIII., 2, §88. 
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requirement was actually fulfilled in practice we cannot say, 
nor is it impossible that age was reckoned in some artificial 
manner which represented the members of an older line as 
themselves older than members of younger branches, for by 
such means a transition may have been made to that 
hereditary transmission of the office against which the law 
expressly provides. 

The chiefs position is one of honour and privilege. In 
the Welsh laws, as in other ancient systems, every man has 
his price, the price which must be paid for him in case he 
be slain. In Wales this price is called galanasj and like the 
wergild of the Teutonic nations, it fixes a man’s station in 
society." Now the galanas of the chief is according to the 
Venedotian Code, ‘‘nine score and nine kine once 
augmented.”! Concerning the phrase “once augmented” 
we can only here say that it seems to mean that the sum 
named is to be increased by one-third of itself. The chiefs 
valu§ thei'efore is 252 kine. He is thus ranked on a level 
with the highest of the king’s servants or officers of state, 
the steward, the chancellor, and the chief huntsman. The 
value of the mere Welsh free man according to the same 
system is 63 kine.J In the other codes the difference 
between the chief and the free man is still greater, the life 
of the one being apparently nine times as valuable as that 
of the other. § In short, no one is more honourable than the 
chief of a clan, save only the king, queen, heir apparent to 
the throne, and the chief of the royal household, for even the 
king has his price in Wales, as in England and in Scotland. 

Many other payments are regulated by the amount of a 
man’s galanas^ for instance, his saraad or honour price, the sum 

**The same word galtics or galnys occurs in the old Scotch Regiam 
Majestaiem, (Acts of Parliament of Scotland^ p. 273, 276, 300.) Seemingly it 
means murder ^ slaughter, 

t Ven. in., I, § 27. 

t Ven. III., x, § 31. 

§ Dim. II., 17, § 21, 27. Gwent, II., § 9, 15. 
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he receives if insult be done him, the ehediew^ relief or heriot 
payable on his death, the amobyr or fine for leave to marry 
his daughter, and the cowyll or morning-gift and agweddi or 
dower to be provided by her husband. Thus gcdcmm 
fixes a man’s general status, just as in England many legal 
consequences depend on the amount of a man’s wer» 
Judging by this standard, the chief’s position is honourable 
and exalted. He enjoys other privileges and immunities. 
He receive galanas for the death of a kinsman, but does not 
pay.* He is entitled to twenty-four pence from every youth 
admitted to the kindred, and to twenty-four pence from 
every kinsman who places a woman under his protection,! 
To slay him is among the gravest crimes.! In all matters 
which concern the clan he takes the lead, and if in 

counselling ” a kinsman he has recourse to a blow, that 
blow may not be redressed. § 

Thus much we have on good Authority. The Triads of 
Pynwal, to which we refer with very much less confidence, 
ascribe to the chieftain vast political and constitutional 
importance. For instance, it is by a chief of kindred that 
an assembly may be convoked for the deposition of an unjust 
king. II These Triads bring out very strongly the theory, 
doubtless the old traditional theory, that the Welsh nation 
is constituted, not of individuals, but of kindreds each under 
its own chief. But they are poetic and vague, and probably 
in their present form of little "value as evidence of fact, 
though of much value as evidence of ideals and aspirations. 
They leave the impression .that the kindred for many pur- 
poses, both civil and constitutional, acts as a body, being in 
some sort represented by its chief. Also the chief has large 
though rather indefinite powers in the internal government*of 
the kindred and the direction of its affairs. Every one of 

* Gwent., IL, 39, § 14. f Ven. 11 . , 19, § r, 2. t 8, § 8. 

§ Dim., II., 8, § 20. !' Bk. XIIL, 2, § 62. 
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the kindred is to be a man and a kin to him, and his word is 
“paramount to the word of every one of the kindred.”’" 
“ Three things, if possessed by a man, make him fit to be a 
“ chief of kindred ; that he should speak on behalf of his kin 
“ and be listened to ; that he should fight on behalf of his kin 
“ and be feared ; and that he should be security on behalf of 
“ his kin and be accepted.”! “ It is the duty of every man of 
the kindred to listen to him, and for him to listen to his man. 
We are told more definitely that he is entitled to maintenance 
from the ploughs of the kindred. § He also has the privi- 
lege of imprisonment, whatever that may mean.]! He is 
assisted by a council of seven elders, also by a “ represent- 
ative’* of the kindred, and by one who bears the ominous 
title of “ the avenger.”^ The avenger punishes evil doers 
and leads the kindred to battle. This must imply impor- 
tant duties, for it is as a corporation capable of making 
private war that the kindred retains its chief importance in 
Welsh law. The “ representative ” must we are told be a 
learned man. It is for him to act as the chiefs deputy, 
and we must regard him as the kindred’s peace-maker, 
negotiator, and man of business. To the existence of the 
council of seven elders, the avenger, and the representative 
there is testimony in the “ codes,” but hardly anything is 
there said of their qualifications, rights, or duties.'"’" 

Though there is some evidence that the kindred as a 
corporate body is still capable of possessing property, it is 
chiefly in the sphere of criminal law, or what we should 
consider the sphere of criminal law, that it finds scope for 
its corporate activity. The whole subject of Welsh criminal 
law is well deserving of examination, but here it is only 
netessary to premise a brief explanation, and one which 
will hardly surprise those who are acquainted with other 

* Jbid.^ § 165. t Ibid,, § 163. J Ibid,, § 88. 

§ Ibid., § 131, II Ibid,, § 133. f Ibid., § 88, 162, 

** Gwent. II., 39, § 38, 55. Dim. II., 8, § 8. 



THE KINDfeED AND THE BLOOD FEUD, 357 

ancient systems of law. The Welsh laws in some cases 
inflict real punishments. Most frequently these are fines or 
mulcts payable to the king or lord, but mutilation and 
death are occasionally though rarely denounced. There is 
a real penal or criminal law. But this does not extend to 
what we are wont to think the gravest of all crimes. It 
does not extend to homicide. Neither manslaughter nor 
what we call murder was, strictly speaking, a crime at all. 
It was a legal justification for a blood feud, which feud 
might be composed by the payment of the slain man’s worth 
or galanas^ a payment of just the same nature as the 
wergild of our own old laws. Criminal or penal law, the 
law which does not extort reparation but punishes, seems to 
have followed the same course of development in Wales as in 
England. It is seriously doubtful whether at any time before 
the Norman conquest homicide, unless it was accompanied 
by some foul and diabolic dealing which made it morthy was 
punished in this country by anything beyond a pecuniary 
mulct, while it is certain that the punishment of death had 
long been freely applied in cases of theft and even of petty 
theft.'" There is some discrepancy between the variou^ 
Welsh authorities as to the limits within which the blood 
feud . is permissible. According to one version of the 
Venedotian code the slain man’s kindred may only revenge 
his death on the person of the slayer. I Apparently, there- 
fore, in North Wales that step towards the abolition of the 
feud had been taken which in England was taken by King 
Edmund. In this case we are able to test the value of the 
Welsh authorities by appeal to a very trustworthy source. 
Edward the First issued a commission to examine witnesses 
from North Wales touching their laws,| and one of these 

* As to what constituted Morth^ see Schmid, Gesetze^ Glossar. 

t “ No one is to be killed on account of another but a murderer. . . . For 
“ if the kindred disown the murderer, there is no claim upon them.*’ Ven. III., 
I, note, § 19. Compare Laws of Edmund. 

J Printed by Wotton in an Appendix to Leges Wallicce, 
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gave evidence of just such a limitation of the blood feud as 
marks the Venedotian code and ascribed it to David ap 
Llywelyn, apparently the prince of that name who died in 
1246.’^ In the other codes there is certainly no such 
limitation. An act of homicide if not duly paid for within 
the appointed time is still a signal for private war of kindred 
against kindred. That the revenge was not originally 
restricted to the person of the slayer should be clearly 
understood, for only thus can we understand the composition 
for homicide whether it be called wergild or galanas. The 
slayer’s kindred must pay the money, not because they are 
bound to help a kinsman out of a difficulty, but because 
they themselves and every of them are liable to the revenge 
of the slain man’s clan. With the money, wergild or galanas^ 
they purchase not their relatives’ peace, but their own. On 
the payment of the galanas within due time, what may fairly 
be called, a treaty of peace is concluded. Three hundred 
men of the offended kindred swear that the slayer is forgiven, 
and everlasting concord and perpetual amnesty are estab- 
lished.! 

*Now first we must notice that though -a man properly 
belongs to one kindred only, namely, that of his father, he is 
by no means a stranger to his mother’s clan. If he slay or 
be slain, not only his paternal but also his maternal kin are 

^ The passage is curious: — “Ithel ab Philippi juratus dicit idem in omnibus 
“ cum Kenewrek prejurato, adjiciens quod Princeps potest pro voluntate sua 
“ leges corrigere et in melius reformare, exemplificando de David %b Lewel. avo 
“ Principis nunc, qui delevit per se et consilium suum le Glanas per totam 
“ Northwalliam. Videbatur sibi et consilio suo quod culpa suos debeat tenere 
“auctores delipquentes, et non alios, qui nichil deliquerint, quod alitef heri 
“consuebat colligendo Glanas, &c.” {Wotton, p. 524). Apparently Edward’s 
commissioners did not understand this, for some one has written in the margin 
of the Roll, “ Inquirendum quid sit Lex Glanas. Examinandum de emend. 
Legis.” We, however, have no difficulty in'catching the drift of the remark. 
According to Ithel, David freed the kin from the feud because he thought it 
unjust that the innocent should suffer for the guilty, “ quod fieri consuebat,” 
t Ven. III., I, § 16. 
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involved in the feud. Seemingly it is thought that his 
mother’s kin have only one-third share in him. They pay 
or receive a smaller part of the galanaSy the greater part 
being paid or received by the father’s kinsfolk. It is well 
worthy of note, that of this rule which is firmly established 
in Wales, we have evidence from England also.* Thus 
there are four kindreds involved in each feud, and apparently 
the maternal kin on the one side is at war with the maternal 
on the other, the paternal with the paternal. At least, 
paternal kin pay to paternal, maternal to maternal ; and 
paternal swear peace to paternal, maternal to maternal. 

When we pass to more minute rules, we find that these 
were evidently the subject of many differences of opinion. 
We are told what some say” and others hold,” and one 
Welsh lawyer frankly confesses that the sharing of galanas ” 
is one of the three complexities of the law.”t However, 
even on this dangerous ground, we may take a few steps. 

In the first place we must distinguish from the galanas 
another payment, namely, the saraad. Whenever a person 
is subjected to any injury or disgrace, saraadis done to 
him, and must be paid for. Just as every man has a certain 
price which must be paid if he be slain, so he has a certain 
saraad or, as we may term it, ‘‘ honour price,” which must 
be paid if he be insulted. + The latter price varies with the 
forfner. Thus, if a man’s galanas be three score and three 
kine, his saraad is three kine and three score pence, the one 
being determined by the other. Similar instances of prices 
for minor injuries, dependent on the amount of the injured 
persons wergild are to be found in the old English laws. 
Now, if a man be slain, saraad is done him, and must be paid 
for. But saraad and galanas spring from different notions. 

^ Legg. Henr. Prim. 75, § 8, 9, 10. Supported by Alfred, 27, 
t Bk. X., 7, § 27. 

} Saraad seemingly means disgrace. I borrow the phrase “ honour price ” 
from the translation of the Irish laws, 
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The gdams is payable (as in the English mer) for very 
much less than murder. It is payable seemingly for every 
voluntary homicide; it is payable even in cases where a 
modem coroner's jury would be inclined to refer death to 
misadventure, or to the Act of God. Saraad^ on the other 
hand, is payable only for injury wilfully inflicted. The 
diiference is brought out thus : If an idiot slay a man, the 
idiot's kindred must pay galanaSy but they need not pay 
saraad^^ and such also is the case where the slayer is an 
infant.! To occasion there must be bad will; but 

nothing of the sort is necesssary to give rise to galanas. 
But ordinarily, where there is homicide, both payments must 
be made. Now saraad is paid both by and to af narrower 
class of relations than that which pays and receives galanas. 
One-third is paid to the slain man’s widow if he leaves one 
and the rest is divided among his near relations. Authorities 
differ as to how near the relations must be who claim the 
saraad. One names only father, mother, brothers and sisters J 
(whom we may call the household) ; another names brothers, 
first cousins and second cousins § (whom, for reasons which 
c^not be here given, we may call the inheriting family)^ 
while others, perhaps describing the practice of a later date, 
after deducting the widows third mix the rest of the saraad 
with the galanas. || So again the saraad is paid by a narrower 
circle of relations than those who pay galanas. Generally, 
indeed, the books speak as if the offender pays the whole 
saraad, but it seems that at least in case of his insolvency 
his kinsmen to the distance of second cousins are liable.^' 
Now here again is a curious likeness to old English 
law. The payment of the bulk of the wergild was preceded 

♦ Bk. IV., I, § 2, 4. t Bk. VI., I, § 17. 

% Dim. II., I , § 14, z6. (In the last of these passages saraad in the English 
version seems a mistake for galanas.) 

§ Ven. III., I, § 19. II Ven. IIL, i, note § 22. 

^ Gwent. II., 8, § lo. Ven. III., i, § 19. , 
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in England by the payment of a sum to the nearest relatives 
of the slain. This was the heals-fang; in the Latin versions 

apprehensio colli^'' the taking of the neck. ^^Heals-fang 
belongs to the children, brothers, and paternal uncles ; that 
money belongs to no kinsman, except to those within the joint 
{binnan cneowe).*"^" Our older commentators supposed that 
heals-fang had something to do with the pilloi:y. But Dr. 
Schmid has ingeniously suggested that it is connected with 
a mode of representing the degrees of relationship by 
reference to the various limbs of the human body which was 
well known among the Germans. + It is the portion taken 
by those who ‘‘stand in the neck,” those who are within 
the ]omi {binna cneowe) ; more distant relations “elbow 
cousins,” “ nail cousins,” and the like have no share. 
However, there are many differences between the heals-fang 
and the saraad, and we by no means intend to suggest that 
the resemblance between Welsh and English law is due to 
any survival of British customs in England, or to any 
' influence of English upon Welsh law. 

The saraad being paid, it remains to pay the galanas^ 
which is of considerably greater amount and importarite. 
Some light on its distribution is thrown by the strange 
number which the Welsh took as the unit of galanas. 
When these laws were written, the use of money, at least 
as a means of reckoning, had become common ; but the 
galanasy an old traditional payment, is always expressed in 
terms of cattle. The unit of galanas^ if we may so speak, 
the worth of a mere free man, is “ three score and three 
kine,” more noble persons being valued at “ six score and 
six,” or “ nine score and nine.” Now the number 63 is not 
only the product of two very sacred numbers, 7 and 9, but 

* Schmid, Anhang, VIL (In the Record edition this is printed at the end'ofthe 
laws of Edward and Guthrum). 

f Schmid, Glossar. Heals»fang, Grimm, Deutsche RechU Alterthumer 
p. 468-470. 
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it is also the sum of the geometrical series i + 2 4 * 4 to six 
places. Six persons or classes of persons can pay 63 cows, 
the first person or class paying one cow, the second twice as 
much, the third twice as much again, and so forth. Apparently 
it was this property of the number which gave it a place in 
the galanas system. 

So far as we can see the burden of paying galanas was 
borne thus* ; — Divide the whole sum by three ; one of the 
three parts falls on the slayer and his nearest relations, 
whom we will call his household. Of this the slayer him- 
self pays one-third, his father and mother one-third, his 
brothers and sisters one-third, the father paying twice as 
much as the mother, and a brother twice as much as a 
sister. The remaining two-thirds of the whole sum are 
again divided by three, two-thirds falling on the paternal, 
one-third on the maternal kindred. Of each kindred, six 
classes of relations pay, the first class paying twice as much 
as the second, and so on. It will be seen that if the total 
sum be sixty-three, the class which pays least must provide 
the third of a cow ; while if the full galanas be “ nine score 
and nine,’* the class which pays least is liable for just one 
cow. 

The mode of computing the degrees of relationship seems 
to be “ parentelic,” that is to say, my father and all his 
issue constitute a class or parentela, but these, since they 
take the household’s third, are not one of the six. The first 
of the six consists of my grandfather and his issue, other 
than my father and his issue ; the second consists of my 
great-grandfather and his issue, other than my grandfather 
and his issue. Thus a sixth cousin is in the last class which 
pays oj receives galanas. A mode of reckoning somewhat 

* The passages most in point are, Ven. III., i, and the version in the notes 
to that chapter, Dim. II., i. Gwent. 11., 8 . Bk. IV., 3 . Bk. X., 3 . The 
account in the text is compiled from these, and is not exactly borne out by any 
one of them. The discrepancies, however, seem due rather to imperfections of 
statement than to any difference of princi^e. 
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similar to this was apparently prevalent in England also,* 
and indeed is still involved in our law of inheritance, which 
exhausts my father’s issue before it passes to the next 
parentela. f 

The right to receive galanas is governed by much the 
Same rules. There are, however, differences. In the first 
place, the lord at the time of which these laws speak takes 
one-third of the whole for his trouble in exacting payment. 
Then, again, the slain man of course receives nothing, and, 
consequently, the household’s share is somewhat differently 
distributed. But the most curious point is that a woman 
pays but does not i;ieceive galanas. The notion seems to be 
that she pays as representing her infant, or yet unborn 
children ; for a woman who is past child-bearing, or will 
swear that she will never have children, is exempt,* and if 
she have children of full age she is absolved by their 
payment.:!: In cases where she pays she is only liable for 
one-half of a man’s share. § 

Apparently each class of relatives is liable to pay or 
entitled to receive the whole sum allotted to it, however 
few or many be the members of the class. Beyond the 
relatives bound to pay galanas stand yet remoter kinsmen 
who, if the sum cannot be otherwise raised, are bound to 
contribute a “ spear penny,” and can only escape by 
swearing that they are of no kin to the slayer. || But all 
these rules are probably only rules apportioning the burden 
as between various members of the kindred. If the whole 
sum be not paid then there is war between the kindreds, 
even though certain members of the offending clan have 

* Schmid, Glossar,, Cnedw. 

f But there are many difficulties about the Welsh reckoning which T cannot 
pretend to have solved. Ven. II.,;, § 12, Dim. 11 ., 1, § ly-ag. Gwent.* IX., 
8, § 1*7. Bk. IV., 3. It is, however, much more intelligible than the Irish. 

t Ven. III., I, § 21-23. Ven. II., i, § 64, 

§ Ven. II., I, § 64. Dim, II., i, § 16. 

II Ven. III., I, § 13. 
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been ready with their contribution — such at least must 
have been the old rule, though, doubtless, it was mitigated 
in course of time. 

We have already noticed the resemblance to English 
law in the distribution of the burden and benefit of the 
composition between paternal and maternal kin in the 
proportion of two to one. A division of the wer into three 
parts, one of which is paid by the household, one by the 
father’s and one by the mother’s kin, is found in the Lex 
Salica.* There is, however, little to be gathered from the 
so-called Leges Barbarorum concerning the mode of dis- 
tributing the wer, and not much more to be gathered from 
the Anglo-Saxon authorities. Owing to the power in one 
case of the Frank Empire, in the other of the West-Saxon 
house, the old wer -gild system rapidly gave way before a 
system of punishment, and it is to the extreme north of 
Europe that we must look for any body of rules so com- 
plicated as the Welsh. The Scandinavian lawmen seem to 
have delighted as did the Welsh in elaborating the scheme, 
and anyone who will turn to Wilda’s Strafrecht der Germanen 
will find a parallel for nearly every Welsh rule in somd 
authority Icelandic, Norwegian, Swedish or Danish. t For 
instance, in the East Gothlanders’ law, as in the English, 
as in the Welsh, the paternal kindred pay twice as much as 
the maternal, while (and this is very remarkable) the West 
Gothlanders’ law has the rule that six classes of relations 
pay, each paying twice as much as the one which is one 
degree more distant. I 

* Lex, composit. homicid. (Hessel’s and Kern’s ed., 388-396). 

t Wi E. Wilda, Strafrecht der Germanefti p. 372, f. It seems to me that 
many, if^not most of the writer’s conclusions concerning the early stages in the 
development of criminal law, though derived entirely from Teutonic sources, 
hold good also as to VS^elsh law. It is much to be regretted that of early Scotch 
law we have but the merest fragments, and at present it is hardly safe for any 
but an Irish scholar to speak of Irish law. 

{ Wilda, p. 379. 
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It is plain that since every manslaughter involved four 
kindreds in the feud, some nice questions might arise from 
the mutual interference of family obligations. A man might 
be called on to support his mother’s kin in a feud against 
his father’s kin. Such a case is actually provided for, and 
in the strangest fashion. If a man slay another of his own 
kindred he has to pay to* the kindred the galanas of the 
slain, and in this case he alone is liable, for the kindred 
cannot pay to itself.* He also forfeits his patrimony, and 
doubtless the law affords him but little protection against 
the justice more or less irregular of a domestic forum ; but 
lawfully he may not be slain ‘‘ since the living kin is not killed 
for the sake of the dead kin.”+ Now if a man in avenging 
the death of a maternal relation kill one of his own kindred 
and thereby forfeit his patrimony, he is to be allowed an 
inheritance from his maternal grandfather. J Perhaps there 
is no more striking example of the queer mixture of barbarism 
and logic which characterises these Welsh laws. One of the 
few exceptional cases in which a woman can transmit 
inheritance to her son is where that son is a murderer. 

Even long after the English had finally mastered Wales, 
and when there could no longer be any talk of the blood 
feud as a legal mode of redress, the payment and receipt 
of galanas continued. In the same way in England, long 
after Edmund’s legislation and long after the Norman con- 
quest, we hear of men paying and receiving the wer^gild 
Among the Welsh authorities there is a book of precedents 
for pleaders, seemingly of as late date as the reign of 
Edward the Fourth* This contains “ a plaint of galanas.'' 
This is the plaint of John, son of Madog, &c., on account 
of there being two parts on behalf of the father, and the 
third on behalf of the mother of John, son of David, to 
** whom came Maredudd, son of Phylip, and caused death 

* Gwent. II., 37, §.2. t Gwent. II., 39, § 54. 

X Dim. II., 8, § 21. Gwent. II., 39, § z. Bk. IX., 30, § x. 
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to lSiat said Johii^*^ It then states with good aiid sufficient 
pleadet’s verbiage how Maredudd dealt with the said Johiii 
and public attack through wrath and 
‘ d anger, and animosity, and sUrreption, and distesjpect, 
the lord, and to the dominion, and to the^^kindred;/* 
It demands the payment of thrC'e marks, the worth of a 
free privileged uchelwr (gentleman). It is addressed to 
‘^ the governors,” for “ the law has not apportioned to the 
** lord a share in the worth of anyone, but by causing the 
'‘ inquiring party [the plaintiff] to obtain the whole.”* 

One more testimony to the endurance of the blood feud 
$hall be given, and this from an unimpeachable source, 
namely, the English Statute Book. First we must notice 
that if a man be charged with slaying another and wish to deny 
the accusation, he can do so. The Welsh law, like«>other 
old systems, recognizes compurgation as the usual mode 
of trial, or rather of defence, in criminal cases. The 
number of compurgators required is very large, far larger 
than any of which we hear in England or on the Continent. 
In the case of homicide, the number of men who help the 
accused in '' making his law ” is no less than three hundred, 
and they must be men of his kindred, “ The oaths of three 
" hundred men of a kindred are required to deny murder, 
" blood, and wound, and the killing of a person,” and there- 
fore, the law adds, the same number of oaths is required 
vihen galanas is paid and peace thereupon sworn. Now a 
Statute of the year 1413 (i Henry V., c. 5), refers to the 
then late rebellion in Wales and complains that the Welsh- 
men are still taking revenge for the deaths of their kinsmen 
against the king’s faithful lieges, and some of such lieges 
they Jkeep in prison until they have paid ransom, or until 
they have purged themselves of the death of the said rebels 
so slain as aforesaid, " par un assacht selonc la custume de 

* Bk,XIi„ II. 

f A sack* An oath, a troth. Pi\ghe*a W^lsh DicHonary, 
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GalleSj^^esi adire |>ar le serement <Se bccbbinTO^ 
fact is that the Welshmen had been acting a0a<^dipg tp 
their notion# of Jaw and requiting ^ee hundred compur- 
gators. This not the only instance in which 
Book bears put the testimony of the Welsh laws, but ihere* 
at least for a time, we must take leave of the Kindred and 
the Blood Feud. 

F. W, MAITtANn. 


III.— THE GROWTH OF THE GRAND JURY 
SYSTEM. 

npHE Great Charter, by its well-known 29th Chapter, 
declared that no freeman should be taken or impri^ 
soned but by the lawful judgment of his equals, or by the 
law of the land. This, as explained by Lord Coke, was 
but declaratory of the common law, and meant that no 
man was to be restrained of his liberty, unless by Indict- 
ment, or presentment of good and lawful men, where such 
deeds be done; and, as is known, the mode in which such 
Indictments and presentments were found was by the inter- 
vention of the Grand Inquest or Grand Jury, or by its 
equivalent, the Coroner’s Inqusition, in the cases comihg 
within that officer’s jurisdiction. 

A prominent characteristic of the Anglo-Saxon juris- 
prudence being the great importance attached to general 
character, the leading principle pervading the Eng^lish 
criminal law, from even the earliest times, seems to have 
been that, except when taken with the or red- 

handed, no person should have his liberty imperilled J>y% 
criminal trial, unless the circumstances of the accuHiticifn 
were of so notorious a character as to raise a violet 
presumption of its truth. In a state of society in, whiem 
everyone was a surety or permanent bail for the g^d 

26'^^ ■ 
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bf^fYiaor ^df liis neijglAMur, the public opinion of » the 
vicm^e was probably the best test of the trulbi m 
acjeuwitipn, each district having a direct interest in bringing 
odpainals to justice. Even after the functions of the 
Grand Jury had become distinct from those of the Petty 
Jury, “le Graunde Inquest” of Edward III. represented 
the publica of the country, filling the character of 
public prosecutors, presenting such offences to the Justices 
in Eyre as came to their own knowledge, or as were brought 
under their notice by information supplied by others having 
the care of the public peace, as previously, under the laws 
of Ethelred, the twelve senior Thanes of each hundred 
had imposed upon them the duty of presenting all crimes 
within their district. So long as the view of frank pledge 
was observed, there was a public provision for bringing every 
wrongdoer to justice ; but from the time when that ceased, 
and the community was no longer held responsible for its 
members abiding the course of justice, public rumour or 
&me ceased to be represented, except in name, by the 
findings of a Grand Jury, though even then an accused 
person had a great advantage in knowing that he could not 
be put on his trial without the fiat of men of repute in the 
county where the offence alleged had been committed, in 
whose minds a violent presumption of the truth of the 
accusation had been raised. 

A felon could not be convicted, even though he confessed 
the felony, until a Grand Jury had presented the offence ; 

le Graunde Inquest,” as established in 42 Edward III. . 
(a.d. 1368), being summoned to give information to the J ustices 
in Eyre of the crimes that had been committed within the 
county, as Jurors for the King, upon their oaths, to 
present for trial all offences against the peace, the Crown, 
and dignity of the King as opposed to private prosecu* 
tion by Appeal— the truth of such presentments being 
subsequently bried by a Petty Jury. "At the sittii^ 
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of the Eyre, ttoe Justices explained its object, and then 
deliYered their charge, and whatever was inquiraSle by the 
Grand Jury in writing {capitula coronae et itineH$)f in modern 
times conveyed in oral charges; and in their inquiry 
into such matters as were given them in charge, they #ere 
not to try the truth of them (which was the province of the 
Petty Jury) otherwise than in that form and matter 
(according to the nature of the case) the Court and King’s 
Counsel have framed and presented it to their inquiry, where 
the single fact of unlawful killing another, &c., by the hands 
of such a one, is proved unto them so* far, as in their 
judgments it is fit matter of accusation, to bring the whole 
matter of fact, and all that may depend upon it, to a further 
and more full examination.” (Babington’s Advice to Grand 
Jurors, 1677). For the presentment of a Grand Jury was 
not a verdict ; whether they returned Bills vera or 
ignoramus the accused was neither convicted nor acquitted ; 
in the first case a further inquiry followed, in the latter, 
other Bills might be preferred against the same person for 
the same offence at subsequent assemblings of the Grand 
Inquest. 

According to the original form of the English practice, 
the investigatory procedure was excluded, and the triail 
was the only occasion on which the witnesses could be 
judicially examined. It was not till the 34 Edward III. that 
the guardians of the peace were empowered to try felonies 
and misdemeanours, and acquired the name of Justices; 
and the utmost they could do was to have malefactors 
apprehended and kept in safe custody till the coming of 
the Justices of Gaol Delivery. An aggrieved person was 
therefore usually obliged to wait till the Grand Jury Aad 
assembled, and go before them to make his complaint, 
when if the information conveyed to, or possessed by, them 
was such as to raise a reasonably strong suspicion that a 
Clime had been committed by the accu^d within the body 

a6— 2 
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oif th« coitnty for which only they were to inquire, they were 
bound to present him.* But in all this there was nothing 
in the nature of a trial or judicial inquiry ; they were 
merely informing themselves for the purpose of framing 
accusations against those among the community for whom 
they were permanent bail, whose conduct was not that of a 
good citizen. Then, as now, they only heard evidence on 
behalf of the prosecution ; the accused was no party to it, 
nor was he represented in any way ; it was conducted in his 
absence, the deliberations were held in secret, and, if not 
already in custody, the first intimation he had of such a 
charge having been preferred against him was his appre- 
hension under warrant to take his trial. Indeed, so 
absolutely secret were the whole proceedings of this accusing 
body that, according to Blackstone, “ Anciently it was held 
that if one of the Grand Jury disclosed to any person 
indicted the evidence that appeared against him, he was 
thereby made accessory to the offence of felony; and 
in treason, a principal. And at this day it is agreed 
that he is guilty of a high misprision, and liable to be fined 
and imprisoned” (4 Black., 126). 

“ Of the procedure before the Petty Jury (wrote Bentham), 
the characteristic and indispensable property is publicity ; 
of the procedure before the Grand Jury a property still 
more characteristic and declaredly secured is secrecy ; the 
ceremony of an oath is employed for the securing of it ; in 
the official oath exacted from grand jurors, the promise of 
secrecy constitutes a distinctive article” {Principles of 
Judicial Procedure), 

* The neglect, or ^omission, duly to prosecute any offence before the Grand 
Jury v-sually entitled the wrongdoer who was in custody to a receipt in foil down 
to that date, and he could not afterwards be called on to answer for anything 
done before the last assembling of the Grand Inquest. It was in view of this 
immunity that the ** proclamation for the King,” which is still made by the 
Crier of the Court when a prisoner is given in charge to the Petty Jury, and 
the now obsolete form of discharging prisoners by proclaxhation at th# ehd of 
the Assizes, were observed. 
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The object of this secrecy was, of course, in those times 
when there were no magisterial investigations, and the first 
intimation to the accused was usually the arrest after 
the finding of a True Bill, to prevent his getting knowledge 
of the fact and making his escape. “ The original purpose 
(says Bentham) of this secrecy, was to avoid divulging to 
the defendant the evidence that might be produced against 
him in the definitive inquiry called the trial before the 
Petty Jury. Not divulge it to him ? Why not? Lest, by 
absconding, he should elude the hands of justice” 
{Rationale of Judicial Evidence, chap. 10). 

An inquiry conducted on such principles, where according 
to the direction of Pemberton, L.C.J., in the trial of the 
Earl of Shaftesbury in 1681, “ you are to consider of the 
case according to the things alleged and proved, unless 
you know anything yourselves ; but if any of you know 
anything of your own knowledge, that you ought to take 
into consideration, no doubt of it,” was liable to engender 
many abuses ; false accusations might be made, and when 
political or party feeling ran high. Grand Juries might find 
Bills without evidence, or ignore them where the charge 
was clearly established — more especially in Political and 
State trials. 

But though the deliberations of the Grand Jury were 
invariably secret, it seems that anciently the examination of 
the witnesses was not necessarily so, but, if occasion required 
it, might be had in open Court. This, it was alleged, might 
be demanded as of right by those who prosecuted for the 
King, and was the device commonly resorted to in State 
Trials, where Grand Juries were contumacious, or suspected 
of being so, as a means of overawing them. On the trial of' 
the Earl of Shaftesbury in 1681, it was moved, on behalf of 
the Crown, that the evidence before the Grand Ju^ might 
be heard in Court. Whereupon L.C.J. Pemberton said ;rr, 
“ Gentlemen of the Jury, you hear it is desired by the 



373 r «£ eRowtn oat ^ the «eakd jwey systi^. 

Kitty’s CoQDsel (and that we caimot deny) that l3ie evidence 
may be pablicly given, that it may not be hereafter m the 
mouths of any ill-minded persons abroad, to scatter any 
mistakes or untruths up and down ; or to slander the King’s 
evidence, or to say anything concerning them that is not 
true ; therefore, we cannot deny this motion of the King’s 
Counsel, but desire that you will take your places, and hear 
the evidence that shall be given you.” But the Jury were 
not disposed to obey, and, having obtained a copy of their 
oath and retired to deliberate, they returned into Court and 
their foreman thus addressed the Judge: — “ My Lord Chief 
Justice, it is the opinion of the Jury, that they ought to 
examine the witnesses in private, and it hath been the 
constant practice of our ancestors and predecessors to do 
it ,* and they insist upon it as their right to examine in 
private, because they are bound to keep the King’s secrets, 
which they cannot do, if it be done in Court.” L.C.J. : — 
“ The Judges, for the convenience of the matter, have 
allowed, that witnesses should go to the Jury, and they to 
examine them ; not that there is any matter of right in it, 
for, without question, originally all evidences were given in 
Court ; the Jury are officers and ministers of the Court, by 
which they enquire, and evidence sure was all given in Court 
formerly; and the witnesses still are always sworn in Court, 
and never otherwise. And, gentlemen, I must tell you, it 
is for your advantage, as well as for the King’s, that it may 
be sure, that you comply with your evidence, that you do 
nothing clandestinely; therefore, it is for your advantage 
that this is done., and the King likewise desires it. Now I 
must tell you, that if the King requires it of us, and it is 
a thipg that is in its nature indifferent, we ought to comply 
with the King’s desire to have it examined in Court f you 
shall have all the liberty that you can have in private ; what 
question soever you will have asked yourselves shall ask it, 
you please, and we will not cramp you in time, nor ai^- 
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tiiiog of that &atiii& Therefore, gentaemen, there can he 
no Mnd of reason why this evidence .should ni^t be g^ven in 
Gomt. What you say concerning keeping your counsels, 
that is quite of another nature, that is, your debates, and 
those things, then you shall be in private, for to consider 
of what you hear publicly- But certainly it is the best way, 
both for the King and for you, that there should, in a case 
of this natme, be an open and plain examination of the 
witnesses^ that all the world may see what they say.” 

L-C.J. North added : — “ The same thing was stood upon 
and discussed on the last sessions, and then all the Judges 
were of this opinion, and in what all the Judges igree to, 
you should acquiesce. I must tell you from my own 
experience, when the King will, he ought to have it kept 
secret ; I have not known it done publicly in the prderly 
course of business; but I have ♦ often known when it hath 
been desired by those which prosecute for the King, tha^ 
evidence hath been given openly, and I never knew it 
denied ” (8 State Trials, 775). 

Yet, notwithstanding all these precautions and the 
admonition from L.C.J. North — “ Gentlemen, I hope you 
will consider your oaths, and give all things their due 
weight” — “The Juiy withdrew to consider the evidence, 
and returned the Bill Ignoramus upon which the people fell- 
a hollowing and shouting” (8 State Trials, 821) ; and, 
according to Dalrymple ” The acclamations in Court for 
Shaftesbury’s acquittal lasted an hour,” (Memoirs part i. 
Book I, p. 4). 

At the Lent Assies held in April, i6§3, before Baron 
Gregory, at Derby, a Bill was preferred against one “ for 
being a priest, unto the Grand Jury ; who were Knigil^ts of 
the new order of Addressers and violent Tories, but they were 
pleased to return thereon ‘Ignoramus’; but the Judge 
knowing the evidence to be plain, sent them out to considei' 

ft agam, which they did, and Inrooght in ‘ ’ 
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agaip. Upon this, the Judge told them, for the satisfect^ 
of tile country, he would examine the witnesses in opeh 
Court, which being done, the same Jury, upon the same 
evidence on which they found before two ‘ Ignoramuses ’ 
found now ‘ Billa Vera.’ ” 

Babington, in his Advice to Grand furors, published in 
1677, says on this subject : — “ In my own experience, for 
above forty and five years in one Circuit, I have very often 
known many learned Judges, such as Mr. Justice Doderidge, 
the Lord Chief Baron Davenport, Mr. Justice Jones, Mr. 
Justice Whitlock, and many others, often rebuke and reject 
the presentments of Grand Jurors, in cases of blood, and 
other felonies, where they have either varied from their 
evidence, or from the law, the Judges beforehand having 
received some light of the nature and testimony of the fact 
from the Informations and Examinations therein delivered 
into the Court by the Justices of the Peace and Coroners, 
and often either put it upon an open evidence in Court (which is 
very inconvenient) or discharged them of such a Bill, and 
bound the witnesses over to the next Assizes (which is also 
very inconvenient) in regard witnesses may die, or the 
prisoner may die, and so the forfeiture is lost, and the 
offence unpunished ; and in cases of blood there will be too 
much opportunity given for compounding and making an 
interest with the prosecutor and witnesses ; and in these 
modem times, since the happy return of our most gracious 
sovereign. King Charles the Second, I have known several 
learned and pious Judges, some since dead, others yet 
living, and eminent upon the Bench in Oxfordshire Circuit, 
fine and imprison several Grand Jurors for their miscarriage 
and misdemeanorindeliveringin Bills of manslaughter instead 
of Bills of murder, against the clear and positive directions 
of the Court ” (Babington ’s Advice to Grand Jurors, p, •zo^).t 
In 1667, in the case of The King v. Sir H. Windk«t» . 
otJmst-.Jurm of Som^tshire, 2 Eeble, 180, eleven of ithe 
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Grand Joifors were Med ^20 each for refusing to find a'BiU 
for murder “ a.lbeit they were satisfied the man died by the 
hands of the party indicted, and were told this was but an 
accitsation, and no trial of the issue guilty or not guilty.” 
But, according to Hale, fines were only imposed -when, 
having heard the evidence at the bar, the Grand Inquest 
would not find according to the Justices’ directions. 

In i68z, a Bill of Indictment for High Treason was pre- 
sented to the Grand Jury of the City of London against 
Stephen Colledge, the Protestant joiner, as he was called. 
Of the witnesses it was said, “It is certainly true, that 
never men swore more firmly than they did in Court, before 
the Jury, who demanded of the Court a copy of their oaths, 
and that the witnesses might go with them, to be examined 
apart; which request was granted to the Jury, and after 
two or three hours’ consideration, the Jury returned, and 
found the Bill * Ignoramus.’ Upon which the Lord Chief 
Justice (North) demanded, whether they would give nO 
reason for this verdict ; and whether they believed these 
six witnesses perjured ? To which they replied, that they 
had given their verdict according to their consciences, and 
that they would stand by it. To which the Lord Chief 
Justice (North) said : there was never such a verdict brought 
in the world ” (2 Coke's Detection). For which “ Ignoramus,” 
if was said, Mr. Wilmore, the foreman, was, out of all course 
of law, apprehended, and examined before the Council, 
August i6th, and sent to the Tower ; and was afterwards 
forced to fly beyond the seas. But according to North’s 
Examen, he was not "apprehended for this cause, but 
the following; — “It seems, some of the neighbours, that 
had him in detestation, informed that he was a kidnapper, 
and that he had sent one or two young men to the planta- 
tions'; and it was verily believed he had sold them th^. 
Upon this, he was taken up and examined, and, afterw$ml^ 
notimly tried at the Ring’s Bench bar mid convict (hs I fidd 
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in the Chronological History of England, a4th May, z 48 a), 
bat was also obnoxious, if hot charged by a writ de Homine 
r^Ugiando, and committed (as the nature of such writ 
requires) until he produced the persons in order to be 
uplevied, this was the ancient remedy for the liberty of the 
subject, and it is indeed more effectual and expedite than 
an Habeas Corpus.” 

These returns of Ignoramus by the Grand Juries were 
attributed by the Court party to the Whigs. “ Mr. Attor- 
ney-General Sawyer (writes North in his Examen,) found 
that, by the Statute 3 Henry VIII., the Judges and Justices 
had a power to reform the Panels of Grand Juries returned 
before them, by taking out and putting in names as they 
thought fit ; and the Sheriffs are, by that law, bound to 
return the Panel so reformed, on pain of £20." The “ very 
fountain of Ignoramus flowed out of Conventicles,” and so 
in 1681, when the Court of Sessions at Hicks’ Hall did pro- 
'ceed upon that law, and reformed the Panel by taking out 
some Dissenters’ names, persons obscure, and not known to 
the Justices or Chief Constables ; and the Court required 
the Sheriffs to return the Panels accordingly, and they 
refused to do so. Upon a representation of this undutiful 
insolence of the Sheriffs, the King ordered that all the 
Judges should attend at the Old Bailey, and the same 
proceeding to be had there, when, perhaps, more respect 
might be paid to the Judges than had been to the Justices 
of the Peace ; at least, they knew, and were able, better to 
deal with them.” 

” At the Sessions at the Old Bailey before Michaelmas 
Term, 1681, the King commanded the attendance of the 
Judges; they were all present, except Justice Charieton 
and Baron Street. Mr. Solicitor-General being present, and 
other counsel for the King, * he informed the Court that the 
Grand Jury that was returned, consisted of persona dis- 
affected ,to the Government, and criminal in not going to 
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chiirch/and resorting to conventicles, and desired that the 
Court would take consideration thereof, and reform the 
Panel according to the power in 3 Henry VIILV The 
Court thereupon opposed some that were objected to; and 
one not giving a clear answer to his not coming to church, 
and another declaring he went sometimes to church, 
and sometimes to other places, which the Judges 
understood to be conventicles and he not denying it, 
the Court thought fit to enjoin the reforming the Panel 
and it appeared necessary to put in others, else there had 
not been twenty-four according to the command of the 
writ. The Sheriff (Pilkington) boggled at it, insisting that 
it would reflect upon them and condemn their first return, 
and also upon those jurymen that were put out, and desirefd 
that it might be made appear that the Panel was corruptly 
made, and within the cases cited in the Preamble of the 
Statute, before they should be put to return the Panel* But 
the Court told them, that there were certain ill cases recited 
in the Preamble, which, it may be, were the occasion of 
making that law ; yet all ill cases were not recited, and, by 
the enacting clause, power was given to the Judges in all 
cases to reform the Panel, by putting out and putting in ; 
and the Sheriffs were enjoined to make a return accordingly. 
That the Court was not bound to show any cause, for they 
were entrusted to do it at their discretions ; but they had 
here proceeded upon a cause, inasmuch as they thought 
men, who were breakers of the King’s laws, not fit to serve 
upon juries, as they that refused to go to Church, or fre- 
quented seditious conventicles, were ; and therefore they 
hoped the Sheriffs would be candid in their obedience, and, 
having taken an oath to perform the office of Sheriffs, tthey 
would not, in the face of the Court, bi^eak theii* oath in 
refusilig* They desired to advise with counsel but the 
Court told them that it was very indecent for them to 
to go to counsel what the law was^ w^ all the JuS^tl^ 
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declared it, or whether they should obey, if it were so* Then 
they said, what needed^it, when there were enough besideSj 
and the Court might forbear swearing those men. But the 
Court persisted to require them to return the Panel, and 
said that those men bad brought a suspicion upon the whole 
Panel, and it became the Court to make use of all the 
powers the law gave them, to provide for impartial returns 
of Juries; and, at last, the Sheriffs consented to return the 
Panel (Examen, Part 3, Chap. 8). 

The immediate occasion of these proceedings was the 
return of Ignoramus in the Earl of Shaftesbury’s case ; and 
now, having shown what the Court could do, it was hoped 
the Grand Jurors would be ‘‘more modest, and not oblige 
the Court, in other instances, to use the extremity.” So, 
after this a Bill for high Treason was preferred against one 
Rous, “a Wappinger, and good at mustering seamen and 
to take away from the Grand Jury, already sworn, “ all 
subterfuge of excuse, Counsel for the King moved the Court 
at the Old Bailey, that the evidence might be given to the 
Grand Jury openly ; the Court declared they could not deny 
it; and the witnesses were heard openly, and the Jury 
charged upon it to consider of the Bill, who, being retired 1 
sent presently for some of the witnesses ; and the Counsel 
for the King informed the Court of it, and promised, that, 
if the Grand Jury would ask any questions, they should ask 
them in public. The Court sent for the Grand Jury, and 
declared to them that they should have liberty to ask the 
witnesses, but it ought to be in public, as the first examina- 
tions were, being so required of the Court by the King. The 
Grand Jury told the Court, with much confidence, they 
thought the first examination was for the satisfaction of the 
Court, and they did not much mind it ; that it was their 
privilege to have private examinations^ and they could not depart 
from iU The Court told them they had a privilege^ iq 
debate jyrivately, and were sworn not to reveql one anqthe^$ 
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s^rets ; but, as for the King’s evidence, there no need 
of keeping that secret, unless the King’s Attorney desired 
it, but it might be public or private, as the Court should 
direct, and they were bound to follow. the direction of the 
Court in this matter.” .... ” But nevertheless the 
Jury brought in Ignoramus ” (North’s Examm, fart 3, 
Chap. 8). In 1682 he adds, on the election of Sir John 
Moor as Lord Mayor, and the appointment of Sir Dudley 
North and Sir feter Rich as Sheriffs, “ Ignoramus vanished.” 

The overt acts alleged against Colledge already referred 
to, having been done in Oxfordshire as well as in Middlesex, 
it was determined to proceed to indict and try him in 
Oxfordshire ; and the Assizes being then at hand, the wit- 
nesses were sent down, and a Bill preferred to the Grand 
Jury of that county; “and there, to make sure work, 
the King’s Counsel are privately shut up with the Jury till 
they had found the Bill, which Mr. Hawles says was a 
most unjustifiable practice.” The presence in the Grand 
Jury room of the law officers of the Crown was sought to 
be justified on the ground that the prosecutor, who is 
usually the principal witness in a case, is with the other 
witnesses admitted to the Grand Jury room, and as the 
sovereign cannot prosecute in person but only through his 
officers, they are equally entitled to go before the Grand 
Jury, which would be a fair enough argument had they 
gone before them as witnesses, but they did not. Thus, 
among the Resolutions of the Judges upon the case of the 
Regicides, in 1660, as given in Kelyng’s Reports, was the 
following : — “ It was resolved that any of the King’s Counsel 
might privately manage the evidence to the Grand Inquest, 
in order to the finding of the Bill of Indictment, and a^eed 
that it should be done privately; it being usual in all cas&s, 
that the prosecutors upon Indictments are admitted to 
manage the evidence for finding the Bill, and the King’s 
Counsel are the only prosecutors in the Kin#s case, 
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for he cannot prosedute in person.” Sir John Hawles, 
Sohcitor-General in the reign of William III., writes, “ I 
know, in Fitzharris’s case, the King’s Counsel were cajoling 
the Grand Jury in private for some hours,” and on the Indict- 
ment of Hardy and others for Treason, in 1794, the Solicitor 
for the Crown attended the Grand Jury for the purpose of 
managing the evidence — but in this instance, at the desire 
of the Grand Jury and by leave of the Court. Sir John 
Hawles, in his remarks on Colledge’s Trial, writes : — “ I 
know not how long the practice in that matter of admitting 
counsel to a Grand Jury hath been ; I am sure it is a very 
unjustifiable and unsufferable one. If the Grand Jury have 
a doubt in point of law, they ought to have recourse to the 
Court, and that publicly, and not privately, and not rely 
upon the private opinion of counsel, especially of the King’s 
Counsel, who are, or at least behave themselves as if they 
were parties.” That the Grand Juries did not look with 
favour upon, or approve this practice is clear; thus in 
1796 on the trial of The King v. Crossfield, Smith, Higgins 
and Le Maitre, for High Treason, the Solicitor for the 
Treasury, acting for the Attorney-General, requested to be 
admitted during the examination of the witnesses on the 
Indictment. But the Grand Jury determined that no one, 
not a witness, could be present while they were making 
their inquest, and he was not admitted. 

However frequently it may have been the practice 
formerly to take the evidence publicly before the Grand 
Jury, or tolerate the presence of the King’s Counsel at the 
enquiry for the purpose of overawing or inducing Juries to 
find Bills in State prosecutions, it is clear that even then 
it was looked upon as an exception to the general practice, 
and that in all cases, without exception, the deliberations of 
the Grand Jury upon the evidence, however tendered, were 
invariably held in secret. In North’s Examen, writing 
of the complaints that had been made in reference to the 
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Trial of Colledge, in 1681, there i$ the fbllowiag : — Now, 
to go on with this hedge libel ; ^ and by a secret manage- 
ment shut up with the Grand Jury till they found the Bill/ 
A bailiff at the Grand Jury chamber door, tq let in those 
that have business and none else, is a manager of secrets^ 
Do but observe the hot and cold dealing. In Rous's case it 
was a privilege to be secret, and now it is management. 
The malicious and false insinuation is that the Grand Jury 
chamber, being free for all comers, as an open Court of 
Trials is, yet, in this case, it was shut up for management. 
0 1 woeful law divine, that doth not know that place is 
always close, and not open to any that are not called, or 
have no business ; and that no ^defences being heard, only 
the prosecutors^ and their witnesses attend to show that 
there is reason for the prosecution. And how could these 
men, as they are sworn, keep the King's secrets and their 
own, if they were not close. If all people might come in 
at such examinations, prisoners would have spies upon the 
testimony, which would be of ill consequence." 

The privacy for which the Grand Jury so stoutly con- 
tended in the Earl of Shaftesbury's case may be taken to 
be completely assured now-a-days ; the case just mentioned 
being in Mr. Justice Christian's opinion the last instance of 
the public procedure. Even now a prosecutor may wait 
till the Grand Jury has assembled, and without notice to 
the accused, present a Bill of Indictment against him, 
without any preliminary enquiry before justices, except in 
the cases comprised within the Vexatious Indictments Acts, 
in which the consent of the Judge must be had, or the 
prosecutor have been bound over, or the accused com- 
mitted. And even if the justice has refused to commit, the 
prosecutor may still insist on being bound over, and prefer# 
his' Indictment, subject to the payment of costs in the 
event of an acquittal ' (30 and 31 Viet., c. 35, sec* 2). TWs 
Bill is supported by secret evidence, and when found by thf 
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<imnd Jury the prosecutor m at the end of the Ses^<^s 
q;p Assizes, on payment of one shilling, obtain a certificate 
of the fact from the Clerk of Indictments, and upon the 
production of this before any justice within whose district 
the accused is supposed to be, obtain a warrant for his 
apprehension, when he must either go to prison or. find bail 
for his appearance. Under such circumstances, it is 
undoubtedly open to a malicious prosecutor in this way to 
gratify his malice ; and instances are not wanting in which 
advantage has been taken of the^ prejudices of Grand 
Jurors to prefer utterly groundless charges against indi- 
viduals. The case of Mr. Blundell, of Ince, is a conspicuous 
example, where, taking advantage of the prejudices of the 
Grand Jurors in Lancashire against the Roman Catholics, 
a True Bill for murder. was returned against him for causing 
the death of an old woman who, returning from market, 
was pitched out of her donkey-cart into a hole, in a road 
running through the Ince estate, which had been left 
insecurely fenced by some workmen, and thereby breaking 
her neck, and hastening the donkey’s end. He was tried at 
Lancaster, before Baron Wood, who directed an acquittal 
on the opening, and immediately sent for the Grand Jury ; 
but they had already been discharged, and so were not 
rebuked. 

But though a prosecutor is entitled in most cases to prefer 
a Bill directly to the Grand Jury, it is but fair to state that 
the usual, and, in some cases, the compulsory, course is to 
initiate criminal proceedings by an application to, and sub- 
sequent examination before, a magistrate, at which the 
accused is present and entitled to be heard. The cardinal 
principle underlying the whole system of the Grand Jury 
was that the reputation arid the personal liberty 
subject were of so much . importance that neither of theni 
ought to be jeopardised, unless and until the fa^apuUim oi- 
the neighbourhood as represented by the Grand Juiy jaised 
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so violent i suspicion that*a citisen had comniitted crime, 
tbat he ought to be put on his trial. Until such present- 
ment was made there was no legal warrant for his 
apprehension ; but he was ^pposed to be ignorant of the 
fact that anything had been laid to his charge, and was in 
the full enjoyment of his liberty. Hence the absolute 
secrecy attending all the proceedings of the Grand Jury, 
which served the double purpose of screening men’s 
reputations in the case of unfounded or trifling accusations, 
and of preventing the escape of the guilty by the acquisition 
of timely information, when the charges were deemed well 
founded. That this principle was openly violated by the 
State when it suited its purposes to do so is true. In the 
State prosecutions of the 17th century this iniquity was 
perpetrated on the specious, but utterly untenable ground, 
that the King may dispense with the secrecy of his counsel 
exacted by the Grand Juror’s oath; which, though ti'ue 
enough so far as it goes, was not the less a flagrant violation 
of the other and fundamental principle on which the whole 
institution rests, viz., the preservation of the liberty and 
reputation of the subject. When once a True Bill had 
been found, the reasons for preserving secrecy were at an 
end ; and forthwith a warrant was obtainable for the appre- 
hension and incarceration of the accused, unless he could 
find bail to answer for his being forthcoming to take his 
trial. The evils attendant on such a state of things are 
thus, enumerated by Bentham ; — 

‘^Without the fiat of a Grand Jury, for example, caption 
of the prisoner could not take place; and, except at the ^ 
metropolis, no Grand Jury sat, but at the Assizes ; a^d 
the Assizes were not held oftener than twice a year 
ixi%iy county, nor than once in some counties ; nor in any 
cottnly did they last more than two or three days ; andy 
suppose t\xt caption effected, /nW could not take place till 
tim next Assizes. Wh^t, as to offences, were the con^l-^ 

«7 
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quences? Abundant as they were upon the contiiient, 
criminal offences, speaking by force, were in England in 
still superior abundance. In the time of Henry VI., For- 
tescue, then Chancellor, tak^ notice of this superiority, 
and makes it matter of boast. In the reign of Henry 
VIII. (as may be seen in Barrington’s Observations on the 
Statutes), no fewer than 72,000 individuals suffered death by 
hanging —about 2,000 a year upon an average ; this, out of 
a population not half so great as at present. 

‘‘Of the marriage of Queen Mary ‘ with Philip of Spain, 
one consequence was — the putting England, in this respect, 
upon a level with the continent. Rome-bred was the species 
of law by which the continent was then, as now, principally 
governed ; and, under Rome-bred law, persons accused of 
crimes, might be apprehended at all times. By a statute of 
Philip and Mary, this power was given to Justices of Peace. 
In the case of a criminal suit, thus was caption, with commiU 
ment accelerated ; still trial remained at an undiminished 
distance. But, how inadequate soever to the purpose of 
deterring others — commitments made in this mode would, 
of itself, so long as the incarceration continued, give effec- 
tual security as against future offences on the part of the 
same delinquent; for, while a man is in gaol^ he cannot 
commit crime oat of it, sagacity neither was nor is wanting 
to peceive this incontestable truth” (Abridged Petition for 
Justice^ by Bentham). 

The 34 Edward III, passed in 1360, conferred upon those 
assigned for the keeping of the peace, in every county of 
England, “ power to restrain the offenders ” and “ to pur- 
sue, arrest, take, and chastise them according to their 
trespass or offence,” and to cause them to be imprisoned 
and duly punished according to the law and customs of the 
realm, and according to that which to them shall seem 
best to do by their discretions and good advisement/* and 
“ to take and arrest all those th^t they may find by Indict^ . 
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mtotj or by smpicionf and to put them in prison to take 
surety for good behaviour of all those not of good fame ^ 
‘‘and also to hear and determine at the King’s Suit all 
manner of felonies and trespasses done in the same county.” 
In 1483, the I Richard III., c. 3, recites that ‘‘ divers per- 
sons have been daily arrested and imprisoned for suspicion of 
felony, sometime of malice and somtime of slight suspi- 
cion, and so kept in prison without bail or mainprise, to 
their great vexation and trouble,” and ordains that every 
Justice of Peace shall have power “by his discretion” to 
bail persons so arrested. Four years later the 3 Henry 
VII., c. 4, alleges that by colour of this Act of Richard III., 
“ divers persons such as were not mainprizable, were often- 
times let to bail and mainprize by Justices of the Peace, 
against the due form of the law, whereby many murderers 
and felons escaped.” It then repeals the power given to 
one Justice to bail, and ordains that the Justices or any 
two* of them at the least, “ whereof one to be of the quorum,” 
may bail prisoners who are bailable, and that they shall 
certify the same to the next Sessions or Gaol Delivery ; and 
the Sheriffs or other Keepers of Gaols shall certify at the 
Gaol Delivery the names of prisoners. 

In 1354 the I and 2 Philip and Mary, c. 13 (the statute 
referred to by Bentham in the extract already given) pro- 
vided that the Justices, before bailing any prisoner brought 
before them on a charge of manslaughter or felony “ shall 
take the examination of the said prisoner, and information 
of those that bring him of the fact and circumstances 
thereof, and the same, or as much thereof as shall be 
material to prove the felony, shall put in writing ” and certify 
it at the next General Gaol Delivery (Sec. 4.) Then* the 
2 and 3 Philip and Mary, c. 10, in reference to prisouers 
“'suspected of manslaughter or felony and committed to 
ward and not bailed, in which case the examination Of 
such prisoner, and of such as shall bring him, is as necessaty, 

27—2 
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or rather more than when such prisoner shall be let to baiV^ 
requires the Justices to take the examination before com- 
tnitting to ward, and empowers them to bind by recognizance 
all such as ‘^ declare anything material to prove the said 
manslaughter or felony*' to appear at the next General 
Gaol Delivery to give evidence against the prisoner. 

Thus has the power of the Justices of the Peace gradually 
extended itself until now their examinations are the means 
whereby the whole of the evidence is collected on which, 
subsequently, the accused is to be tried. This examination 
is usually, though not necessarily^ a public one (Sec. 19 of the 
It and 12 Viet., c. 42, declaring that the Court where such 
examination is held, shall not be deemed an open Court, 
and that the Justice may order that no one — except the parties 
— shall be in it) ; the accused is entitled to be present, to 
cross-examine the witnesses, call evidence on his own 
behalf, and himself offer such explanations »as he may 
think fit. According to the old practice the examination of 
the prisoner himself was also to be taken, and such was in 
fact done and such questions put to him as were thought 
necessary down to 1848 ; though now nothing can be asked of 
or said to him, except to administer the statutory caution, 
and a guilty man usually takes the hint so thoughtfully given 
him, and practices a “ masterly inactivity.” As the result of 
this public enquiry where all interests are duly represented ; 
at which time the accused is in custody and any injury to 
reputation from the fact of a criminal charge having been 
made against him has already been effected ; the magistrate 
may either discharge the accused if he think there is no case 
against him, or if he think there still remains enough to put 
him‘ on his trial, or should he plead guilty but be an old 
offender, commit him. The Inquiry is then handed over to 
another tribunal specially designed to prevent all this 
publicity— The Grand Jury. Having heard all that was 
to be said, for or against him, before his face, the object 
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now is to find out what the same witnesses— or rather 
those only of them who have testified against him— will 
say behind his back ; now those actuated by malice against 
him may indulge to their heart’s content, while if disposed 
to befriend the accused they can speak out freely, with- 
out fear as to the result. It seems almost too much of a 
joke to be true, but it is. All this time the accused (who is 
really in gaol or bailed out) is supposed to be roaming free 
as air, utterly unconscious of the impending criminal charge 
(which has already been made and investigated in his 
presence), and the Grand Jury are sitting with closed doors 
in order that he may be saved the vexation incidental to a 
prosecution, if the evidence laid before them does not dis- 
close sufficient cause for such. Of course, as the accused 
knows nothing of this Inquiry, he is not present at it, 
neither are any witnesses allowed to come before it on his 
behalf, but only the witnesses for the prosecution are 
examined there, even an accomplice cannot give evidence 
before them until he has been formally made a witness for 
the Crown by motion to the Court. With them the pre- 
liminary examination before the Justices goes for nothing — 
in theory they know nothing of it-^and consequently they 
can usually make no use of, and have no knowledge of the 
depositions taken before them ; it being an established rule 
that the Grand Jury ought never to be assisted by the 
depositions taken before the magistrates, except where they 
could be read before the Petty Jury (Denby’s case, Leach, 
580) in the cases of the death of a witness or of his 
being so ill as to be unable to travel ; and should a witness 
refuse to give evidence before the Grand Jury, they cannot 
use his deposition to enable them to find the Bill ( 2 ?. v. 
ReniU^ Tt Cox C.C., 299) unless his refusal or absence has 
been by procurement of the prisoner. 

At the Gaol Delivery for the County of Surrey, held at 
Kingston in March, 1789, person named Edward 
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the Calendar of commitments on a charge of having 
burglariously entered Lambeth Palace, the residence of his . 
Grace the Archbishop of Canterbury. A witness nam^d 
Denby, who had given evidence before the magistrates, on 
being produced before the Grand Jury prevaricated in 
such a manner as to induce a very strong suspicion that he 
had been tampered with on behalf of the prisoner.’* The 
Grand Jury therefore applied to the Court for the witness* 
deposition taken before the magistrate ; but Gould, J. and 
Hotham, B. refused the application, on the ground that as 
the best evidence was the viva voce testimony of Denby 
himself, they could not abandon that, and resort to the 
secondary kind of evidence resulting from his written 
depositions — and a similar course had been pursued by 
Gould, jf., at a previous Essex Assizes (i Leach, 514). 

So secret are their whole proceedings supposed to be, that 
it was formerly deemed felony, for any of the Grand Jury 
to divulge the names of persons whom they were about to 
present. 

In Georges’ casein the reign of Edward III., 27 Le Liver 
Des Assises and 'Flees Del Corone, PI. 63, Georges was 
indicted in the King’s Bench, for that he being one of the 
Indictors (i.e., one of the Grand Inquest or Grand Jury) 
who had indicted certain persons of divers felonies, and 
being minded to discover the King’s Counsel, had openly 
made known who certain of those parties were who had 
been indicted. And Street said that some of the Justices 
wished to hold this to be treason, ^nevertheless, he was 
arraigned simply for the felony, and was acquitted. 

Coke, in his Third Institute says, that it is now agreed 
that such discovery is neither treason nor felony, and the 
cather, for that no person ever died for such discovery.”— 

But certain it is, that such disclosure is accompanied mih 
perjury, and a great misprision to be punished by fine aniimpri^on^ 
nienf^y. 
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-The Grand Jury being a secret tribunal, whose office is 
sithply to frame accusations, and jpossessing no power, nor 
having cast on it the duty, of trying those against whom 
Bills are presented, is not of course bound by any of the 
rules of evidence applicable to the proceedings of tribunals 
for the trial of the guilt or innocence of the accused. They 
may, therefore, avail themselves of any sources of informa- 
tion that come within their reach, and act upon them or 
not, as they think fit ; they may even read a paragraph from 
a newspaper (per Byles, J., v. Bullard, 12 Cox C.C., 353) 
look at the depositions of absent witnesses, without any 
proof that they were regularly taken (per Denman, v. 

Currans, 13 Cox C.C., 158) or trust to mere public rumour 
for the purpose of finding Bills. Such Indictments are 
perfectly good, and, according to the practice both of this 
country and of America, are not vitiated by the fact of the 
Grand Jury having received evidence that would be irre- 
levant or incompetent on the trial of the Indictment (Hope 
V. The People, in New York Court of Appeals, January, 
1881). In the case of the notorious Dr. Dodd, who was 
tried at the Old Bailey in 1777 for forgery on the Earl of 
Chesterfield, Lewis Robertson had been charged as an 
accomplice with him in the forgery. Having presented a 
Bill against Dodd, the agents of the prosecutors obtained 
an order from the Clerk of Arraigns at the Old Bailey, 
directed to the Keeper of Newgate, to take Robertson 
before the Grand Jury, for the purpose of giving evidence 
in support of the Bili against Dodd ; and a Bill having 
been found, it was objected to on the ground that the order 
was void, and also that the accomplice had not been 
admitted as a witness for the Crown. On consideraticm by 
the twelve Judges if was resolved, “that the necessity of 
some proper authority to carry a witness, who happens to 
be in custody, before the Grand Jury, to give evidence, 
regards the justification of the gaoler only ; but th|Lt ho 
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<d?jectit>n Ues, upon that account, in the moutii of ^ the 
party indicted ; for in respect to him, the findii^ of: the 
Bill is right and according to law.” It had also been held by 
Lord Denman and Wightroan, J., on the Northern Circuity 
that an incorrect mode of swearing the witnesses to go 
before the Grand Jury, would not vitiate an Indictment, as 
the Grand Jury were at liberty to find a Bill upon their 
own knowledge merely, a ruling subsequently confirmed 
by Gurney, B., in Reg. v. Russell, Car. and Marsh, 2147. 

“The Grand Jury (wrote Bentham) is a judicatory not 
presided over by a professional and permanently existing 
official person, a Judge; but a company, a miscellaneous 
company of men, selected on the presumption of possessing 
a certain degree of opulence, in number from twelve to 
twenty-three. To pronounce a decision in favour of the 
demand, twelve, but not less than twelve, are sufficient. 
But here the information furnished is put upon the footing, 
and beats the character and denomination of evidence. 
Here, then, is a mass of evidence. What next becomes 
of it? — ^is it never acted upon ? No, never. It is uniformly 
let drop and forgotten ; all the use made of it is the enabling 
this majority, if such be their pleasure, to send the cause to 
be tried upon evidence not quite so sure of perishing, by a 
Judge or Jury in the same manner as an action as above is 
tried. And this in many cases with needless delay ; as also 
in length various. . . . Now, in this preliminary 

operation, by which during a course of several days 
perhaps, from twelve to twenty-thr«e persons have been 
occupied in the situation of Judges, besides an altogether 
unlimited number in the character of witnesses. What is 
the use? Answer: Absolutely none. What is the effect? 
To enable these twelve or twenty-three esquires, as they are 
culled, to afford impunity without reproach to evury n^ale- 
:fector to whom it suits their purpose to afford this 
encouragement to crime. Yes such is the purpose, if isot 
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of the creation of the institiition» of the preservation of 
it ; and for this purpose it is, if for any purpose at all, that 
the veil of secrecy, by means of the sanction of an oath— • 
that veil which originally was thrown over it for other 
purposes — is preserved over it {Principles of Judicial 
Procedure f chap. 29). 

In a future number, we hope to consider the reasonableness 
of Bentham’s strictures on the Grand Jury System, as 
applied to the present day. 

John Kinghorn. 


#Htirarg td i\t dJuarUr. 

(England, Scotland, and Ireland.) 

Adam, His Excellency Right Hon, William Patrick, of Blair 
Adam, P.C., Governor of Madras, aged 58. Eldest son of the 
late Admiral Sir Charles Adam, of Blair Adam, K.C.B,, a Lord 
of the Admiralty, M.P. for Clackmannan and Kinross, and 
Governor of Greenwich Hospital, and grandson of Right Hon. 
William Adam, Bencher of Lincoln’s Inn, Mr. Adam, who was 
educated at Rugby, and at Trinity College, Cambridge (B.A., 
1846), was D.L. and J.P. for Fifeshire and Kinrossshire ; he 
was called to the Bar by the Hon. Society of the Inner Temple 
in 1849, and joined the Home Circuit. In 1850 he went to 
India, and from 1853 to 1858 was Private Secretary to Lord 
Elphinstone, Governor of Bombay. In 1859 he was returned 
to Parliament as M.P. (Liberal^ for Clackmannan and Kinross- 
shires, and retained th^seat until his appointment, at the close 
of last year, to the Governorship of Madras, in succession to 
the Duke of Buckingham. In 1865-6 Mr, Adam was a Lord 
of the Treasury, and again, 1868-73, and Chief Commissioner of 
Worirs, 1873-4. ^^73 he was made a Privy Councillor In 

1874 he undertook the duties of a “ whip” to the Liberal party, 
in which position he gained wide esteem and regard on both 
sides of the House. At Madras the new Governor had already 
bqgfun to win golden opinions, and his loss is deeply regretted. 
May 24. 
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Alexander, D. Carnegie, Esq., Law Agent an 4 Notaiy 
Public^ Selkirk, aged 6i. , Admitted 1849. Afaj* 17. 

Andrews, George James, Esq., Solicitor, Dorchester, Clerk 
to the Justices for the division of Cerne, aged 67. Admitted 
1834. June 12. 

Barratt, Alfred, M.A„ and late Fellow of Brasenose College^ 
Oxford, and of Lincoln’s Inn, Esq., Barrister-at-Law, aged 36, 
Called 1872. Formerly Scholar of Balliol, B.A., 1866, Mr. 
Barratt was elected Eldon Law Scholar in the University, 1870, 
having been distinguished by obtaining a First Class in fivb 
different Public Examinations, viz.. Moderations, 1864, Classics 
and Mathematics, and in the Final Schools, Lit. Hum.^ iSSSt 
and Mathematics and Law and Modern History, 1866. Mr. 
Barratt was author of a work on“ Physical Ethics ” (1867), and 
in 1880 succeeded Mr. Dallin as Secretary to the Oxford 
University Commission. May 18. 

Beales, Edmond, M.A., Trin. Coll., Cambridge, and of the 
Middle Temple, Esq., Barrister-at-Law, Judge of County 
Courts, aged 77. Mr. Beales, who was son of Samuel Pickering 
Beales, Esq., of Newnham, Cambridge, graduated at Trinity 
College in 1825, and was called to the Bar, 1830. From 1862 
to 1866 he was Revising Barrister for Middlesex. In 1868 he 
contested unsuccessfully the Tower Hamlets, and in 1870 was 
appointed County Court Judge for Circuit 35. J%m$ 26. 

Blake, Edward, Esq., Solicitor (Irel.), of Riverview House, 
BalHnasloe, Admitted 1840. July 13. 

Callaghan, George, of the Middle Temple, Esq., Barrister- 
at-Law, aged 56. Called 1862. June 17. 

Campbell, William George, of the Middle Temple, Esq., 
Barrister-at-Law, aged 70. Called 1836. Appointed a Com- 
missioner in Lunacy in 1845, and, on his resignation in 1875, 
an Honorary Commissioner.. June 13. 

Cherry, Robert William, Esq., Solicitor (Irel.), of Waterford, 
aged 74. Admitted 1828. May 29. 

Clark, Charles, Esq., Q.C., and a Bencher of the Middle 
Temple, Official Reporter to the House of Lords. Mr. 
Ghaj'les Clark, who was well known in legal literature as onfe of 
the editors of Clavh and Finneliys Reports^ was called by the Hon. 
Society of the Middle Temple in 1830, and elected a Bencher 
of his Inn in 1872, and took silk in 1874. He was Treasurer 
and a Vice-President of the Royal Society of Literature^and a 
Member of the Councils of the Social Science Associaitibn^ and 
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the A^ociation for the Reform and Codification of the Law of 
Nations. We were indebted to Mr. Clark’s pen both for arti^ 
cles on ‘‘General Average/* &c., and for reviews, in recent 
numbers of the Law Magazine and Review, June 28. 

Clarke, Sir Robert Bowcher, Kt. (1840),, C.B. (1848), LL.B., 
formerly Chief Justice of Barbadoes and St. Lucia, aged 78. 
Eldest son of Robert Bowcher Clarke, Esq., of Eldridge, Bar- 
badoes. Educated at Trinity College, Cambridge, where he 
took the degree of LL.B. in 1827. Called to the Bar by the 
Hon. Society of the Inner Temple, 1827. From 1837 to 184a 
he was Solicitor-General and Speaker of the House of Assem- 
bly, Barbadoes. From 1842 to 1848 he was Chief Justice of 
that Colony, and from 1848 to 1859 also of St. Lucia. Knighted 
in 1840 for his services in connection with Emancipation. 
May 9. 

Cockcroft, Lonsdale Having, Esq., Solicitor, Newcastle-on- 
Tyne, aged 54. Admitted 1847. ^une 6. 

Colvin, John, Esq., Solicitor, Inverness. Admitted 1824. 
May 21. 

De Crespigny, Herbert Joseph Champion-, of the Middle 
Temple, Esq., Barrister-at-Law, aged 75. Called 1832. Fifth 
son of Sir William Champion De Crespigny, 2nd Bart., 
M.P. for Southampton, by Lady Sarah Windsor, daughter of 
Other, fourth Earl of Plymouth, and sister of Henry, last Earl. 
The Champions, an old Norman House, obtained the lands 
and name of Crespigny by marriage in 1617, and came to 
England on the revocation of the Edict of Nantes. J^uiy i. 

Crookshank, Arthur Chichester, Esq., Solicitor (Irel.) Ad- 
mitted 1865. May 25. 

Dalton, Harrison, of Lincoln’s Inn, Esq., Barrister-at-Law, 
aged 56. Called 1849, J^u/y 14. 

Digby, Arthur, Esq., Solicitor, aged 69. * Admitted 1838. 
May 17. 

Dobbin, Leonard, E^., Solicitor (Irel.), aged 92. Admitted 
1810. Was for many years Clerk of the Peace and of the 
Crown for Co. Armagh. May 5. 

Emmet, Charles Alexander, Esq., Solicitor, aged 52. 
Admitted 1850. April 2$, 

Foster, William, Esq., Solicitor, Liverpool, aged 83. 
Admitted 1826. May^i. 

■ Fraser, George Patrick, Esq., Solicitor, aged 40* May ^i 
Mark, B,Am of Emmanu^ Oqileg^ 
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bridge, and of Lincoln’s Inn, Esq., Barrister- at-Law> aged 40. 
Called 1867. Mr. Fulford, wh6 was the last surviving son of 
Major Fulford, was grandson of Lieutenant-Colonel Fulfordj 
of Fulford, the head of an old Devonshire family. He 
graduated as Junior Optime 1864. May 8. 

Gill, William Coleman, Esq,, Solicitor, Bath, aged 71. 
Admitted 1832. 

Grahame, Thomas, Esq., W.S. (Scot.), aged 88. Admitted 
1821. Mr. Grahame, who was formerly Joint-Keeper of the 
Register of Sasines for Co. Renfrew and for the Regalities of 
Glasgow and Paisley, was eldest and last surviving son of the 
late Archibald Grahame of Dalmarnock. Jane 29. 

Greaves, Charles Sprengel, Esq., of Mayfield, Co. Stafford, 
M.A., Q.C., and a Bencher of Lincoln’s Inn, aged 79. Called 
by the Hon. Society 1827, Q.C. 1850. Mr. Greaves, who was 
eldest son of the late William Greaves, Esq., of Mayfield, 
M.D., by his first marriage with Anne Lydia, eldest daughter 
and co-heiress of Charles Greaves, Esq., of Ingleby, Co. 
Derby, was educated at Queen’s College, Oxford, where he took 
his degree in 1823. He was D.L. and J.P. for Co. Stafford, and 
J.P. for Co. Derby, and was the representative of an ancient 
Derbyshire family. June 3. 

Greening, Richard James, of the Inner Temple, Esq., 
Barrister-at-Law, aged 79. Called 1830. June 2. 

Hale, Joseph John Frost, of Somerton Hall, Suffolk, and of 
Lincoln’s Inn, Esq., Barrister-at-Law, aged 38. Called 1874. 
Eldest son of the late Joseph Eaton Frost, Esq., of Somerton 
HaU. May 4. 

Hart, Richard, Esq., Solicitor, Folkestone, Clerk to the 
Justices of the Borough, aged 73, Admitted 1829. June 27. 

Hatherley, Right Hon. William Page, first Lord, P.C., 
D.C.L. (1851), LL.D. (1865), formerly Lord High Chancellor, 
aged 80. Lord Hatherley, to whose judicial eminence and high 
worth in private life, both the present Lord Chancellor and Earl 
Cairns bore unanimous testimony fibm different sides of the 
House, was the second son of Sir Matthew Wood, first Baronet, 
(cr.ci837), Alderman, and twice Lord Mayor of London, by the 
daughter of John Page, Esq., M.D., of Woodbridgfe, Suffolk. 
After studying at Winchester, which he left in consequence 
of declining to . give any information respecting the gre^ 
“ Barring-out ” of 1818, Mr. Wood went to Geneva, 
attended the Roman Law Clasps of Pellegt^ Russia -tte 
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distinguished Italian Jurist^ then an exile, subsequently Minister 
of Pius IX. In 1819, Mr. Wood went up to Trinity College, 
Cambridge, where he gained a scholarship, graduating as 24th 
Wrangler in 1824, when he was elected Fellow. In. 1827 he 
was called to the Bar by. the Hon. Society of Lincoln’s 
Inn. In 1845 he took silk. In 1847 he was returned to 
Parliament as M.P. (Liberal) for the City of Oxford, which he 
represented till made a* Vice-Chancellor in 1853. he was 

made Vice-Chancellor of the County. Palatine of Lancaster; 
in 1851, Solicitor-General; in 1868, Lord Justice of Appeal, arid 
Lord Chancellor and a Peer. He retired in 1872, on account 
of failing eye-sight. July 10. 

Hayes, Edwin John, Esq., Solicitor, Town Clerk of Birming- 
ham, aged 58. Admitted 1850. May 30. 

Horwood, Alfred John, of the Middle Temple, Esq., Barrister- 
at-Law. Called 1844. 7* 

James, Right Hon. Sir William Milbourne, Kt., LL.D., 
Lord Justice of Appeal, aged 73. The late Lord Justice, who 
was second son of Christopher James, Esq., of Swansea, 
was educated at the University of Glasgow, w'here he took the 
degree of M.A., and subsequently the Honorary Degree of 
LL.D. He was called to the .Bar by the Hon. Society of 
Lincoln’s Inn in 1831. In 1853 he became a Bencher of 
the Society, and in 1866, Treasurer. Appointed Q.C. in 1853, 
Mr. James was made a Vice-Chancellor in 1868, and received 
the honour of Knighthood in 1869. #ri 1870 he was raised to 
the dignity of a Privy Councillor and Lord Justice of 
Appeal. June 7. 

Johnson, Henry Charles Ross, of the Inner Temple, Esq., 
Barrister-at-Law, at Mysore, India. Called 1861. April 16. 

Kane, Thomas Henry, Esq., Solicitor (Irel,), aged 44. 
Admitted 1861. May 

Kelly, Edward, LLJB., Trin. Coll., Dublin, and of the 
King’s Inns, Esq., Barrister-at-Law, aged 50. Called to the 
Irish Bar, 1855. Graduated B.A., at Trinity College, 1855. 
May 

Kinloch, Sir George, of Kinloch, first Bart., Advocate at 
the Scottish Bar, D.L. and J.P. for Perthshire, J.P. for Forfar-, 
shire, aged 80. Sir George, who was eldest son of Georg® 
Kinloch, of Kinloch, Esq., M.P. for Dundee, descendant pf an 
ancient Fifeshire family (the elder branch of which enjoyed , a 
Scottish biaironetcy, cr. 1685) subsequently settled on lands Tn 
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Perthshire, to which they transferred the name of Kinloch, was 
educated at the University of Edinburgh, and was called by 
the Faculty of Advocates in 1823. He was created a Baronet 
of the United Kingdom, under Mr, Gladstone’s Premiership, 
in 1873. ^7‘ 

Lamb, Samuel Blackman, Esq,, Solicitor, aged 8o, Admitted 
1834. April 30. 

LovelC, George, of St. John’s Coll., Cambridge, and of the 
Inner Temple, Esq., Barrister-at-Law, aged 54. Called 1853. 
*}un$ 17. 

McKenzie, Adam, Esq., Depute Sheriff-Clerk of Perthshire, 
Admitted 18 . April 30. 

McLennan, John Ferguson, M.A., LL.B., Advocate at the 
Scottish Bar. Called by the Faculty of Advocates, 1857. 
Mr. McLennan was well known as the author of Primitive 
Marriage y and of various essays on Archaic Law and Custom. 
June 16. 

Marsland, George, Esq., Solicitor, formerly of Manchester 
and Bolton, aged 55. June rg. 

Mathews, Samuel Livingston, of the King’s Inns, Esq., 
Barrister-at-Law, aged 44. Calledtothe Irish Bar, 1862. May 22 , 
Mercer, William Edward, Esq., Solicitor, Cavan (Irel.). 
Admitted 1879. Only son of the late William Mercer, Esq., of 
St. John’s, Antigua, West Indies. June 8. 

Millett, Hannibal Qumow, Esq., Solicitor, aged 62. 
Admitted 1842. June 18. 

Mills, William Hardman, Esq., Solicitor, Bicester, aged 44. 
Admitted 1859. June 4. 

Molony, Michael, Esq., Solicitor (Irel.), of Dublin and Sligo. 
Admitted 1854. May 25. 

Nicholson, Richard Ward, Esq., Solicitor, Town Clerk of 
Ripon, aged 57. Admitted 1853. April 28. 

OuvRY, Frederic, Esq., Solicitor, V.P.S.A., aged 66. Admitted 
1837. June 26. 

Paddison, Joseph, Esq., Solicitor, Melton Mowbray, aged 41. 
Admitted 1862. May g. 

Paterson, Adam, Esq., LL.D., Member of the Faculty of 
Procurators, Glasgow, aged 70. Admitted 1840., July i. 

Prout, John William, M.A., of Neasdon House, Middlesex, 
and of Lincoln’s Inn, Esq., Barrister-at-law, aged 64. Called 
X84Z. B.A.y Wadham College, Oxford, 1839; M.A., 1841. 
Jtme 2, 
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Rae, George, Esq., Solicitor, Liverpool, nged 44. Admitted 

1858. ywm 8. 

Rea, John, Esq., Solicitor (Irel.). Admitted 1849. May 16. 

Reily, Thomas W., of the King’s Inns, Esq., Barrister-at- 
Law, aged 73. Called to the Irish Bar 1834. Jum 20. 

Sale, Thomas, Esq., Solicitor, Town Clerk of Leominster, 
aged 76. Admitted 1829. 23. 

Sloper, Samuel Elgar, of Winterton Hall, Hants, and of 
Lincoln’s Inn, Esq , Barrister-at-Law, aged 64. Called 1856^ 
July I. 

Smith, George Frederick, Esq., Solicitor, of Golden Square, 
London, aged 69. Admitted 1834. July 10. 

Stansfield, John Fish, Esq., Solicitor, Accrington, aged 61. 
Admitted 1847. June 23. 

Steel, William Robertson, Member of the Faculty of 
Procurators, Glasgow. Admitted 1831. May 2. 

SwANZY, John, Esq., Solicitor (Irel.), formerly of Dublin, 
Admitted 1849. May 16. 

Tighe, Robert, M.A., of Trinity Coll., Dublin, and of the 
King’s Inns, Barrister-at-Law. Called to the Irish Bar, 1829, 
Formerly Judge of County Courts, and Chairman of Quarter 
Sessions, Co. Limerick. June 15, 

Usher, John, Esq., Solicitor, Southampton, aged 74. 
April 28. 

Verdon, Michael, Esq., Solicitor (Irel.), aged 39. Admitted 
1863. May T9. 

Walker, James, Esq., W.S. (Scot.). Admitted 1824. May 20. 

Waller, Henry, of the Middle Temple, Esq., Barrister-at-law, 
aged 62. Called 1846. May ii. 

Wilson, Roderick John, M.A., of Seacroft Hall, Yorkshire, 
and of the Inner Temple, Esq., Barnster-at-Law, aged 34. 
Called 1872. Eldest son, by the daughter of Roderick Macleod, 
Esq.,ofCadboll,ofJohn Wilson, Esq., of Seacroft Hall. Educated 
at Eton, and at Magdalen College, Oxford, B.A. 1870, 2nd class 
Modern History. June 3. 

Younghusband, William Ogle Grey, of the Middle Temple, 
Esq., Barrister-at-Law, at Malta, aged 30. Called 1874. 
May i6. 
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A Practical Treatise on the Law of Marine Insurance. By Richard 
Lowndes, Author of “ The Law of General Average,** &c. 
London ; Stevens and Sons* i88i. 

The practical treatise on the Law of Marine Insurance which 
Mr. Richard Lowndes has recently published will fully maintain 
the reputation which its learned author has already gained in 
the field of legal literature. To those who were familiar with 
the author’s book on the “ Law of General Average ” the 
announcement of a treatise embracing in its wide scope the 
entire law of Marine Insurance was welcome as promising some 
pleasant reading about an interesting though intricate subject. 
Nor will such anticipations be disappointed by the book. Mr. 
Lowndes possesses the gift, as valuable as it is rare in legal 
text-books, of a lucid and pleasant literary style. He has the 
power of stating complicated facts in such clear, simple, and 
well-arranged narrative, that the attention is maintained without 
effort, and the impression retained without confusion. This is 
not a common, nor is it a small merit, especially in a book 
intended for mercantile as well as for legal readers. A well- 
expressed principle is so easy, the facts which qualify, if not 
also those which illustrate it, are so difficult, to remember, that it 
is an immense advantage to have a case so stated that its indi- 
vidual details as well as the general principles of law which 
were applied for its decision are together impressed on the 
reader. 

Though possessing the merit of bringing into prominence, by 
succinct and clear statement, the facts and circumstances of 
important cases, Mr, Lowndes does not fail to trace, step by 
step, and with admirable firmness of grasp, the general prin- 
ciples of the subject. These are adverted to and explained, in 
detail and in summary, so that while the structure of parts is 
carefully noted, the entire conception is likewise vividly pre- 
sented. The law of Marine Insurance is not, like some branches 
of English law, a mere conglomerate mass of decisions and dicta 
of judges, more or less familiar with the subject, upon cases 
brought to judicial notice by the accidents of commerce and 
litigation; it is a system based and reared on definite and 
consistent principles of law and commercial economy, and, as 
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such) Mr. Lowndes treats and explains it. Indeed the fault we 
should be disposed t?a find with the book as a legal text-book is 
that it deals too much with principles, and occasionally mixes 
up what is law with arguments about what ought to be law. 
This, however, is a mere fault of construction, and is often 
inevitable owing to the number of really important points, 
intimately connected with points actually decided, on which 
there is an absence of authority. 

The book is so excellent a legal text-book, that one is apt, 
somewhat unfairly to the author, to criticize it exclusively as such. 
But the author explains in his preface that the primary aim of 
the book is to explain the law on the subject for the use of 
mercantile readers. ** In these pages,” he says, I have 
endeavoured to put in few words, and in as- plain language as I 
could use, such matters relating to the law of Marine Insur- 
ance as I thought a merchant or shipowner ought either 
to know or to have within easy reach . . . My main 

object has always been to write something which might be 
serviceable to a mercantile reader.” 

It would be impossible in this brief notice to illustrate by 
quotations the author’s method of treating his subject, or to 
follow him into the discussion of any of the numerous interest- 
ing questions raised by him. On all these Mr. Lowndes will be 
found an instructive, on most a safe guide. There is indeed no 
book on the subject which so well supplies the needs of 
mercantile readers. In the short space of 217 pages the whole 
subject is concisely explained, in clear and plain language, with 
the practical sagacity of a business man but also with legal 
accuracy. 

The subject is treated in its natural order, the seven chapters 
being devoted to the following matters : — Insurable Interest ; 
Effecting of the Insurance ; Causes which make a Policy void ; 
Perils insured against ; Tptal Loss ; Particular Average ; 
Other liabilities of Underwriters. 

The cMef value of the book to lawyers lies in its suggestive- 
ness. This is probably due to Mr. Lowndes’s wide practical 
experience as an average adjuster, and if so, the fact gives an 
additional value to the suggestions. They chiefly relate to 
questions which will some day doubtless arise, and in this book 
Mr. Lowndes has discussed many of these points with a we^th 
of argunient which cannot fail to be very useful. 

The most novel, and perhaps the most fruitful, of his sug- 

«8 
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gestions are those connecte8 with the sue and labour clatise * 
(s^c. 326 and onwards). The question is there discussed as to 
** whether the master of the ship is to be considered, for the 
purposes of the sue and labour clause, the servant or ageiit 
of the owner of the cargo, in incurring expenses either exclu- 
sively for the benefit of the cargo, or for its benefit or preser- 
vation conjointly with that of the ship.” On this question 
Mr. Lowndes hardly ventures to express a definite opinion. 
There are difficulties, he says, in either view. The most recent 
authority is the case of Whitworth v. Dixon^ 4 C.P.D. 378, in 
which Lindley, J. expressed a strong opinion in favour of the 
view, adopted in the law of the United States, that a shipowner 
can recover expenses incurred about the defence, safeguard or 
recovery of the ship, under the terms of the sue and labour 
clause, from his underwriters on ship and freight, leaving them 
to recover any contribution that may be due from the cargo, 

A somewhat similar question is also discussed as to whether 
an undistributed loss by a sacrifice of cargo or ship's materials, 
claimed directly from the underwriter of the thing sacrificed, is 
claimable 'as particular average. This is an important as well 
as a difficult question, and Mr. Lowndes inclines to the opinion 
that such a loss is claimable under the sue and labour clause, 
and is not particular average. In fact, if Mr, Lowndes is right, 
the ancient sue and labour clause which is already encrusted 
with the practice and the decisions of centuries, is not yet fully 
comprehended, and contains the germs of many a lawsuit and 
many a peril for the much suffering underwriter. 


The London {City) Tithes Act, 1879, and the other Tithe Acts 
Effecting the Commutation and Redemption of Tithes in the CUy of 
I^ndon* By Henry Blomfield Burnell, B.A., LL.B., of 
Lincoln's Inn, Barrister-at-Law. Stevens and Sons. 1880. 

The passing of the London (City) Tithes Act, 1879 (42 & 43 
Viet., c. 176), is evidently the fons et origo of this book. That 
Statute is printed at length, and is carefully annotated. All the 
other Statutes relating to the subject are presented to the reader 
in an Appendix. Another Appendix contains the famous 
Decree of Henry VIIL, which for upwards of three centuries 
regulated the payment of tithes in the City of London, with the 
exception of those parishes where recent legislafibn has iptro^ 
duced a desirable modification. ^This Decree, by the t^m^ of 
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the Statute 37 Henry VIII., c. 12, should have been enrolled in 
Chancery, and although our less sophisticated ancestors appear 
never to have contested its validity on the ground of its non- 
enrolment, the legal talent of the igth century insisted so 
frequently on this point that the ground of contention was at 
last removed by a decision of the House of Lords {Macdougall n. 
Pourrier, 2 Dow. and C. 135), which determined that enrolment 
must be presumed. 

Mr. Burnell has prefaced his work with an interesting account 
of the origin of tithes. We are, however, unable to agree with 
him in accepting the year 1200 as the time when tithes were 
first made compulsory. Pope Adrian IV., Dugdale tells us 
(Momst. 827), ordered the monks of Boxley to pay parochial 
tithes as fully as such had been paid before they came into that 
parish, which was in 1144. Giannone, indeed, carries back 
their enforcement by Papal decree as far as the sixth century. 
In England, with which alone we are here concerned, Hallam 
doubts their general establishment as a source of parochial 
revenue till near the period of the Conquest. The legal obli- 
gation to pay tithes dates from A.D. 787, when the Legatine 
Councils held in England — which, being attended and confirmed 
by the Kings and Ealdormen, had the authority of Witenagemots 
— made it imperative (see Stubbs, Hist, i., 228). The true 
importance of the year 1 200 seems to be that it marks the exten- 
sion of the tithe system from the praedial limits within which it 
had been confined to profit of every kind under the sun. 
Mr. Burnell’s book is, as a whole, well conceived and well 
carried out, and is likely to prove a useful compendium for 
those interested in the Commutation and Redemption%f Tithes 
in the City of London. 


The Canada Law Journal^ third Series, Vol. I., 1881. (Toronto; 
Willing & Williamson.) 

The Canadian Law VoLI., 1881. (Toronto: Carswell 

& Co.) 

We are glad to note signs of life in the legal literature of The 
Dominion. Our old contemporary, the Canada Law JmvfCaly 
now in its twenty-seventh year, comes out in a fortnightly issue, 
wi& iniprpved type and paper, commencing with the new year. 
While we congratulate old friends, we are none the less pleased 
to say a word of welcome to new faces, of whom we hope to see 

28 — z 
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more» in the shape of the Canadian Law Tims, There eiin he 
no lack of matter, we apprehend, for legal criticism and sug- 
gestion, seeing that a Dominion Judicature Act has just been 
introduced. In proof of this, we note an elaborate paper 
on the Law of Allegiance, by Mr. Hodgins, Q.C., and 
other articles which promise well for the literary and juridical 
interest of the Canadian Law Times. 


The Marriage Law of Ireland. With an Introduction and Notes, 
By W. Harris Faloon, Barrister-at-Law, sometime Professor 
of Constitutional and Criminal Law, King’s Inns. (Dublin : 
Hodges, Figgis and Co. 1881.) 

Mr. Faloon, whose recent contribution to our own pages will 
be fresh in the memory of our readers, has lately published a 
very useful and timely book on a subject of great importance, 
to which we have, on more than one occasion, devoted consider- 
able space in this Review. By way of preface, besides his 
Introduction proper, Mr. Faloon describes the legal machinery 
for marriage in the Irish Episcopal Church, among Roman 
Catholics and Presbyterians, Quakers and Jews, as well as 
before a Registrar at his office. The brief pages headed 
England and Scotland” are intended simply as a guide where 
the marriage is “ mixed,” in the sense of one of the parties 
being Irish and the other English or Scotch. The marriages 
ordinarily known as ** mixed ” have often caused complications, 
which are set forth under the title “ Evidence — Bigamy.” We 
do not feel quite sure that Mr. Faloon ’s statement of the 
requirements of the marriage law “ in England and Ireland,” 
on page 2 of the Introduction, is quite clear. The presence of 
the Registrar is required in England at a marriage by a Non- 
conformist minister, for this is one of the grievances whereof 
redress is sought in the Bill introduced by Mr. Briggs and Mr. 
Borlase. That there is a substantive grievance we are far from 
denying, since the Registrar has not the gift of ubiquity, and 
marriages are often most inconveniently delayed by his unavoid- 
able *^ab|ence. But to remedy this, as proposed by Mr. Briggs, 
by casting the onus of registration on the parties, would be, in 
nine cases out of ten, to destroy all chance of registration 
result doubtless not desired by the author of the Bill. Mr. 
Faloon’s enunciation of what seems to him to be the present 
legal position in regard to RomanCatholic marriages in Ireland 
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(Introduction, p. 9) is one of very great gravity. If our author 
is right in believing that they may at this moment, “ so far as 
the State is concerned,” be celebrated ** privately or publicly, 
at any time or place, and in any form or manner the celebrating 
priest may think proper, without banns, licence, notice, resi- 
dence, or consent,” he has, in our opinion, shown weighty 
cause for the speedy reform of such a condition of Anomia. We 
commend Mr. Faloon’s book to the careful consideration of all 
who are interested in having a clear understanding of the 
marriage laws of Ireland, whether as such, or as a branch of 
the wider question of the marriage laws of the United 
Kingdom. 


A Digest of the Law of Libel and Slander, By W. Blake Odgers, 
M.A., LL.D., of the Middle Temple, Barrister-at-Law, late 
Scholar and Law Student of Trinity Hall, Cambridge. Stevens 
and Sons. 1881. 

A Treatise on the Law concerning Libel and Slander, By John 
C. H. Flood, of the Middle Temple, Barrister-at-Law. W. 
Maxwell and Son. 1880. 

These two works, different alike in size and in the purpose 
each is intended to serve, have this in common that they deal 
with a subject always of practical interest. 

Mr. Odgers has, he tells us, taken several years over the 
composition 'of his Digest. It generally does take some time 
to produce a good book, and more time than usual is needed 
to produce a good law-book. The result, in the case of Mr. 
Odgers, amply justifies the time he has devoted to his subject. 
He has produced a book which gives a generally clear view of 
the existing state of the law on a frequently intricate and per- 
plexing topic, and which treats a well-worn subject with 
freshness and originality. These are features of no small value, 
and in an age of much book production, when it is becoming 
increasingly difficult to make a mark in legal literature, the 
Digest now before us ought to make its mark. The Book is 
written in Digest fashion, and is fairly entitled to the name 
which has been given it. The propositions purporting A state 
the law are, of course, drawn from decided cases, and a selec- 
tion of judicial decisions is given in support of each group of 
propositions. In some of the older cases these decisions are 
very quaint, and we should incline to think of doubtful authorijiy 
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now-a-days. This is a difficulty which Mr. Odgers has himself 
felt, but from which he apparently saw no escape. We confess to a 
greater doubt than our author himself seems to have felt in regard 
to leprosy. Would Taylor v. Perkins be followed now, if a man 
wer^ so much of a Monkbarns as to say to another ** thou art a 
leprous knave ? ” The mediaeval horror of that not very clearly 
ascertained form of disease, which appears to have spread over 
Western Europe in the wake of the returning Crusaders, was 
doubtless still fresh in men’s minds t. Jac. I. What relation it 
really bore to the scriptural disease whose name it assumed, is, 
so far as we have been able to ascertain, still a matter of 
dispute. On the whole, therefore, we should certainly not 
expect to find the cause of action in Taylor v. Perkins sustained 
in the nineteenth century. The Precedents with which Mr. 
pdgershas furnished his readers are in several cases drawn from 
causes cMehres of former days, such as R, v. Newman (the Achilli 
case), Jf?. V. Horne, &c. The Interrogatories printed show what 
has been struck out, as well as what has been allowed, a point of 
no slight importance. 

Mr. Flood writes principally with a view to the lay public, 
who certainly need all the information they can get on such a 
subject, and who, perhaps, would not be so ready to rush into 
Court if they took a little thought before rather than after the 
event. We do not think the extracts from the Pentateuch 
throw much light on the English Law of Libel, and we must 
demur to the depreciatory view which Mr. Flood takes of 
Norman juridical science. As a matter of fact, there can be no 
doubt that the first Norman occupant of the See of Canterbury 
was far more of a jtirist than any of his immediate predecessors ; 
more so, perhaps, than any since Theodore of Tarsus. And 
the subtlest of the many subtle technicalities of Feudal Law 
characterise the whole of the attitude of William the Conqueror 
no less towards Harold and England than towards the Roman 
Curia, itself the centre of Canon Law. Mr. Flood deserves the 
thanks of his readers for a feature in the list of reports referred 
to in his book, to which he has added the periods comprised. 
This, will be found often to throw the light of contemporary 
history upon a particular decision, and may even afford ground 
for a side argument to the practitioner, as adding to, or detract- 
ing from, the value of the judgment as a precedent. In a future 
edition Mr. Flood should correct ‘^ Lappenburg ” into Lap^n- 
berg, both in his citation, p. 14, and in his list of authoritiea^ 
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We observe that in the list he professes to follow Bracton, 
ed. 1569, but in his text he cites the edition of 1640. It would 
be more cojivenient to cite uniformly the edition of Sir Travers 
Twiss, of which Vol. IV. is now in the Press, 


The Scientific Study of the Hindu Law. By J, H, Nelson, Esq., 
M.A., late Fellow of King’s College, Cambridge, of the Middle 
Temple, Barrister-at-Law, and a District Judge, Madras. 
London ; C. Kegan Paul & Co. Madras: Higginbotham & Co. 
1881. 

Mr. Nelson has for some years been known as an earnest 
advocate of the necessity for a thorough reform, not to say 
revolution, in the existing theory and practice of our Courts in 
matters of Hindoo Law,. especially as affecting Southern India. 
In the pages of our able Madras contemporary, the Indian 
Juristy where the work now before us originally appeared, as 
well as in the Journal of the Royal Asiatic Society, Mr. 
Nelson has not ceased to utter his protest against a system 
which applies as law that which he is convinced is not Jaw, 
and perhaps never was, for the varied masses of people, of 
differing origin, inhabiting what is now the Madras Presi- 
dency. Not only does he, in the present volume, attack the 
supposed paramount authority of the Mitakshara, but he strikes 
at the root of the so-called Code of Manu itself. We must avow 
our belief that there is a great deal .to be said alike against 
Mitahshara and Manu, Manu is, indeed, constantly cropping up. 
It is confidently cited in Court, as is shown by a recent number 
of the Indian Jurist (v., p. 306), in a Calcutta High Court case, 
Jogendronundini Dossee v. Hurry Doss Ghose, before Garth, 
C.J., and Pontifex, J., where Bonnerjee, for the wife, cited 
Manu, ch. v., to show **the position of the Hindu wife,” and 
similarly, ch. ix., “ the husband’s duties.” We may take occa» 
sion to remark, in illustration of the difficulties attending on » 
Hindoo Law, that, in the same case, the opinion of our valued 
contributor, Mr. Justice Markby, now Reader in Indian Law, 
Oxford, was cited against the existence of restitution of con- 
jugal rights in Hindoo Law, as well as an opiniony contrct., of the 
Bombay High Court. It is proverbially hard to decide, where 
doctors disagree. The historical and ethnical arguments 
against the prevalence of the supposed “ paramount authority ? in 
Southern India, as marshalled by Mr, Nelson, appear to us 
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very strong. We incline to think, with M. Barth, they are 
unanswerable. If it be asked, as naturally it will be, what 
then is the paramount authority there, our author’s reply will 
no doubt be to many highly disconcerting. For, practically, 
his reply is that none such exists. It would therefore have 
to be provided, and the modus opevmdi of this provision, 
through a mixed Commission, as suggested by Mr. Nelson, 
could not fail to be highly instructive. Whatever princi- 
ples might be found to be held in common by all the races 
of Southern India would form the Jus Naturale et Gentium of 
the Madras Presidency. The customs observed by the numeri- 
cally predominant non-Brahmanic and non-Aryan inhabitants 
would then, many of them for the first time, obtain Judicial 
recognition. Some such have already been so recognised, why 
not others ? Doubtless these customs would, in not a few 
cases, be obnoxious to Western conceptions of Law and 
Morals ; but not more so, it may well be contended, than many 
customs which, on the authority of possibly isolated, often con- 
flicting, texts of speculative writers of uncertain date and still 
more uncertain prevalence, are at the present day imposed upon 
persons who laugh at Brahmans and deride the Vedas, That 
the Code of Manu^ so called, ever was Law proper, we have our- 
selves long disbelieved. That the Brahmans should have 
wished to make us accept it as Law, we can readily under- 
stand. We are grateful to Mr. Nelson for his able and 
interesting work, and wish him success in his battle for the 
Scientific Study of Hindu Law,” 


A Manuahof Practice of the Supreme Court of Judicature in the 
Queen’s Bench and Chancery Divisions. Second Edition. 
By John Indermaur, Solicitor. Stevens & Haynes. i88i. 

The recent consolidation of the three Common Law Divisions 
into one “Queen’s Bench Division,” and the abolition of the 
ancient and historically interesting but practically superfluous 
offices of the Lord Chief Justice of the Common Pleas, and 
Lord Chief Baron of the Exchequer, afforded an opportune 
occasipn for the publication of a second edition of Mr. 
Indermaur’s excellent manual of Practice. A new edition had 
moreover for some time been called for in consequence of the 
alterations rendered necessary by the various new rul^, more 
especially those of April, 1880, and the many decisions on points 
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of practice which had been^ during the preceding three 

years. The author has thoroughly and carefully revised the 
work adding a chapter on Arbitration and also some additional 
forms in the Appendix. Altogether about 6o pages have been 
added to the book ; but without imparing the conciseness which 
was a commendable feature of the first issue. Both Articled 
Clerks and Solicitors will find the present edition a convenient 
authority for the purpose of ordinary practice. 


The Law of Fixtures^ in the principal relation of Landlord and 
Tenant, and in all the other or general relations. By Archibald 
Brown, M.A. and B.C.L., of the Middle Temple, Esq., Barrister- 
at’Law. Fourth Edition. Stevens & Haynes. i88i. 

We are glad to see that a fourth edition has been called for 
of Mr. Archibald Brown’s able treatise on the somewhat 
difficult branch of law which deals with the Law of Fixtures. 
His statements of the law are eminently clear and concise, and 
the arrangement, which has been improved in the present 
edition, leaves little to be desired. The changes in the law, 
both statutory and case-made, which have occurred since the 
issue ofthe last edition, in 1875, have been carefully incorporated, 
and the whole of the work has been subjected to a thorough 
revision. An additional feature is the inclusion of the law 
regarding ecclesiastical fixtures or dilapidations. The numerous 
references to the leading American decisions render the present 
edition equally available for practitioners on both sides of the 
Atlantic. — 

Smaller Books and Pamphlets. 

Mr. M. D. Chalmers, M.A., of the Inner Temple, addresses to 
Mr. Baron Pollock a Letter on The Cost of Litigation^ with 
Suggestions for the Amendment of the Procedure of the Supreme Court 
(Stevens and Sons, 1880), in which, we observe, he takes some 
ideas from the Indian Code of Civil Procedure. There are, 
probably, not a few points upon which, making due allowance 
for local diversities, our law reformers might not glean useful 
suggestions from our Indian Codes. Mr. Chalmers’s views tend 
in the direction of a diminution of Jury trials, which he considers 
an expensive “luxu:^” to the litigant. He also favours the 
One- Judge System, about the merits of which there is just now 
no small controversy. The value of his pamphlet is brought 
out in one of the articles in our February issue. 
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A ^ Latin Maxim UUraily translafed (Stevens & 

Hajnes, 1881), will be found a useful companion for the Articled 
Gierk ih the course of his reading for examination. The authenrt 
who is apparently a Solicitor, has selected those maxims which 
most frequently occur in the received examination text-books, 
and besides translating them, has given short explanatoiy note#, 
containing reference to the leading cases involved. The student 
would do well to commit the whole of the 144 maxims tb memory, 
and subsequently to study their full bearing, and more especially 
the many exceptions to them, in the larger work of Broom. 

A Digest of the Law of Lights by Mr. E. Stanley Roscoe, Bar- 
rister-at law (Reeves and Turner, 1881), supplies a compact and 
scientifically arranged expose of a branch of the law by no means 
free from difficulties. The statements are given in numbered 
“paragraphs, illustrated by examples drawn from decided cases, 
and occasionally supplemented by concise notes. At the end is 
a brief Appendix of Statutes and Forms. Not only lawyers, but 
urban landlords, architects, and builders, will find this little 
work a very useful vade mecum. 

In an Essay on the Law of Pleading hy way of claim for Alternative 
Relief (Butterworth, 1881), Mr. A. Gordon Langley, of Lincoln's 
Inn, has published a learned and well-reasoned tractate on an 
important but somewhat obscure point of pleading, in which the 
authorities, both prior and subsequent to the Judicature Acts 
and Orders, are digested and classified. The practitioner will 
find it worthy of attentive perusal. 

Mr. W. Shirley Shirley, M.A., of the North-Eastern Circuit, 
assisted by Mr. C. M. Atkinson, M.A., LL.M., of the same 
Circuit, in a Sketch of the Criminal Law (Stevens* and Sons, 
1880), plunges boldly into the “ Mare Magnum ” of criminal law, 
which he maps out for the student who shall navigate in hiS 
wake in the brief space of a text of 128 pages. To arrive at his 
end, he is obliged to use great compression. We do not think 
that it is possible fairly to condense so large and difficult a 
subject, for instance, as the Law of Libel, into the small 
compass which Mr. Shirley, of necessity, allots it. The 
headings of the various paragraphs, however, are well brought 
out by the use of bold type, so that the key-note can scarcely 
fail to catch the eye. 

Pressure on our space compels us to postpone 
well as the usual Select Cases and Quarterly Notes^ 
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I. — ON JURISPRUDENCE AND THE AMEND- 

MENT OF THE LAW.* 

XN the Department over which I have the honour to 
"*■ preside are discussed the subjects of Jurisprudence 
and Amendment of the Law. If by the term “ Jurispru- 
dence” be meant what I find attributed in one of the 
definitions given of it, “ the science of what is just and 
unjust, or of the laws, rights, customs, statutes, necessary 
for the doing of justice,” it must be admitted that. the 
field of our inquiry is of an extent limited only by that of 
the relations which human beings are capable of forming. 
Under this comprehensive expression would be included the 
consideration of these relations, not only as they ought to 
affect the conduct of men individually towards each other, 
but also the rules governing them in a corporate or national 
capacity during their mutual dealings and intercoirrse. 

Extensive, however, as is the range of inquiry, and 
multiplied as are the objects of investigation in this science, 
we shall find all pervaded by certain general principles, 
having their origin in the dictates of our moral nature, and 
common to all times and countries. Often much obscured, 

• The Address delivered before The Jurisprudence Department of the 
Social Science Congress^ Dublin, Oct. 4th, z88i. By The Right Honourable 

J. T. Ball, D.C.L., LL.D., formerly Lord High Chancellor of Ireland; Revised^ 
mth additions, by the Author. 
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often :^dified, until we scarcely recognise them, Still 
through every variety of the social system a patient 
investigation wiH discover their presence. To borrow the 
Striking illustration with which Lord Bacon has so 
admirably illustrated this truth — all civil laws are derived 
but as streams from certain fountains of Justice which 
exist in nature, and like as waters do take tinctures and 
tastes from the soils through which they run — so do civil 
laws vary according to the regions and governments where 
they are planted, though they proceed from the same 
sources. 

I merely allude to this subject, for to pursue it, or 
present any critical analysis of the abstract theories which 
jurists have connected therewith, would lead too far. Su^ 
inquiries are more suited for the learned leisurefjl(|^ 
Universities and Colleges, than for assemblies like the 
present, drawn from the occupations of active life. And 
fortunately they are not needed in order to solve the 
practical questions more immediately incumbent. Not 
that in dealing with these, reference can be avoided to the 
principles which ought to guide, or that it is not in agree- 
ment with them must be found the test to which legislation 
is to be submitted ; but that, founded in our nature, they 
present themselves and assert their own authority, indepen- 
dent of any process of reasoning, and superior ta it. The 
family, the commonwealth, the great society of mankind, 
rest upon the same obligation to what is just, and are 
affected by the same natural desire to advance the general 
welffu-a; and a policy which disregards or departs from 
these influences is not merely unsound, .but to use an 
expression of our great countryman Edmund Burke, lies 
under the suspicion of being no policy at all. 

We may therefore more profitably occupy the time at 
our dis|>osal bypassing from abstract principles, 'respecting 
which such % general agreement may be assumed as wift 
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enable reference to them when discussing measures of a 
practical character, and proceed to the second branch of 
the subjects allotted us — ^namely, the amendment of our 
positive law. And, approaching this subject, we may with 
gratification observe that since the first foundation of the 
Society most of the important changes introduced by 
Parliament into our laws and social system were previously 
debated at its annual meetings ; important statistical 
information connected with them supplied by its researches, 
and the arguments for and against them marshalled with 
skill and judgment. And if this has been the case in the 
past, how much more likely is it to occur in the future ? 
Formerly questions'of this kind were made known to public 
notice, and specific propositions for alteration of the laws 
ad^cated through the medium of Parliamentary debates 
initiated by private members. It was thus that reforms in 
Criminal and Real Property Law were originally introduced, 
and for successive years discussed. But now the extraordi- 
nary demands upon the time of the House of Commons, 
owing to its much increased business, and a more protracted 
and prolix mode of transacting it, have rendered it exceed- 
ingly difficult, if not wholly impracticable, for private 
members to bring forward measures not adopted by the 
Government, or when they do, to obtain for them the 
attention of an assembly which, even without them, has 
been already over- worked and wearied. No more effectual 
substitute for the opportunities thus lost seems open than 
discussion in societies like the present, where expression 
may, with perfect freedom, be given to every variety of 
opinion. 

These remarks properly lead to the business which has 
been specially alloted for this department in the programme 
issued by the Committee of Management. By them it has 
been subdivided into two sections— one designated Inters 
national and Municipal Law, the ‘ other Repressioi3t of 

i*^jz 
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Crime. As there is a separate Chairman for the second 
Sectidn, I am more particularly connected wth the first, 
and shall therefore direct your attention to the snbjects 
pitescribed for its consideration, and mo're particularly to 
certain special questions which have been set down for 
discussion ; proposing, however, only to make some brief 
observations preliminary to the more ample treatment they 
may be expected to receive from the Members who have 
undertaken to bring them forward. 

These special questions I shall now read : — 

1. Is it desirable that there should be Periodical Meetings 
of Representatives of various States, to which all disputed 
International Questions should be referred ? 

2. Should the Procedure on Private Bill Legislation in 
reference to Local Improvements be amended so as to 
faciliate inquiries on the spot by Parliamentary Committees 
or otherwise ? 

3. Are any, and what, Alterations in the Jury Laws 
desirable ? 

Of late years, the proposition involved in the first question 
has attracted much attention ; but it is itself of by no 
means recent origin. In the celebrated treatise of Grotius, 
which first reduced the law of nations to a system, it may 
be found. “ It would be useful,” says this great master of 
the science of international law, “ and indeed it would 
be almost necessary, that certain bongresses of Christian 
powers should be held, in which controversies that arise 
among some of them may be decided by others who are not 
interested ; and in which measures may be tadcen to compel 
the parties to accept peace on equitable terms.”* When 
we are asked if such Congresses are desirable, I own that 1 
am unable to see the propriety of any answer other than ah 
affirmative. War must be admitted to be an evil which 

* De’ yurt BtlU (Ed. Whewell. Cantab., 1833), Lib. IL, Cap. XXiri.;: 
8Vni.,4.‘- 
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brinies so many calamities in its train » that every means 
consistent with what is right and just should be tried to 
avert it. Nullum helium justum nisi necessarium^ is the voice 
of reason and philosophy ; and it can scarcely be doubted 
that if the frivolous or inadequate grounds — often mere 
pretexts — upon which, in a very large number of instances, 
hostilities have arisen between nations had been submitted 
to arbitration, they must have been overruled. The 
proposal is more likely to be objected to upon the ground 
that there is little probability of its being carried into effect ; 
and no doubt the experience of the past is not encouraging 
either as to this or other suggestions made for the preserva- 
tion of international peace. Without travelling beyond the 
records of the last thirty years, we shall, upon examining 
the causes of the wars that during this period have been 
waged, even in the most civilized portions of the globe, find 
reason to lament the little^progress which correct opinions 
in respect of the duties of nations towards each other have 
made. But however true this may be, it not the less is 
our duty to refuse to yield to discouraging influences ; 
for nowhere, more than in what relates to the social 
system of the world, are we bound to abstain from 
auguries of ill ; since prophecies of this character, inducing 
general apathy, tend to fulfil themselves. It is possible 
to mitigate what cannot be overcome. The problem may 
not be solved ; but every approximation to its solution is a 
distinct and solid gain. There are, too, of late, indications 
that the time is not unfavourable for such exertions. Most 
of the Universities, whether European or American, have 
for some time introduced into their course of study Inter- 
national Law. The wise and jnst principles which ^this 
science inculcates must thus gradually come to be diffused 
through the classes who receive their education in these 
institutions, and so ultimately to affect the conduct o( the 
respective governments which represent them. Noif do I 
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know that a Society like the present can be employed with 
greater advantage to the public interest than in aiding by its 
discussions the still wider dissemination of these principles j 
in this manner contributing to form that enlightened public 
opinion, upon which, more than any other means, we may 
rely to render hostilities between nations more rare, more 
brief, and if unhappily not to be avoided, attended with 
very diminished suffering. 

The second question for debate concerns, in a particular 
degree this country. Distance from the place where 
Parliament holds its inquiries necessarily increases the 
attendant expenses. In the able pamphlet of Mr. Bagot 
(Secretary of the Chamber of Commerce in Dublin) upon 
Private Bill legislation, instances are given of quite un- 
reasonably large sums obliged to be expended in order to 
pass Irish Private Bills. It is not probable that Parliament 
would altogether surrender its control over the legislation 
affecting such important and extensive interests as in many 
instances form the subject of Private Bills ; and if it were 
willing to do so, the expediency of such a measure may 
well be doubted, when we reflect upon the influences which 
might sway merely local authorities. It is not only possi- 
ble, but it has actually occurred, that the work contem- 
plated may affect national interests, and involve Imperial 
considerations, and so deserve no less a tribunal for deter- 
mining the questions arising than the supreme legislative 
authority. But the preservation of control is consistent 
with much improvement in the system, with aiding, not 
removing, the superintendence of Parliament. A private 
bill affecting a compromise of individual rights is referred 
to the Judges ; in some similar way other references might 
be made to authorities that would form appropriate assis* 
tants. To use the words of Mr. Mill — ‘‘the authority 
which is most conversant with principle should be supieui© 
over principles, while that which is most competeat kk 
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details should have the details left to it.” How this— the 
union of central control with local enquiry — ^may best be 
effected, is the problem which will have to be solved in 
your discussions. Probably when the matter is minutely 
examined, there will be found a range of subjects, of less 
magnitude than those I have alluded to, over which central 
control is not so much needed, and as to which Parliament 
might safely delegate jurisdiction. An opinion to this effect 
has been expressed by the present Speaker of the House of 
Commons, in a speech made this year at a dinner of the 
Chairman of the Metropolitan Board of Works. When 
speaking of the overwork of the House of Commons, he 
observed, that some relief might be afforded by handing 
over to local authorities a portion of the business, which 
might be better discharged by them than by the Imperial 
Parliament. 

The third subject now proposed for discussion is the 
Jury System. Trial by Jury at present exists in England, 
Ireland, and Scotland. The qualifications of jurors differ 
in the three countries ; so also do the regulations under 
which the jurors are called for any particular trial. In the 
three, certain civil and all criminal cases not disposed of 
summarily, are heard before a Judge and jury. In England 
and Ireland, in order to a verdict, there must be unanimity 
of opinion among the jury : if there be disagreement, the 
trial becomes abortive. In Scotland unanimity is not 
required : it is sufficient if, after a prescribed period of 
deliberation, a certain proportion concur. In England and 
Ireland the verdict must be either “ guilty ” or ” not guilty.” 
In Scotland it may be either ” guilty,” or ” not guilty,” or 
“ not proven.” A prisoner after a verdict cannot bp a 
second time tried for the same offence. In France criminals 
are tried before juries. A singular provision of the French 
law upon this subject is mentioned by Mr. Grote in his 
Hktory of Greece (IV., p. 127). According to him, if eevm 
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jutors we for conviction and five for acquittal, tfee 
tfee iudges are counted in, thus practically casting oM th 
the ultimate decision.* 

The questions which arise in connexion with the Jmy 
System as existing in England and Ireland seem to fee 
principally in reference to the qualification of jurors, and 
the obligation of unanimity in order to a verdict. How far 
beyond the effect of a fixed qualification in limiting the 
number and securing the requisite fitness for discharge bf 
their duty selection • may be applied; and whether in 
criminal cases there should not be some mode of correcting 
erroneous conclusions of the jury, as in civil there is from 
the power vested in the Court of directing new trials, 
are also matters respecting which difference of opinion 
prevails amongst jurists. , 

With respect to the qualification, it may without much 
difficulty be laid down that it should be such as shall tend 
to secure (for absolute security is not attainable) that the 
education of those empanelled to decide upon the facts 
and inferences to be submitted shall be sufficient to enable 
them adequately to understand and appreciate the evidence 
and the questions arising upon it. The mode in which, 
under existing laws, this is sought to be effected is by 
requiring the juror to possess a certain amount of property, 
and by dividing the panel into two classes, known as petty 
and special jurors — the former for hearing the more simple 
and unimportant, and the latter the larger and more compli- 
cated cases. Unless the State were to institute an 
educational test, such as passing the examination of some 
prescribed institutions, a pecuniary qualification seems as 
well fitted to accomplish the object as any other. ; 

* !Hr. Oise’s citation, however, does not appear to be applicable to existing 
French Procedure. It seems to reler io a past legislation, under which when^ a 
velvet on a cfriminal trial was brought in hy a bate majority, the 
to ebnisr with each other on the question of fact. By the law of 9 June, X85I, 
jsilll in Ibtee, d hare majority suffices. Dufoit ^ Cnmtmelf 'PariSi 
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With respect to unanimity, there can be no question that 
it enforces careful examination and sifting of the evidence, 
and tends to give weight to the decision, and to produce 
acquiescence in it. If disagreement is revealed, the 
defeated party may be expected to cite the favourable 
suffrages of the minority, and to insist that their authority 
is equal to that of the majority ; while the external public, 
ignorant of the grounds upon which the respective parties 
have formed their different opinions, will most probably 
consider that the result is due to accident as much as to 
reflection, and regard the whole proceeding as infected with 
doubt and uncertainty. In criminal cases the disclosure of 
the disagreement would place the members favourable to 
conviction in an invidious position ; and this would particu- 
larly Apply to trials of political offences. It would also, 
in the instances' where the result was conviction, embarrass 
the Judge when awarding punishment, and the Executive 
Government afterwards in resisting applications for its 
remission. These considerations seem decisive, if not in 
favour of absolute unanimity, certainly of requiring a 
considerable preponderance in order to authorise a verdict 
to be received, so that the decision would have to encounter 
the dissent of merely a trifling minority. 

The propositions for empanelling a jury by selection, and 
subjecting the verdict in criminal cases to review by a 
judicial tribunal, have their origin in the general experience 
that during periods of popular excitement, and in localities 
where violent prepossessions operate extensively, juries 
cannot be depended upon to act independently of the 
prevailing influences. I know not that a better instance of 
this can be given than the verdicts which, under the delusion 
of the Popish plot, were returned upon the evidence of 
such witnesses as Titus Oates and his accomplices. 
Whether any of the alterations suggested in the jtay 
iqrstem, or the machinery by which it is worked, W^d 
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ebyiate lite evil complained of, or whether it is not ia 'seaxitt 
degree inherent in the nature of a tribunal composed Of 
perTOns who share the prevalent sjunpathies or antipathies 
of the time, it is for you in your debates, rather than for 
me in these preliminary and necessmily incomplete 
obsm^tions, to inquire. I may, however, observe that 
exceptional periods .can scarcely be adequately dedt 
with by previous legislation. It is impossible to foresee 
what circumstances may in the future exist. Forces 
entirely out of present calculation may disturb the social 
sj^tem. They may even be of such a character that the 
community has no resource, except in a temporary sospen* 
sion of privileges which, abused in their exercise, cannot 
otherwise ultimately be preserved. 

I have now referred to the topics set down upon our 
paper. Recent legislation may well suggest allusion to some 
others. There can be no doubt that in connexion ■mth 
Ismd, and the tenure of land in Ireland, new interests 
have been created. The occupying tenantry' have been 
secured in their farms on favourable terms, and are to be 
assisted in purchasing them. When the provisions of the 
measures which have accomplished these social changes 
come to be known, it may not unreasonably be ex- 
pected that effect will be readily given to them. So 
far as they facilitate the elevation of the tenant to the 
condition of a proprietor, approval seems general ; and 
justly,- for in this way, in addition to the benefit to the 
individual from his improved condition, will result to the 
State the advantage of binding increased numbers by the tie 
of self-interest to support the institutions which protect pro- 
perty. I, howevCT, looking .in these observations rather to 
the future than the past , desire to point out some other coa- 
sequences. It may be expected that the interests thus 
acquired become the subject of frequent dealings m the 
of loans,, sales, and testamentary dispositions. >>:|b 
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order to these dealings, and lessen the expense of 

. administering estates of limited value, an equity jurisdiction 
has, by a most useful measure, been conferred upon the 
Irish County Courts, with an easy and cheap appeal to the 
Lord Chancellor, Statutes have also been passed which 
tend to simplify the acquisition and confirmation of titl^. Still 
in transactions of small amount, the costs connected with 
conveyancing press with disproportionate severity. In the 
case of loans this is particularly objectionable. Various 
suggestions have been made, and particularly in some papers 
read before the Dublin Statistical Society, with a view to 
introduce greater facility of transfer and incumbrance. 
Without now entering upon the questions which have been 
thus raised and which probably can be better and more 
satisfactorily answered when there has been experience of 
the working of the new legislation, and of the tribunals 
constituted under its provisions, I would desire to commend 
the consideration of the subject to this Society, in the hope 
that, if not now, it may at some future meeting be fully 
discussed. 

I would, in conclusion, remind you, that the gradual and 
progressive growth and expansion of political institutions are 
to be expected ; that besides this cause of alteration in their 
frame, variation in the tone of opinion among the classes 
influencing the course of legislation is necessarily continually 
occurring. Laws, then, which are but the representatives 
of institutions and opinions, must also be subject to change ; 
safe, only when it neither outruns nor falls short of the 
exigency of the period ;• imitating, according to the 
prescription of Bacon, the example of the chief innovator^ 
Time, ‘‘which innovateth greatly, but quietly, and by 
degrees scarce to be perceived.’* 
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II.— OUGHT GRAND JURIES TO BE ABOLISHED ? 

In a recent Article in this Review (No. CCXLL, August, 
-x88i), we traced the historical growth of the Grand Jury 
System and of the system of magisterial investigation into 
criminal charges which has grown tip by its side. We also 
indicated pretty clearly that, in our opinion, the time has 
now arrived when the latter system ought entirely to 
^persede the former. In continuation of our previous 
line of thought, we shall now enter in more detail upon the 
consideration of the evils attendant upon the existing 
complex arrangements. 

With the complete immunity assured to them, the 
temptation to accused persons to endeavour to square 
charges, and to prosecutors and witnesses who wqre open 
to such advances as might be made for that purpose, 
to give friendly, or sympathetic evidence before Grand 
Juries, was not likely to be always resisted ; more es- 
pecially as those august bodies were comparatively help- 
less in the matter. True it is that the witnesses give their 
testimony on oath ; that till the year 1856, the mode was, 
as described by Lord Campbell, ‘‘to swear the witnesses in 
great mobs in open Court, in a way which was very 
irreverent, very inconvenient, and very misbecoming,” so 
that on the first day or two of the Assizes in a large county 
it was almost impossible to pass and repass in the Crown 
Court owing to the continued pressure from witnesses who 
were being sworn ; and that now the foreman of the Grand 
Juiy is empowered to administer the oath to a witness 
in the Grand Jury room before he is examined. But, 
unfortunately, the Grand Jury have no knowledge of what 
has transpired before the committing magistrates, and are 
denied access to the depositions then made ; the only 
document allowed , to come before them being the Bill 
oc^taining the charge, with the names of the witnesses in 
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support of it endorsed on the back. They have thus no^ 
means of testing the veracity of a witness, and an unscru- 
pulous one has them at his mercy. 

Indeed, so clearly was this seen to be the case, that it 
had come to be an accepted truth that witnesses examined 
before a Grand Jury were not subject to indictments for 
perjury — ^from their want of the power of ascertaining what 
evidence had been previously given, and that given before 
the Grand Jury not being taken down in writing, or given 
in the presence of anyone who was at liberty to divulge it. 
In the Act of 1856 it was thought necessary to insert a 
clause, ‘‘ That every person taking an oath or affirmation in 
support of any Bill of Indictment, who shall wilfully swear 
or affirm falsely, shall be deemed guilty of perjury” 
(19 and 20 Viet., c. 54), which, however, was merely 
declaratory of the Common Law, and did not lessen the 
difficulties in the way of proving the offence. Even before 
the Act of 1856 such an Indictment had been tried, but 
without success. In 1844 a woman was indicted at the 
Shropshire summer Assizes for perjury alleged to have been 
committed before the Grand Jury on a Bill of Indictment. 
Of course none of the Grand Jurors could be called to 
disclose what had taken place in their room — their oath of 
secrecy precluded them. Even where a Petty Jury was 
accused of misbehaviour, by tossing up for their verdict, it 
had been held that the affidavits of the jurors that such had 
been dpne were not receivable in evidence, but that the 
evidence must be derived from some other source, ^.g., 
from persons outside the room who had seen them 
do it {Vaise v. Delaval^ i T.R., ii). So having put in 
the deposition of the accused when before the magistrates, 
they endeavoured to prop up their case by calling a 
policeman, who said be had been in the Grand Juiy room 
during some part of their proceedings, and a superintendent 
of police, who had been stationed est the door to feeeivi^ 
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iB^ictiBeiits^ And hand them in to the foreman^ and 

supplied as much evidence as they thought r^qiksite to 
contradict the deposition, and secure a convictionr- 4 nil 
;they were mistaken ; the woman was acquitted — and, so fetr 
as we know, no such Indictment ever has resulted otherwi^* 
Mr. M. D. Hill, the Recorder of Birmingham, in his charge 
to the Grand Jury in 1829 said, “ the metropolis it has 
been, found that the secrecy with which, by law, witnesses 
give their evidence before Grand Juries, has offered facili- 
ties to criminals to tamper with them, and to procure Bills 
of Indictment to be ignored,^ upon which, if a trial had been 
had, and the witnesses had given their evidence under the 
responsibility arising from public examination, convictions 
would certainly have been obtained ** {Repression of Crime^ 
p. 10). So common and so successful, was this tampering 
in the early part of the present century, that the Grand 
Jury was called the ‘‘ first hope of the London thief ; ’’ the 
publications of the period are full of allusions to the prac- 
tice ; and in the evidence given before the Committee on 
the Metropolitan Police in 1816, reference is made to the 
great number of Bills for pocket-picking, and kindred 
offences that were thrown out by the Middlesex Grand 
Jury, in the face, as was alleged, of the plainest evidence, 
and giving rise to suspicions of undue influences prevailing. 
From a return procured for the information of the same 
Committee, it appears that during the six years* from 1809 
to 1814, both inclusive, the Grand Jury of Londpn and 
Middlesex threw out fully one-third of the Bills for stealing 
fromlfhe'perSon, preferred to them, ahd about one-tenth of 
those for other offences. 

In the years 1845-6-7, sometimes as many as forty-two Bills 
Were ignored at a single Session of the Central Criminal 
Court, and twenty-eight, eighteen, and sixteen a Session 
so treated, wAs not an uncommon occurrence. At riie Mid- 
dlesex " Sessions, during the same period, the numbos 
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ig^ipred vMwd i&pm thirty ten a Serainni while 

in 7849, the Chairman of the Surrey Session^ , alleged, 
tibat as many as fifty persons got off eyeiy year,in that 
county, by the Grand Jury throwing out Bills ; and the 
average percentage of “no Bills” throughout England Md' 
Wales, was then stated to be 5'5. 

So great had the scandal become, that in Middlesex the 
device was resorted to of sending up a bailiff with an armfiil' 
of depositions to the door of the Grand Jury room — ^though 
farther they could not legally send them — in the hope that 
witnesses might be under the impression that the deposi- 
tions were laid before the Grand Jury, and so be induced to 
speak the truth. At the Central Criminal Court they 
adopted a much bolder course : things came to a crisis in 
this way. A man was indicted for stealing some pewter- 
pots from a public house, and an officer had traced him to 
a house, where he caught him in the act of melting them 
down. The Grand Jury, notwithstanding this, threw 
out the Bill ; the Judge having been spoken to, ordered 
another Indictment to be preferred, and again the Grand 
Jury threw out the Bill. Some other cases of a similar 
description having occurred, something had to be done. 
The Grand Jury in the Court of Queen’s Bench are, it 
seems, at liberty to have the depositions, and to have a 
Clerk to attend them under the style of the Clerk of the 
Grand Juries; and the Under-Sheriff having suggested the 
adoption of a similar course to the City Authorities, it was 
resolved that a Clerk should be at liberty to attend the 
Grand Jury with the depositions whenever they required it. 
Accordingly the Clerk of the Court attends with the depo- 
sitions, and watches the examination of the witnesses to 
see if they vary their testimony, under the pretence qf 
being ready to render assistance should the Grand ju^ 
require it, when legally, neither he nor the depositions arq 
entitled to be in the Grand Jury room at all,, tlwir; 



owciir GRAKp rjuwajs TO BE 4 ibo^ 

jEpfer course if guidance is wanted, is to cpipe to |he 
(^ixrt and ask for information. Sometimes the Qrapd Jui^r 
ha^ bad the courage to refuse to allow the Clerk to he 
preKht.* 

At the Surrey Sessions, so many Bills were tlirown out by 
the Grand Juries, that the Chairman suggested to them, 
that before throwing out a Bill, they should send into 
Court for the depositions, so that they might see what 
had been said before the magistrates; and, whenever they 
required it, this wholly illegal course was pursued. 

We are far from suggesting that the majority of prose- 
cutors or witnesses are open to such sinister influences at 
the . present day ; still the same facilities exist now, as 
formerly, and if, between the committal and the sitting of 
the Grand Jury, a wealthy or influential accused person 
can “ get at ” the witnesses, it is still in their power to 
mislead that tribunal. That such cases do occasionally 
happen is certain, and some of the apparently inexplicable 
“ No Bills,” can only be understood by the application of 
the “squaring” process. Indeed, it is within our own 
knowledge that a Bill for Rape has been thrown out by the 
Grand Jury, when on the depositions there was a clear case 
for committal, simply because the prosecutrix had been 
“ got at ” by the prisoner’s friends — though unknown to the 
Grand Jury. 

* Some Gmnd Juries have occasionally carried the sanctity of the Grand 
Jury room to a ludicrous extreme. At the Newcastle Summer Assizes, 1850, 
Mr. Justice Wightman, who was presiding in the Crown Court, desired to speak 
to Mr. Justice Cresswell who was sitting on the Civil side ; and, as was the wont 
of Judges, thought to take the shortest road by passing through the Grand Jury 
room, which was between the two Courts. But on walking to the door he found 
it locked, and was informed by a polibeman that the magistrates would not 
allow it to be opened. His Lordship swore by old Plowden, or ** par Dicu,’* 
that he would break it open, when Sir C. Monck, Bart., and other Justices ad- 
vanced and absolutely refused to permit his' Lordship to pass ; but ultimately^ 
after eome mutual recriminattpn, allowed him to do 80« ** speciiUly on thie 
occasion.** 
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Although it is a thing very unlikely to happen now, it is 
undoubtedly within the power of a Grand Jury to act 
capriciously, and to be guided by party spirit, or religious 
or political caprice,. and yet to enjoy complete protection 
under their oath of secrecy ; such examples are not wanting 
in the seventeenth century, and, notwithstanding the legal 
provisions made to secure perfect impartiality it would be 
exceedingly difficult to bring to light any suspected action 
of theirs — unless, as sometimes happened, they chose volun- 
tarily to give the information. 

By the Common Law all Indictments must be found by 
persons who are the King’s lawful liege people, duly returned 
by Sheriffs or Bailiffs of franchises, and inhabitants of the 
county for which they inquire (2 Rob. Ab., 82), and by ii 
Henry IV., c. 9, if any Indictment be found by persons who 
are outlawed, or not the King’s lawful liege people, or not 
lawfully returned, then it shall be void. Under this statute 
arose the case of Robert Scarlet at Bury Summer Assizes 
in 10 James 1. At the Woodbridge Quarter Sessions, 
Scarlet, had induced the clerk to read out his name as one 
of the Panel of the Grand Jury (although not on it), and 
he was afterwards sworn ; and “ the rest of the great 
Inquest giving faith to him indicted seventeen honest and 
good men upon divers penal statutes, which was done by 
the said Robert Scarlet maliciously” ; all the Indictments 
so found were held void, and Scarlet was indicted and after- 
wards fined and imprisoned. 

In 1293 (21 Edward I.) at Newcastle-on-Tyne, before 
Hugo de Cressingham and his fellow Justices itinerant, John 
de Ireby was committed to Gaol, on the testimony of his 
fellow jurors, because he had procured a false presentment 
to be made by them, so as to conceal a felony, concerning 
vfhich plenam scivit veritatem (1 Rot. Pari., I2i). 

That a Tribunal lhat has outlived, by some centuries, the 
circumstances that called it into being and rendered it of 

2 
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value, should still be maintained and defended, when it has 
been found necessary to secure its aiifls by other and more 
efficient means, is strange. Were it simply ornamental and 
harmless, reverence for the past might lead one to throw 
protection over this, as well as other, ancient monuments ; 
but when its influences are evil, and, as Bentham, says, a 
bar to penal justice, such antiquarian considerations must 
give way. They — a Jury without a Judge — not necessarily 
possessing any legal knowledge, and a Quarter Sessions 
Grand Jury never has any magistrates sworn on it — ^have 
now to repeat the Inquiry already made before the com- 
mitting magistrate, who is generally a trained lawyer, and 
when not, is assisted by one, as clerk ; and this they have 
to do under every disadvantage, and to pass in review his 
wisdom and prudence, rather than the merits of the case. 
If criminal proceedings began with this Inquiry, as in old 
times, Instead of having it in the middle, its uselessness 
would not be quite so apparent. It is well known that in 
the case of an Inquisition before a Coroner, if the verdict 
is one of murder or manslaughter, the Inquisition is equiva- 
lent to the finding of a Grand Jury, and the parties may be 
tried and convicted upon it (Blackburn, J., in Reg. v. Ingham^ 
9 Cox C.C., 508). Upon such a verdict, if it is not a case 
for bail, it is the duty of the Coroner to issue his warrant 
for the apprehension of the accused, and to commit him to 
prison, or if he be already there, to issue a detainer to the 
gaoler in whose custody he is. Yet of this Mr. Justice 
Lush says, “ The Coroner's Inquisition frequently causes 
expense and inconvenience, and never, in my experience, 
does any good.'' . . . . The power of the Coroner 

to commit for trial should be taken away, and instead, he 
should have the power, and be under the obligation, to send 
every person found guilty by his Jury l^efore a Justice, to be 
charged in the ordinary way with the offence. Every gbbd 
purpose of the Inquiry would thus be answered, and much 
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expense and inconvenience be prevented ” (5th Report, 
Judicature Com.) 

Bentham, in his Rationale of Judicial Evidejtce^ Book 3, 
Chap. 15, treating of the incongruities of English Penal 
Procedure, thus sums up those of the Inquiry before the 
Grand Jury : “ The operations of this intermediate tribunal 
may be set down as purely mischievous. They once had a.n 
object, but that object has been done away. . . . The 

object was to preserve an innocent man from the vexation 
incidental to prosecution ; and innocent he might well be 
pronounced, if, even upon the face of the evidence produced 
against him by the adversary, delinquency did not appear 
probable. The design was laudable ; and to this design, 
the procedure, whatsoever might be the inconveniences 
attached to it in other respects, was naturally enough 
adapted, i. Evidence was received only on one side — on 
the side of the prosecutor ; on. the side pf the defendant, 
not, for to call upon him for his evidence would be to subject 
him to the very vexation from which it was intended he 
should be preserved. 2. The evidence was received and 
collected in secret ; that is to say, in so far as secrecy was 
compatible with the presence and participation of a number 
of persons (the persons composing the Grand Jury) from 
twelve to twenty-three. In the same intention, these Jury- 
men were sworn to secrecy. Why ? Because at this time, the 
defendant knew nothing of the matter. The Bill being 
found by this Jury (i.e., the accusation pronounced to have 
had a sufficient ground in point of evidence to warrant the 
ulterior inquiry) thereupon Went an order for his arrestation. 
Had it not been for the oath, a friendly juryman might give 
intimation, and the defendant make his escape. In the first 
place then, the institution is useless ; it has been so about 
these two hundred and fifty years. The defendant has 
been already subjected to the vexation from which he was 
thus to have been preserved. From the middle of the. 
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sixteenth century, the examinations above described 
the examinations before Justices) haVH taken place. In the 
next place, it is mischievous. It is so in no small degree. One 
of the great boasts, as well as one of the greatest merits, 
of English Procedure, is its publicity. This security, it has 
been seen, is sacrificed ; sacrificed, and so continues to be, 
after the object for which the sacrifice was made is gone. 
The consequence is, an unlimited domination to popular 
prejudice ; to party, if not personal interest and affection ; 
to false humanity ; to caprice under all its inscrutable 
modifications.** 

The objections urged by Bentham seem not less applicable 
now than they were when he wrote, and the subject has 
engaged the attention of the public from time to time for 
many years. The Commission appointed in 1845 inquire 
into the state of the Criminal Law took a considerable body 
of evidence on the subject of Grand Juries, and that 
question was subsequently further investigated by a Com- 
mittee of the House of Commons ; and as a consequence 
of these investigations a Bill was in 1849 brought in by Sir 
J. Jervis to facilitate the administration of justice in the 
Metropolitan districts, which contained provisions rendering 
unnecessary the intervention of Grand Juries in criminal 
trials. That Bill was referred to a Select Committee, 
before . whom many experienced men were examined, 
all of whom were unanimously of opinion that it was 
desirable that Grand Juries should not be assembled within 
the Metropolitan districts. Nothing farther was then done 
on this subject. In 1852, Sir F. Thesiger introduced a Bill 
to dispense with Grand Juries within the Metropolitan 
district, but was compelled to withdraw it in consequence 
of the dissolution which soon after took place, and 
there the matter rested till 1857, when he again sought to 
deal vdth the subject by means of a Bill “ to dispense with 
the attendance of Grand Juries at the Central driihinil 
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Court and at Courts of General and Quarter Sessions 
holden within the Metropolitan Police District, except in 
particular cases,” which Bill, it is needless to say, did not 
then, and has not since, become law. 

During all this time, however, the public were not quite 
apathetic in the matter, as was evidenced by the observa- 
tions made by Judges on the Bench, by legal practitioners, 
and the tone of the press. Even the Grand Juries of the 
Central Criminal Court and the Middlesex Sessions had 
got into the habit of annually presenting themselves as 
useless and as an absolute impediment to justice. 

During the years 1845, 1846, 1847, and 1848 the Middlesex 
Grand Jury made at least ten written presentments 
expressive of their inutility as an intermediate tribunal, and 
of their being frequently made the means of frustrating the 
ends of justice ; and in addition to those written present- 
ments, many verbal ones to the same effect were made by 
them. During the same period the Grand Juries at the 
Central Criminal Court made many similar verbal present- 
ments, and in July, 1848, they made a written present- 
ment, expressing a decided opinion that a Grand Jury was 
no longer required for the furtherance qf the public welfare, 
but that its existence was absolutely obstructive of the 
ends of justice, and favourable to the extension of crime. 

In 1852, the Recorder of London, in a charge to the 
Grand Jury of the Central Criminal Court, observed that ” The 
great mass of the cases were, as usyal, of the ordinary 
description, and many of their predecessors in that box had 
expressed an opinion that * it was unnecessary that they 
should be called together for the purpose of considering such 
cases. With regard to the great body of them, which had 
previously undergone full inquiry by magistrates of great 
experience and legal knowledge, he (the learned Recorder) 
entirely concurred in the opinion of the Grand Jury that 
their services in this district were perfectly useless. He 
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was afraid that the Grand Jury not only occasioned a 
great loss of time, bul that they also were the means bf 
increasing very considerably the expenses of criniiDal 
prosecutions, and that in some instances the Grand Jury 
also afforded an opportunity for parties to defeat the 
purposes of justice by tampering with the witnesses, and 
that in others they were, made the medium of occasioning 
great injustice, by affording vindictive persons an oppor- 
tunity of preferring unfounded charges behind the backs of 
those they accused.” At these same Sessions, the Grand 
Jury made the following presentment : — “ The Grand Jury 
of the fifth Session of the Central Criminal Court of the 
year 1852, beg leave to express their unanimous opinion 
that a Grand Jury within the limits of the jurisdiction of 
the stipendiary magistrates is wholly unnecessary. It 
increases the expense and adds to the delay of criminal 
prosecutions. It affords an opportunity for corruption and 
for tampering with prosecutors and witnesses. It enables 
an evil-disposed person to throw his victim into prison by 
a false ex parte statement made behind his back and without 
any previous notice. It is, in fact, an instrument of 
extortion and of oppression, and as it frustrates the ends of 
justice it is worse than useless, and ought to be immediately 
abolished. The Grand Jury having been informed that 
presentments to the same effect have been made by other 
Grand Juries ; that copies of several of these presentments 
have beenUaid before the House of Commons on the 
motion of Mr. Matthew Forster, the member for Berwick; 
that a Committee of the House of Commons appointed to 
investigate the subject reported that such a tribunal had 
become unnecessary ; that a Bill was introduced into 
Parliament by the present Lord Chief Justice of the 
Common Pleas, the Right Hoxi. Sir John Jervis, to abolish 
it, but which Bill was allowed to be dropped hy fhfe lat® 
Ministry; they consider that to suffer its continuance % 
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opposition to the often recorded opinions of those best 
qualified to judge of its utility has a« tendency to bring into 
contempt not only the administration of justice, but the 
laws of the country. The Grand Jury therefore request 
that a copy of this presentment may be forwarded to the 
Prime Minister, and to the Secretary of State for the Home 
Department of Her Majesty’s new Ministry, and they hope 
that a Bill to abolish the Grand Jury of the Central 
Criminal Court and of the Middlesex Sessions will form a 
part of their earliest measures of law reform.” 

So far the Grand Jury’s own opinion of themselves ; now 
for that of those who had seen and had experience of the 
working of the tribunal in the practical administration of 
justice. Sir Frederic Thesiger, in moving for leave to 
introduce his Bill in 1857, said — Justice in their hands 
was liable to miscarry, either from a misconception as to 
their own functions, some jurymen imagining that they had 
to decide on the guilt or innocence of the accused ; or from 
the witnesses being tampered with and induced to suppress 
the evidence they had previously given when before the 
magistrates. This the witnesses could do in perfect 
security, because their examination before the Grand Jury 
was conducted in secrecy. In fact, the Grand Jury system 
multiplied the chances of escape for the guilty to such an 
extent that it was called ‘ the hope of the London thieves.’ 

. . . As an illustration of the present system, he thought 

he could not mention anything more forcible^than a case 
which occurred last year in his own experience. The medical 
attendant of a county lunatic asylum, after having been 
assaulted by a patient, directed him to be taken to a 
shower-bath, to be kept there for half-an-hour, and after- 
wards to have a dose of tartar emetic. The unfortunate 
man was placed in the shower-bath, and after having been 
kept there for twenty-eight minutes he was removed, the 
medicine" which had been prescribed was given to him, and 
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in half^an-hour he died. He (Sir F. Thesiger) 

did not venture to express any opinion with regard to the 
conduct of the medical man. The treatment which he 
ordered might have been necessary to his patient, but 
nobody could doubt that that was a subject which ought to 
have undergone a most searching investigation. And so 
thought one of the most able, intelligent, and experienced 
of the police magistrates (Mr. Henry) before whom the 
charge was made against the medical man ; for, after having 
carefully examined the whole of the case, he thought it was 
his duty to send the party for trial. The Grand Jury, how- 
ever, for reasons which were unknown, chose to think that 
it was not a case for inquiry, and they threw out the Bill.*' 

. . . . But the mere throwing out of Bills by Grand 

Juries in such cases was not one-half of the evil consequent 
upon this system within the Metropolitan district. He 
believed that there was hardly a Session of the Central 
Criminal Court or a Middlesex Session held without persons 
preferring indictments for different classes of misdemeanour 
for the purpose of revenge or extortion. The particular 
misdemeanours which were generally made the subject of 
these accusations were conspiracy, perjury, keeping gaming 
or disorderly houses, and obtaining money under false pre- 
tences. It was not at all necessary that the parties should 
go before a magistrate to prefer accusations of that descrip- 
tion. If a person was desirous of gratifying his malice or 
extorting money, he might wait for the assembling of the 
Grand Jury, and then, without the slightest notice to the 
party, he might prefer his Indictment. The proceedings 
were altogether secret. If the party got his Bill, application 
might be made at once for a Bench Warrant ; and Saturday 
was the day generally selected for that purpose, because 
then the party must remain in custody for nearly two days 
before bail could be given. Having secured that engine of 
extortion, it was set to work, and the accusing party had 
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good grounds for hoping that the accused would compromise 
the matter with him, rather than submit to the exposure of 
a public trial.” The following case affords a foir illustration 
of the method of procedure of those speculators in crime 
and of the worry and expense they could cause to their 
victims, unless they chose to make terms with them. At 
the Berkshire Summer Assizes, 1840, a person named 
William Humphreys had presented a Bill to the Grand Jury 
against William Hibbond, the clerk of the course at Ascot, 
by the name of John Hebbott, for keeping a gaming house, 
and a tent, booth, or place for gaming, on Ascot Heath, at 
the time of the races there. The Bill having been found 
by the Grand Jury, Mr. Hibbond was, in June, 1842, while 
acting as clerk of the course at Ascot, taken on a Judge’s 
warrant founded on this Indictment,. and brought by a 
Metropolitan policeman before Mr. Hall, the Chief Magis- 
trate of Police, and by him discharged. But in June, 1844, 
while acting as a Judge at Hatcham Park races, he was 
again taken on the same warrant and brought before Mr. 
Combe, a police magistrate, when be entered into a 
recognizance with two securities to appear at the next 
Assizes. At the Assizes he surrendered to take his trial, 
and the prosecutor and his witnesses having been called 
three times and not appearing, the defendant was discharged 
by proclamation under the Commission of Gaol Delivery 
(Reg. V. Hibbond, i C. and K., 461). 

When once a Bill was found, unless the defendant came 
to terms, the charge could, by simply doing nothing, be 
kept hanging over him for an indefinite length of time ; as 
a defendant could not force on the trial in the absence of 
the prosecutor, unless he had given him ten days’ notice of 
trial, and prosecutor was usually too astute to allow him 
the opportunity of doing so (Reg. v. Miiishidl 8 C, and P., 576). 

In 1849 the Common Serjeant of the City of Loodtm, 
smd in bis evidence before a Select Committee : “ If I were 
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a thief, tlie Grand chief thing I should rechoii 

ilinon ; I mean in London, in the metropolitan districts ; 
because a London thief understands matters that country 
people do not/' 

The then Under-Sheriff of the City adds, ** parties who 
are most guilty frequently escape through the intervention 
of the Grand Jury. It is done in this mode ; after the 
evidence is completed and perfected at the police-office, 
those who are experienced in committing crimes know that 
almost their only chance of escape is by keeping away the 
witnessess, or bribing them to suppress their testimony, and 
we know that the most expert thieves, what are called the 
* family men,* the ‘ cracksmen,* about London, are generally 
the parties who avail themselves of this opportunity. The 
most expert of those persons apply themselves to the 
witnesses, and they succeed in either keeping one out of 
the way whose testimony is most material, or getting others to 
soften down their evidence, so that, in this case, the Bill is 
thrown out.** 

Mr. C. W. Humphreys, a Solicitor who had practised 
very extensively for many years before the Central Criminal 
Court gave it as his experience, that the Grand Jury was 
frequently made use of. as an instrument of oppression and 
extortion, and of preferring Indictments for the purpose of 
obtaining money from persons accused. 

The Clerk of Indictments at the Central Criminal Court 
averred that compromises were facilitated by the Grand 
Jury System ; that it was not uncommon to have charges 
of attempted rape preferred against persons in the higher 
ranks of life, and a committal made by the magistrates ; 
that then the prosecutrix got bought off and gave evidence 
before the Grand Jury on which they, being unacquainted 
with the circumstances, threw out the Bill. Old offenders ^e 
adds) know that that is a mode in which parties may be 
bought off without danger to anyone/* The same Buteei^ 
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stated that OB an average ten or twelve Bills for misde- 
meanour were each Sessions presented directly to the Grahd 
Jury, without the intervention of a magistrate. 

These being some of the more glaring iniquities arising 
from the Grand Jury system, let us see what has been done 
to remedy the evil. The Central Criminal Court Act, with a 
view to the prevention of such abuses as have already been 
referred to, provided that no Bill for misdemeanour, except 
for perjury, should be presented at the Central Criminal 
Court, unless the accused was in custody, or unless the 
prosecutor was bound in recognisances. The result was 
that prosecutors simply preferred such Bills before the 
Grand Jury at the Middlesex Sessions, and, having got 
them found, had them removed to the Central Criminal 
Court ; thus no magisterial investigation was rendered 
necessary, no recognisances were entered into, and the 
provisions of the Act of Parliament were effectually evaded. 

Sir Frederic Thesiger’s attempts in 1852 and 1857 to 
sweep away the cause of these evils within the metropolitan 
district, where they were most felt, resulted in failure. But 
the efforts at amendment were not abandoned; in 1858 
Lord Campbell introduced a Bill having for its object “ to 
prevent a person going before a Grand Jury and preferring 
an Indictment against a party behind his back and without 
notice, and then procuring a warrant and getting him 
arrested with the view only perhaps of extorting money.” 
This measure, it is needless to say, met with a determined 
opposition from the supporters of our ancient institutions ; 
they saw in it but the shadow of coming, events — a 
threatened onslaught on the whole Grand Jury system, and 
a covert attempt to get rid of it by a blow aimed at it in secret 
and behind its back (which, if true, ought to have endearedSt 
to the hearts of the objectors ! ) ; as proposing a fundametital 
change in the constitutional rights of British subjectis* 
nnd interfering with their most cherished privilege 
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the Criminal Law in motion,— and so the obni^ons 
measnre was shunted for that Session. Next Session, ho#- 
Ever, the same measure was again brought forward and 
successfully carried through, under the title of “ An Act to 
Prevent Vexatious Indictments for Certain Misdemeanours ” 
(as and 23 Viet., c. 17). By that Act after the ist September, 
1859, no Bill of Indictment for any of the following offences — 
perjury, subornation of perjury, conspiracy, obtaining money 
or other property by false pretences, keeping a gambling 
house, keeping a disorderly house, indecent assault, 
was to be presented to or found by a Grand Jury, 
unless (i) the. prosecutor had been bound by recog- 
nizance to prosecute the accused, or (a) the accused 
had been committed or bound over to answer the Indict- 
ment, or (3) the Indictment had been preferred by the 
direction or with the assent of a Judge of the Superior 
Courts or of the Attorney or Solicitor-General. But where 
a magistrate, after investigation, refused to commit the 
accused for trial. Section a of this Act enabled the prosecutor 
to insist upon the magistrates taking his recognizance to 
prosecute, and thereupon the informations, &c., have to be 
transmitted to the proper Court as in case of a committal. 
This Act was calculated to have, and had, a most beneficial 
effect ; but still prosecutions for purposes of extortion or 
from other improper motives did not cease. Under the Act of 
1859 it was still open to a prosecutor to insist on going 
before the Grand Jury upon his own responsibility, and 
probably on his own evidence obtaining a True Bill. Having 
got the Bill found, the object in view was attained, and the 
accused, after being put to great inconvenience, and having 
incurjred expense in providing counsel and witnesses, pro- 
bably found his trial put off on some pretext or other, and 
with the ehsurge left hanging over him was generally driven 
to a settlement of what was only a civil dispute betwseu 
the parties. In 1867 the Recordei: of I^ndon (Mr. Russell 
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Giimey) in an Act to remove some defects in the adminis- 
tration of the Criminal Law promoted by him, procured the 
insertion of a clause designed to meet the above class of 
cases. This was Section 2 of the 30 and 31 Viet., c. 33, 
which provides that on the acquittal of any person indicted, 
who has not been committed or held to bail, the Court may, 
in its discretion, order the prosecutor to pay costs to the 
accused. 

Considering the unanimity of opinion that prevailed as 
to the evils attendant on the Grand Jury system, more 
especially as manifested in the metropolis ; that Sir 
Frederic Thesiger, in 1857, declared: “that ill those whose 
attention had been called to this subject — whether Judges of 
the Superior or of Criminal Courts, Grand Jurors, barristers, 
solifcitors, or magistrates — all concurred in the opinion that 
within this particular district, there was no necessity what- 
ever to continue the assembling of Grand Juries, but that 
the present system was rather detrimental than conducive 
to the administration of justice ; “ it is curious to note the 
smallness of the results attending the efforts to abolish the 
system, even within that limited area., and how the vener- 
able obstruction to penal justice still clings as tenaciously 
to the metropolis, as does the Civic Griffin to the site of 
Temple Bar. Yet it is but fair to chronicle one small success 
achieved: what was known as the Middlesex Grand 
Jury had been accustomed to assemble every Term in 
the Court of Queen’s Bench, there to receive a charge 
from the Senior Puisne Justice, who got an addition of 
3^150 a year for his trouble. But, as it frequently hap- 
pened, that though the Grand Inquest was there, and 
the Senior Puisne was there, nothing had occurred on 
which to charge, these twenty-three liege subjects of the 
Queen thought this waiting for the happening of the unex? 
pected was a bore, and in X872 they succeeded in 
it enacted that it should not be necessary to sumea^ 
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Grand Jury of Middlesex to come before the Queen at 
Westminster in any Term, unless notice had been previoudy 
giyen them by the Master of the Crown Office, that he had 
discovered some business to be brought before them {35 and 
36 Viet., c. 52*). 

Such remedial measures as have been passed, have not 
been confined to the metropolitan area, but have been 
applied to the whole country, and, therefore, afford pre- 
sumptive evidence that the evils complained of pervaded 
the whole system, and were not confined to any particular 
locality ; especially when coupled with the fact, that the 

^ The Court of Queen's Bench being the highest ordinary Court of Criminal 
Jurisdiction within the realm, has a paramount authority to Justices of Gaol 
Deliveiy and Commissions of Oyer and Terminer. All offences, therefore, 
committed in Middlesex, \j^en the Court sits, may be originally prosecute^ In 
this Court by Indictment ; persons in Her Majesty’s service abroad, committing 
offences there, may be prosecuted in the Queen’s Bench by Indictment, or infor- 
mation, laying the venue in Middlesex (42 Geo. III., c. 85, the Kingv, 8 

East, 3z), and if High Treason be committed out of the kingdom, it can only 
be tried in the Court of Queen’s Bench, or under a Special Commission (33 
Hen., till., c. 23). 

In every Term two Grand Juries for the County of Middlesex, who were to 
present all matters criminal arising within that county, were summoned and 
sworn before the Senior of the Puisne Judges, on some day fixed by such 
Judge in the early part of the Term. \Vhen they appeared, the Judge gave 
them such a charge as he thought requisite, after which, they retired to the 
Grand Jury room, Westminster Hall, for the transaction of business, being 
attended by the Clerk of the Grand Juries, who read the Bills to them 
and, after their finding, they came into Court and presented in the usual form. 
Their practice was, on adjourning to the Grand Jury room, to appoint subse- 
quent days oi sitting; and precepts were thereupon issued from the Crown 
Office to the constables in the different districts, to make returns of all 
nuisances, Ac., which, on their return, are considered as presentments and are so 
prosecuted. The two Juries appointed separate days for receiving the constables’ 
retiurns. The Jury who received the presentments of constables ^ the 
more remote parts of the county assembled at the Grand Jury room, to find 
Indictments on the last day but two of the Term ; and the Jury acting fi>r the 
metropolis and the adjacent parts, in the like respect, assembled for ihe sanie 
purposOi on the last day but one of the Term $ and after returning their 
tive jfpsentm^ts and Indictments, were ^scharged , ^ ^ i . v 
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presentments on the subject had been made by the Grand 
Juries of Birmingham and various other parts of the 
country- And yet strangely enough the innovators always 
approach this subject in a half apologetic tone ; Sir F. 
Thesiger in 1857, while trying to sweep away the system in 
the metropolis, wished it to be understood that he wAs 
not prepared to prevent the assembling of Grand Juries in 
the provinces. He deemed it advantageous to the public 
that magistrates and gentlemen of the counties should be 
associated with the Judges in their periodical administration 
of criminal justice throughout the country.” The interest- 
ing the people in the administration of justice, seems 
to be the utmost so high an authority as Mr. Jus- 
tice Stephen can say in its favour; and their case 
is thus stated by Mr. Forsyth in his^ History of Trial 
by Jury. “ With respect to the district within the jurisdic- 
tion of the Central Criminal Court, the idea the 

abolition of Grand Juries) is perhaps well founded. The 
legal knowledge and practised vigilance of the magistrptes 
of the metropolis render it almost superfluous to subject 
their committals to the supervision of another tribunal 
before a prisoner is put upon his trial, and it is a great hard- 
ship that busy tradesmen should be taken from their 
avocations and detained for several days at a time upon an 
Inquiry, which is followed by no useful results so far as 
respects the jurymen themselves. But the case is very 
different in the counties which the Judges visit in their 
periodical circuits. The Grand Jury there consist principally 
of the landed gentry and magistrates of the county, and it 
is of the highest importance to secure their attendance on 
such occasions. They are thus called upon to take tbeir 
part in the great judicial drama and see justice administered 
in its purest and most enlightened form.” . . . , *VBut 
beside® all this^ the Grand Jury can often baffle the attempts 
of malevolence.” (Would it not be nearer the truth to My 
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that the attempts of malevolence often baffle the Grand 
Jaiy ?) The writer further seeks to strengthen his case by 
pressing into his service the opinions of French jurists who, 
he alleges, feel the want of a tribunal corresponding to our 
Grand Jury; and he quotes from M. Bdrenger’s writings on 
Criminal Law, to show that he deplores the abolition of the 
Jvry d' accusation principally because it got rid of secret investi- 
gations, and from M. Oudot’s Theorie du Jury in which he 
declares his opinion that the Jury d' accusation was the only 
means of preserving innocent persons from accusations arising 
fromparty spirit and malevolence — both of which results have 
been hitherto supposed to be peculiarly characteristic of 
Grand Juries in England. 

Now if a Grand Jury is so good for the inhabitants of 
counties, one would like to ask what the dwellers in towns 
have done to forfeit the boon ? Or is it that the latter have 
so increased in intelligence that they have outgrown Grand 
Juries, while the county people are still in legal leading 
struts? Possibly this may account for a good deal of 
“ Justices’ Justice,” and the association of the popular 
element in its administration be but another illustration of 
the old adage, that too many cooks spoil the soup. Indeed 
it is worthy of consideration whether it is not a misplaced 
economy ever to entrust the administration of the laws — 
especially those that concern the liberty of the subject — to 
any but trained lawyers ; and whether the lay or popular 
element should ever be represented in such inquiries except 
in the character of assessors. 

In seeking to limit the abolition of Grand Juries to the 
metropolitan area, great stress has been laid on the improved 
system of preliminary investigation consequent on the 
possession of Stipendiary Magistrates; though curious^ 
enough, within the City of London, tiie most populous 
the busiest part of the metropolis, there are none but 
paid or lay mi^sfrates assisted, as in the country, % cler^ 
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But the appointment of a Public Prosecutor or the adoption 
of some improved system of preliminary investigation into 
offences might, it is said, render it necessary to consider the 
whole subject of Grand Juries. 

Let us see how far these cor^itions have been fulfilled. 
Under the operation of local Acts, the more important 
provincial towns, such as Liverpool, Birmingham, &c.^ 
have long enjoyed the advantage of Stipendiary Magistrates; 
while by an Act passed in 1863, cities, towns, and boroughs 
containing 25,000 inhabitants and upwards are enabled to 
appoint Stipendiary Magistrates, on their satisfying the 
Home Secretary that due provision has been made for the 
salary and for Court accommodation ; which power most of 
the centres of commercial and manufacturing industry, and 
indeed all those places wherever the business was at all 
considerable, have not been slow to avail themselves of. 
And even where Stipendiaries do not exist, the ‘‘great unpaid 
are obliged to have, as their clerks, duly qualified Solicitors 
who are quite competent to afford them guidance in the 
law. 

It cannot, however, be affirmed with truth that we have 
yet got a Public Prosecutor — though some people think we 
have — but we have got a Director of Criminal Investiga- 
tions, and, since 1879, a Director of Public Prosecutions, 
who is supposed to exercise some control over the criminal 
business of the country. 

Upon the whole, therefore, we think we are warranted in 
suggesting that provincial England is not so very far behind 
the metropolis in its provision for the investigation of 
crime, and that the time has come when the whole Graiid 
Jury system will bear investigation. 

‘‘ We doubt (say the Criminal Code Bill Commissioners) 
whether the existence of the power to send up a Bill before 
a Cirand Jury without a preliminary inquiry before a 
magistrate, the extent of this power, and the facilities which 

3 
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it gives for abuses, are generally known. It is not im- 
probable that many lawyers, and most persons who are 
hot lawyers, would be surprised to hear that theoretically 
there is nothing to prevent such a transaction as this 
Any person might go beforea Grand Jury without giving 
any notice of his intentionf to da so. He might there 
produce witnesses who would be examined in secret, and 
of whose evidence no record would be kept, to swear, 
without a particle of foundation for the charge, that some 
named person had committed any atrocious crime. If the 
evidence appeared to raise a primd facie case, the Grand 
Jury, who cannot adjourn their inquiries, who have not the 
accused person before them, who have no means of testing 
in any way the evidence produced, would probably find the 
Bill. The prosecutor would be entitled to a certificate 
from the officer of the Court that the Indictment had been 
found. Upon this he would be entitled to get a warrant 
for the arrest of the person indicted, who, upon proof of 
his identity, must be committed to prison till the next 
Assizes. The person so committed would not be entitled 
as of right to bail if his alleged offence were felony. Even 
if he were bailed, he would have no means of discovering 
upon what evidence he was charged, and no other informa- 
tion as to his alleged offence than he could get from the 
warrant, as he would not be entitled by law to see the 
indictment, or even to hear it read till he was called upon 
to plead. He would have no legal means of obtaining the 
least information as to the nature of the evidence to be 
given, or (except in cases of treason) even as to the names 
of the witnesses to be called against him ; and he might thus 
be tried for his life without having the smallest chance ‘of 
preparing for his defence, or the least information as to the 
character of the charge. 

Of course, in practice, the conviction of an innocent man 
under such circumstances would be practically imposriMe. 
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The Judge would postpone the trial, the Jury would acquit 
the prisoner, the prosecutor would probably be subjected 
to exemplaiy damages in an action for malicious prose- 
cution ; but it still remains that such is the law, though it 
could not be put in force witl^ut shocking the feelings of 
the whole community. That ®ch,* however, is the law, 
subject only to certain exceptions hereinafter mentioned,: 
there can be no doubt ” (p. 33 of Report). 

And yet after this exposure of a procedure that shocks 
the feelings of the whole community; after acknowledging 
that the Grand Jury had long ceased to report matters 
within their own knowledge ; that the initiation of a charge 
before a magistrate is by far the fairest and most satisfactory 
in every way; the Grand Jury is still to bar the way to 
justice with this provision of the Code that they shall not 
present anyone who has committed an indictable offence 
except upon a Bill of Indictment duly sent before them 
(Sec. 506). 

With its counterpart, the Coroner and his Jury, who had 
a power of accusation concurrent with that of the Grand 
Jury, the Commissioners have not dealt so tenderly,: 

The Select Committee on the Coroner’s Bill of 1879 
conclude their report in these words : — “ Your Committee 
consider that the double investigation which now takes 
place before the coroner and the magistrates in cases where 
a person is accused of a crime in relation to a death upon 
which an inquest has been held, is a cause of needless 
expense and inconvenience ^ and they are of opinion that 
though it may not be feasible to avoid it in all cases, yet 
that if a system of efficient salaried legal coroners were 
established throughout the country, it might be possible* to 
confer upon them the powers of a stipendiary magistrate, 
and thus obviate the evils referred to. To carry this out^ 
it would no doubt be requisite to consolidate the areas of 
mai^ coroners* districts.'* 

3—2 
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• And the Ctiminal Co<te proposes that no one shall be 
tried upon any Coroner’s Inquisition (Sec. 506). 

With this general confession that the Grsuid Jury has far 
outlived the purpose of its institution, that the objects aimed 
at byit arenolonger attained, itseems strange that such exces* 
sive tenderness should be minifested towards it. It is not 
that it has simply become useless ; it has become a positive 
hindrance to justice, facilitating compromises, fostering ex- 
tortion, and causing expense and waste of time and money. 
The needless expense caused by the attendance of prose- 
cutors and witnesses before the Grand Jury, has been 
calculated to amount to one-third of the whole cost of 
prosecution; and though something has been done at 
Assizes to diminish this, by making out lists of the cases 
for each day to go before the Grand Jury, the expense is 
still an appreciable one, while at Sessions no such saving 
is attempted, except the rough and ready one of taking 
felonies before misdemeanors. Officials of tried experi- 
ence have not hesitated to express the opinion that the 
abolition of Grand Juries would, with the institution of a 
Public Prosecutor, act well in England ; as the responsi- 
bility for the prosecution in all cases that ought to be 
prosecuted would rest with that officer, who would have the 
depositions laid before him, and consider whether the case 
should be proceeded with, or further evidence obtained, or 
whether the case was so weak that it ought to be abandoned, 
which system has been found to work well in practice with 
the French, and in the Northern parts of this Island. Even 
as we write, we find the burden of our story taken up 
by the Grand July of Essex, who at the April Quarter 
Sessions for that coimty, finished their labours by making 
a presentment that the Grand Juiy system was no 
longer of any practical utility in the administration of 
justice, and involved a waste of time and expense, a view 
still more forcibly expressed by a Grand Juror of Middlesex, 
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in a letter published in the Daily Telegraph on the loth May 
last, under the title of “The Grsmd Jury System.” 

That theoommon course of initiating proceeding's before 
a magistrate which is acknowledged to be the Purest, 
should afterwards be brought before a tribunal* whose 
action is exceptional and liable to become unfair is 
indefensible; and as to the objection urged against 
magistrates sending cases for trial, that in times of 
political excitement they might swerve from their duty 
from fear of removal from office — well, Ve would not 
give much for the tenure of office of any minister who 
recommended a magistrate’s removal for doing his duty. 
At the same time we would not make use of so harsh a 
term as abolition to so venerable, and in its time so useful, 
an institution ; it has done good service of old, has 
shielded the subject from exaggerated notions of preroga- 
tive, and maintained the liberty of conscience when such 
could not be done without risk. But now that its sphere 
of usefulness is past, and that its influences are no longer for 
good, it would only be a graceful act to stand aside and 
enjoy a merited repose, while making way for other and 
more effectual methods of securing the object it once had 
in view ; it would be enough to say with reference to them, 
as was done in the Judicature Apts with the ancient Order 
of Serjeants, that it should no longer be necessary for 
Grand Juries to assemble, or for Bills of Indictment to be 
presented to or found by them, and then in all probability 
they would quietly drop out of sight and cease to take any 
part in the Judicial Drama.' 

John Kinghorn. 
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rpHE development of the study of Roman Law has 
■ made its mark upon Educational Literature in this 
country as well as on the Continent. Beginning as we 
may be said to have done, at least in the case of the 
English Universities, with the study of the Institutes of 
Justinian, we have advanced to a more analytical study of 
the Law as set forth in the earlier Institutes of Gaius, 
and we have now come to its consideration in the ampler 
form of the Digest. ' The Northern Universities have 
taken a good share in this work, as we had occasion to 
point out in noticing the valuable edition of Gaius by 
Professor Muirhead of Edinburgh. To Dr. Holland, 
whose labours in conjunction with Mr. Shadwell have 
resulted in the handsome volume of Select Titles now before 
us, students of Roman Law had already been indebted for 
an edition of the Institutes of Justinian as a Recension of 
Gaius. In the Select Titles from the Digest, the object is 
yet wider, for it is the aim of the learned Editors to lead 
the reader to the fountain-head, and induce him to draw 
his knowledge from the Fathers of the Jurisprudence of 
Imperial Rome, whose opinions were allowed jura condere. 

The selection made by Dr. Holland aiid Mr. Shadwell 
embraces the principal features which differentiate the 
Roman Law, and which have either passed into modern 
systems or at least have sensibly influenced them. For 
their book is on the whole a Compendium of the Roman 

* select Titles from the Digest of yusiinian. Edited by T. Erskine 
Holland^ D.C.L.» of Lincoln’s Inn, Barrister-at-Law, Fellow of All Souls* 
Chichele Professor of Diplomacy and International Law in the University of 
Oxford. Oxford: Clarendon Press. i88i. 

Introduction Historique m Droit Ramain. Par Alphonse Rivier, Professetir 
a rUniversit^ de Bruxelles. Nouvelle Edition. Bruxelles : <j. MayoUiz. x88x. 
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Law of Family Relations, and of Obligations. How wide 
a field these two terms cover it is needless here to point 
out. The master work of Savigny on the one portion of 
this theme, and the very elaborate volumes dedicated to 
the other portion by the Dean of the Faculty of Advocates, 
now Lord Fraser of the Court of Session, are sufficient to 
mention as testifying to the permanent and practical 
interest which we have in those branches of Roman Law, 
as the sources of our own juridical science. 

Every study must have its introduction. Messrs. Holland 
and Shadwell have given the student as his stepping stones 
to fuller knowledge, the celebrated Titles, “ De Justitia et 
Jure,” De Verborum Significatione,” and “ De Diversis 
Regulis,” with others equally useful, though perhaps not 
so generally read. The last two of these Titles, we may 
remark, were long ago selected ” by one who may thus 
be called to some extent a predecessor of Messrs. Holland 
and Shadwell, namely, Theodore Haak, of Leyden, for his 
edition of the Institutes of Justinian, with the Latin 
version of the Paraphrase of Theophilus (Lugd. Bat., 1733). 
This is, indeed, in both cases what may be called an 
instance of natural selection. 

Fortified by the understanding imparted to him in the 
Introductory Titles, the student proceeds, under the 
guidance of the Oxford editors, to a consideration of 
Status, and learns from Gaius that men are either free or 
slaves, a doctrine which Florentinus corrects for him by 
the famous statement that slavery is a constitution juris 
gentium^ and that it is contra naturam. The influence of 
.this statement as to the true legal character of slavery, it 
would be difficult, we think, to exaggerate. Consciously or 
unconsciously, it has entered into the innermost recesses of 
modem thought and modem feeling : it has been canied 
from the field of thought into the field of action; it has 
been absorbed, as it were, into the very being of Great 
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^ptaia. Rarely, indeed^ has it fallen to the lot of Juiy one 
philosophical speculation so to impress itself upon the 
history of the world. The Stoic philosopher had, it is true, 
no idea of living up to the level of a tulip or a set of blue 
china ; but he knew something more than most of his fellows 
what was meant by his favourite doctrine of living according 
to nature. Something more, too, he knew than most of 
his fellows of what he was constrained by his principles to 
condemn as contrary to nature, and foremost in his con- 
demnation stood slavery, that “ constitute juris gentium, 
qua quis dominio alieno contra naturam subjicitur.” It has 
taken the modern world a long series of ages to reach the 
point so clearly attained by Roman Philosophy, and so 
distinctly laid down in Roman Law. Another of the 
cardinal doctrines of the Stoic Philosophy, that of the 
brotherhood of men, involved in the World State, of which 
all particular States are but houses or streets, a doctrine 
which practically underlies most of the modern arguments 
in favour of International Arbitration, as well as of Inter- 
national Law in general, still awaits the full acceptance of 
the modern world. That acceptance would, of course, be 
moral, rather than juridical, for we should not deduce from 
the Stoic conception the necessity urged by some living pub- 
licists for an International Executive, to direct the relations 
of the several States. That we believe, would be practically 
impossible, and were it possible we agree with those who 
would pronounce it undesirable. Freed from any such 
exaggerations, the doctrine itself remains, a goal as yet 
unattained. 

M. Rivier, whose able work on Successions in Roman 
Law. we noticed in these pages, although most widely 
known probably through his unwearied exertions in the 
cause of the Law of Nations, is also, as our readers at 
least will know, one of the most distinguished of the rising 
school of Roman jurists in Belgium. The place which 
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Professor Rivier himself assigns to his countiy in the scale 
of the nations where the study of Roman Law prevails, is 
not, indeed, in the front rank, but the same has still to be 
said withal for ourselves. Belgium awoke earlier than we 
did to the necessity of the critical study of Roman Jurispru- 
dence, and has continued keenly alive to it. Occupied in the 
early part of this century as an outpost by German ’Pro- 
fessors of Roman Law, the “ missionsland** now carries on 
its own propaganda out of its own intellectual resources. 
Professor Rivieres treatment of his present subject is, as his 
title indicates, historical, and rightly so. It is indeed only 
an outline, but one which the learned author supplies his 
readers with the means of filling up for themselves. That 
a work of this character should follow the historical method 
seems to be natural and proper. We do not understand 
how it could well be otherwise. To teach Roman Law 
without reference to Roman History, or Roman History 
without reference to Roman Law, appears to us something 
very like the play of Hamlet with the Prince of Denmark 
omitted from • the dramatis person<B, The bibliographical 
references so plentifully supplied by M. Rivier throughout 
his book constitute one of its special titles to practical 
utility as an educational work. In the hands of a good 
lecturer such a volume would be most suggestive, and it 
would be no less so, we may add, to a student for honours 
in the Law Schools at our Universities, or at our Inns of 
Court. Used side by side with Messrs. Holland and 
Shadweirs Select Titles^ M. Rivier’s Droit Romain would be 
found a most valuable aid alike for teacher and pupil. 
The two books indeed supplement each very appositely. 
There are some selections made by Professor Rivier 
which we cannot but think might with advantage have 
been printed at length, and not simply briefly summarised; 
by Messrs. Holland and Shadwell, in further elucidation of 
their own subject-matter. Thus, for instance, Prof. Rivier 



4» ROMAN LAW IN ENGLAND AND BELGIUM, 

giy^ US, very mucli ai rem^ the Constitution Deo Auctofe 
of XVIIL kal. Jan., Lampadius and Orestes being Constils 
(15th Dec., A.D. 530), and the Constitution Tanta^ oi XVll. 
Eal. Jan., Justinian our lord being for the third time Consul 
(16th Dec., A.D. 533). These two Constitutions strike us as 
being particularly valuable for the purpose of making clear 
the intention of the Digest, as it presented itself to the 
minds of its framers. Our studiosd juventus could go to 
no better authority than that here given. They are 
extremely interesting, moreover, not only in the light they 
throw upon the Digest itself and its compilation and 
order,, but also as enshrining thoughts on the true method 
of Law Reform and Codification which might profitably 
be studied at the present day. And these are only two 
of the many points in this feature of M. Rivier’s book 
upon which we feel bound to express our gratitude to 
him, alike for the feature itself, and for the care with 
which it has been introduced. Through the Kings, the 
Consuls, the Republic, we are brought to the Empire, 
first under Pagan, subsequently under Christian influences. 
For all these, abundant illustrative references and extracts 
are offered from the most varied sources. Among ancient 
writers, Greek as well as Latin authorities are cited, and 
the results of the increased and increasing study of 
Epigraphy are woven into the body of the work. Thus 
we find ourselves referred to the tables of Osuna, Malaga, 
and Salpensa, published first by Berlenga, and after- 
wards by Hiibner, disputed by Laboulaye, and defended 
with great learning by Charles Giraud and others. A 
yet more recent instance of the value of this class of illustra- 
tions, as well as of the keen outlook kept by Prof. Rivier, 
is noticeable in his reference under the head of Industrial 
Legislation, Mining Law, and the question of monopplies, 
(§ 1 14) to the Lex Metalli Vipascensis. Discovered in 18/6 
in the‘ mine of Algares, in a remote corner of Portugii," 
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near the town of Aljustrel, from which the Table itself is 
more commonly known as the Table of Aljustrel, this 
very interesting inscription has also been the subject of 
lively discussion. First published by the late distinguished 
Portuguese epigraphist, Augusto Soromenho, in an official 
report made in 1877 Ihe Minister of the Interior, and 
subsequently by Hubner, Bruns, Flach and Re, discussed 
in our own country by the Royal Society of Literature, in 
conjunction with the equally interesting Wax Tablets of 
Pompeii, the Table of Aljustrel has quite recently formed 
the subject of a fresh, monograph by a brother Acade- 
mician of Soromenho, Senhor Estacio Da Veiga, and 
which should find a place in M. Rivier’s next edition- 
This last treatise, printed as a memoir presented to the 
Royal Academy of Sciences of Lisbon, and published 
by the Academy in 1880,'" is in point of fact an essay 
in vindication of the claims of its author to have been 
himself the real discoverer and original interpreter of the 
Inscription. It is, therefore, to some extent a work of 
polemics, and of that feature of Senhor Da Veiga’s work, 
we need only here say, that he appears to make out a 
good case. The two men, both ardent Archaeologists and 
Epigraphists, were clearly at work upon the new treasure, 
the moment its discovery was announced by the Directors . 
of the Trans-Tagus Mineral Company, on whose works 
it was found. It seems probable that Senhor Da Veiga 
had the actual first intimation of the find, and that he 
went at once to the spot, made aU due investigation into 
the circumstances of the discovery, and set to work 
immediately upon the reading .of. the inscription. What 
we are concerned with here, however, looking upon*the 

♦ A Tabula de Bronze de Aljustrel, lida, deduzida e comtnentada enj tSyS; 
,Memoria apresentada a Academia Real das Sciencias de Lisboa, p6r S.iP Id. ' 
£stiu;io Da Veiga, Socio correspondcnte da mesma Academia. Lisboa. 
graphia da\^adetnia. iSSb.^ 
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TaMe of A^ustrel as xme of the latest aids to oar aB(ier> 
slUidiitg' of the Industrial and Social Legislation in the 
Provinces of the Empire during the borderland between 
the first and second centuries of our Era, is the substantial 
identity between the views of the contending parties. 
There are, of course, minor points of exegesis in which 
Senh. Da Veiga takes a different line from Senh. Soromenho. 
But these are simply differences between two scholars, 
such as are always to be expected, more or less, in 
questions of Epigraphy or Palaeography. Broadly speaking, 
there can be no doubt of the light which is thrown by the 
Aljustrel Inscription upon the rigid system of caste, of 
monopoly, and of regulation of life and labour, under 
which men lived in the mining districts of the Empire. 
It is quite clear, as was remarked by Mr. C. H. E. 
Carmichael, M.A., in the Paper read by him before 
the Royal Society of Literature and now in press 
for the forthcoming Transactions, 1881, that “ every- 
thing pertaining to the district (the Conventus Juridicus 
Pacencis) was under the administrative direction of 
the Procurator Metallorum," and that “not the very 
smallest handicraft could be plied within his juris- 
diction without his leave.’’ This, it may be said, was 
truly characteristic of Roman rule under the Imperial 
system. Spontaniety was gone. Individual life, in .the 
sense understood by those who were ere long to be the 
invaders and conquerors of the Empire, was also gone. 
There only remained a vast administrative machine, the 
workmg of which was almost automatic. It is easy to 
understand how, when a Province was left derelict, as 
Britain was, though for a time the machine might go on 
working from its own impetus, there was no intelligent 
hand left to guide it, and a collapse became only a question 
of time- “ Great Rome,’’ as Cairdinal Newman In^ said 
t^ugh one of the characters in his singulaiiy vivid 
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CtMisfa, a Sketch of tite Third Century, '“Thou art first, ati4 
there is ao secoad ! ” The seatiaieat uaderiyiag this 
apostrophe seems to us to be true ia other ways than tot 
which was probably preseat to the mind of the writer. 
It carries also, we think, the meaning that there was 
nothing to take Rome’s place, if Rome withdrew her 
guiding hand. And this is what we have been led to insist 
upon, through our consideration of the Table of Aijuatrel. ; 
There is, however, still another point connected with the 
light thrown upon Roman Law and Roman History by the 
science of Epigraphy to which we desire to draw attention, 
viz., the Tablets of Vorospatak, in Transylvania, cited 
by M. Rivier at § 158, under the head of Negotia. To the 
references there given, the learned author may add, in a 
future edition, a very clear account of the Tablets, and 
of the controversies to which they have given rise, by the 
late Rev. John Kenrick, M.A., F.S.A., in a Selection of 
Papers on subjects of Archaology and History communicated 
to the Yorkshire Philsophicai Society (London and York, 
1864). LiketheTable of Aljustrel, the Transylvanian Tablets 
are children of the nether world, relics of Roman mining 
enterprise in opposite ends of the Empire. They have 
passed through a hot contest on the question of authen- 
ticity, but they have come out, we certainly hold with 
Massmann and Kenrick, with their character all the better 
avouched. The cui bono argument is well applied by Mr. 
Kenrick to the hypothesis of forging, and the most recent 
discovery of Roman Wax Tablets, — those found in the 
house of L.C8ecilius Jucundus at Pompeii in July, 1875,*- — 

^ Fully described in the Elaborate Monograph of Sig. De Petra (LeTavol6tte 
Cerate di Pompeii. Roma : Tip, Salyiucci. 1876), the Pompeian Tgiblets . 
have also been the subject of a very able critical dissertation by M. Caillemer, 
Dean of the Faculty of Law in the University of Lyons^ in a Paper pkinted In 
the NiiuvelU Revue Hietorique de Droit Frangais et Eiranger ^ ibr July* ;; 

August. 1877. Flach’s valuable contribution to the literature whlc|i ; ha 4 
gathered round the Table of Aljustrel also appeared in thepa^s of tlie ia^ 
Review^ belmre its separate publication. (Pans r Laros^ <879). 



4& W>um. LAW ZN ENGLAND AKii^%ELGIUM. 

affords ample confirmation of the use of such Tablets for 
the jpreservation of matter which would be evidence in 
Court.' CsBcilius Jucundus was, we hold, on the facts before 
us, not only an auctionator, but also Sin argentarius^ BXid under 
certain circumstances bound to bring his Tablets (his books, 
as we should say) into Court. Hence, no doubt, the care 
with which they were stowed away, a care which has been 
the naeans of preserving them to our day, and showing us 
something more of the ever interesting subject of life under 
the shadow of Vesuvius, just before the last days of 
Pompeii. The value of such auxiliary studies in throwing 
side-lights on Law and History cannot be doubted. We 
may mention, as regards the Tablets of Pompeii, that their 
commentator. Signor de Petra, has felt justified, on the 
strength of the statements contained in one of the Tablets, 
in altering the received date of the consulship of L. Annaeus 
Seneca, and L. Trebellius Maximus Pollio, the latter of the 
two being the eponymus of the S. C. Trebellianum. And of 
the Transylvanian Tablets it may be recorded that they 
illustrate, by their conformity to it, a special form of 
binding ordered under Nero as a protection against forgers, 
and mentioned by Paulus, Sententice, v. 25, § 6. 

We have not much space now left within which to set 
out other points of interest arising foi* discussion in the 
pages of Professor Rivier’s excellent manual. We must 
not, however, omit to mention that, besides the introduction 
to Roman Law, properly so called, the general value of 
the work is enhanced by the publication therein of an 
Inaugural Lecture, and of two Addresses on Roman 
Law delivered by Professor Rivier as Rector of his 
University in 1874, as Pro- Rector in the following 
year. In each of these will be found passages fuU of 
suggestiveness, and susceptible of profitable development 
by the reader The treasures of Roman Jurisprudence are 
treasures to which we are all in some sense heirs, for they 
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grew, as M. Rivier points outj with the growth of the 
Empire, that is to say, for all practical purposes, they 
became world-wide. And the sense of their value never 
perished utterly out of the memory at least of Continental 
Europe, as M. Rivier has himself elsewhere shown in his 
interesting sketches of Medieval Roman Jurists, Bishops, 
Diplomatists, Statesmen, and Professors, such as Jacques 
de Revigni, Bishop of Verdun ; Petrus de Bella Pertica, 
Bishop of Auxerre, Chancellor of France ; Claude Chansoh- 
nette. Jurist of Met2, Institutionum paraphrastes doctissimus^ 
Professor at Basle and at Vienna ; Etienne van der Straten, 
Councillor of Brabant, and others quos perscribere longum. 
The close relation in which the works of Messrs. Holland 
and Shadwell and of Professor Rivier stand to each other 
will, we hope, have been made patent in these pages. They 
both unlock to us in their several ways that storehouse of 
scientific jurisprudence of which the keen satirist Rabelais 
could only find these words of the highest praise,— “ au 
monde n’ya livres tant beaulx, tant aornez, tant elegans 
comme sont les livres des Pandectes,” — while our own Si|* 
Matthew Hale declared that ‘‘the true grounds and reasons 
of law were so well delivered in the Digests that a man 
could never understand law as a science so well as by 
seeking it there.” 
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IV.— THE PRACTICE OF QUARAKTINE. 

T he Colony of Victoria appears to have been aroused 
to a certain pitch of excitement last June, on account 
of some unfortunate mistakes committed by two important 
executive officers, the one the Health Officer of Melboume, 
the other the Chi«f Secretary of the Colony. It seems that 
the steamship Ocean, inward from Hong Kong, with many 
hundred Chinese passengers on board, arrived at Port 
Jackson. Small-pox had previously broken out among the 
Chinese inhabitants of Sydney; the vessel was therefore 
placed in Quarantine for a few days, and then suffered to 
proceed to Melbourne. All Chinese ports had however 
been proclaimed to be “ infected places ” by the Governor 
in Council, in virtue of the “ Act to consolidate the law 
relating to public health” of 1865 (Viet. Acts, No. 264), 
and an order by the Governor in Council further directed 
that in consequence of small-pox being at Sydney, 
New South Wales vessels should be visited by the Health 
Officer in Hobson’s Bay. It was under these circumstances 
that the Ocean arrived at Melbourne. The Chief Secretary 
thereupon obtained a ” Cabinet Memorandum ” directing 
the Health Officer to place her in Quarantine. This, as we 
shall see, was Fault No. i. The “ Cabinet Memorandum” 
was by some means delayed, and the Health Officer, 
oblivious of the Governor’s Proclamation and of the 
Order in Council, and assuming a judicial rather than a 
ministerial capacity, cleared the vessel in the ordinary way, 
and gave her free pratique. This was Fault No. 2. Both 
officers were wrong: the former for issuing hi^ leitre de 
cachet, a document as unnecessary in fact, as utterly void in 
law; the latter, for neglecting to carry out the lawful 
orders of the Governor in Council, and thereby violating 
his duty to. a veiy considerable extent. 
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As a matter of lactj however, no great harm was done. 
The Cabinet Memprandum operated to remedy, though 
in an unauthorised manner, the neglect or misapprehension 
of the Health Officer, and the crew and passengers of the. 
vessel were called upon to undergo no unanticipated 
detention. The point to which it is desirable to draw 
attention is the question of principle only^ Quarantine 
undoubtedly is a species of imprisonment, inflicted on* 
the innocent as well as on the guilty ; and it is, on account 
of the detention of vessels, a serious item of debit in the 
financial accounts of merchants, shipowners, and the com- 
mercial class generally. Quarantine should therefore be 
applied, not rashly, nor ignorantly, but with all due 
precaution, so as to conciliate respect for the liberty of the 
subject, with the carrying out of the legal provisions 
governing it, whether they be based on Statutes or on 
Orders in Council. The instance which we have criticised 
in the practice of our Australian brethren will, we hope, 
be the last case of excess of zeal or default of knowledge 
that we shall hear of from that quarter. Among us, 
fortunately, in the mother country, the necessity for 
enforcing Quarantine is rare, and seldom occurs in actual 
practice. Our Quarantine enactments were consolidated 
by 6 Geo. IV., c. 78, and that Act, with some few modifica* 
tions made by Statute in the reign of Her present Majesty, 
is still the law. Similarly, with the exception of an Order 
in Council of the 22nd March, 1879, it is necessary to refisr 
for instruction as to the carrying out of our Quarantine 
practice to several Orders in Council of the year 1825. 
Concurrently with our Statute Law the Common Law of 
this realm deems it a misdemeanour, punishable with fine 
and imprisonment, to expose a person labouring under an^ 
infectious disorder in a public place.* Again^ old teEt- 
boofe give us the form of the writ kproso amovendof^ 
* J?. V. Vantandillot A and S. 73 ; E. v. /W. 27;b. 
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wlifch, when leprosy prevailed in this country, a sofferer 
from that very contagious and alarming malady was 
removed from society and placed in a La^ar house or 
lajjaretto. The memory of our mediaeval lepers still lingers 
in such place-names as Burton- Lazars, and there is a chapel 
in Knightsbridge, still in use, the survival of what was once 
a Lazar house. In all cases of the enforcement of Quaran- 
tine, whatever the nature of the infectious disease 
rendering it necessary, as in the similar questions of noxious 
trades, common lodging houses, disorderly inns, and common 
nuisances, the consideration is always one bf public police 
and economy. The regulation and due order of a State 
requires that individuals should not only abstain from acts 
of violence, but also should conform their general behaviour 
so as not to prejudice the health or propriety of others. 
But, as we have already remarked, the practice of 
Quarantine in this country has been little known of recent 
years. 

The sad experience of the yellow fever in the United 
States of America has rendered our Transatlantic cousins 
unhappily far more conversant with the practice than our- 
selves. And from their experience we may undoubtedly 
gain much information. In the United States the power of 
a City or Local Board in matters of health is very great. 
Thus it may declare what places are infected, or what 
persons or things are likely to prove contagious. A 
Quarantine is a judgment affecting the status of a place, 
and no authority can review the decision of the Board. 
The decision is ex parte; no one can offer evidence that the 
place in question* is not infected, nor can the inhabitants 
appear before the Board and contest the finding. The 
municipal authorities have exclusive jurisdiction, and can 
proclaim and carry out Quarantine at will, against any 
other place. The charter of nearly every city provides .for 
its extensive sanitary powers, but, apart from that, all 
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reasQiiable regulatious passed by a local Goveirnmeftt to 
carry out Quarantine, within the scope of the authority of 
the State from whence it derives its power, have the force 
of law.* The exercise of this power is absolute save in the 
case of the absurdity, frivolity, or unreasonableness of the 
regulations.t But notwithstanding this despotic authority 
of the Local Boards the courts interfere but very sparingly, 
as they consider that the question of ]|Salth should be 
paramount, and that the local authorities are the best 
judges of the expediency of establishing a Quarantine 
against the infection of a particular place which threatens 
their city, whether such infection is likely to be introduced 
by persons or by goods. The Federal Government has 
determined that it is the individual State Government which 
is best adapted to guard the health and life of each of 
its own citizens and fittest to undertake the management of 
all his domestic, as distinguished from his political, neces- 
sities and requirements. 

In 1879 the serious epidemic at New Orleans was the 
immediate cause of the passing of an Act to establish a 
National Board of Health for the whole of the United"* 
States. By virtue of this Act a National Board consisting 
of eleven members was appointed. The President of the 
United States, with the approval of the Senate, has the 
power to appoint seven of these gentlemen, of whom not 
more than one may be sent from any one State. To these 
are added one medical officer of the army, one medical 
officer of the navy, one medical officer of the marine hospital 
service, and one officer from the department of justice. 
Their duties are to frame all rules and regulations necessary 
for carrying out the above Act, and to make special exami- 
nation and investigations at any place or places within the 
United States, or at foreip^ ports, as they may deem best, 

‘ * Mayor of yuUle, 3 Ala. ^ 

t Richmond^ 18 Oratt. 517 ; Ferguson v. (Hty of 43 Ala. 5(%. 

4—2 
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to aid in the execution of the Act and the protnolSori of its 
objects. They also obtain information upon all mattraa 
affecting the public health, and advise the several Depart- 
ments of the Government, the Executives of the several 
States, and the Commissioners of the District of Columbia 
on all questions submitted by them, or whenever in 
the opinion of the Board such advice may tend to the 
preservation and improvement of the public health. 
Being thus charged with the important duty of co-operating 
with, and aiding, State and Municipal Boards of Health in 
preventing the introduction of contagious or infectious 
diseases into the United States from foreign countries, and 
into one State from another, one of the first attempts 
made by the National Board was to endeavour to secure 
co-operation from the several State and Municipal Boards. 
For this purpose it suggested that the various local rules 
and regulations should be as uniform as possible, and 
drafted “precedents” of rules which might easily be 
adapted to each particular State or Municipality. These 
may be divided into five sections, viz. : Rules and regula- 
tions to be adopted and observed : — ist. At all ports in the 
United States which are or may be designated as Quaran- 
tine stations. 2nd. For securing the best sanitary conditioa 
of steamboats and other vessels, including their cargoes, 
passengers, and crews going from any port of the United 
States where yellow fever exists, to any other port or ports 
in the United States. 3rd. For securing the best sanitary 
conditions of railroads, including their station-houses and 
road-beds, and their cars of all descriptions, freights, 
passengers, and employes coming from any point where 
yellow fever exists. 4th. By the health authorities of a 
place free from infection having communication with a 
place dangerously infected with yellow fever. 5th. When 
yellow fever is reported or suspected to exist in aiiy town 
of place in the United States. 
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It will be observed, that the first of these sections 
alone refers to Quarantine for any or every infectious 
disease, while the application of the latter sections is 
limited to yellow fever; but it is patent that the scope of 
these latter sections could be extended, in case of necessity, 
to meet any contagion whatsoever. The result of the 
practical experience of the sanitary authorities of the 
United States appears to be that there are two great diffi- 
culties in destroying the vitality of the germ of yellow 
fever — first, in bringing the disinfecting agent into actual 
contact with the germ* ; and, secondly, to avoid injuring or 
destroying other things which should be preserved. When 
the germ of yellow fever is dry, or partially dried, no 
gaseous disinfectant can be relied on to destroy it. It must 
either be moistened or subjected to a dry heat of not less than 
250® F. to obtain security. Further, in disinfecting or 
destroying infected clothing and other moveable articles, 
care should be taken to move them as little as possible 
while dry. Before disturbing them they should be 
moistened either with a chemical disinfecting solution, or 
with boiling water, in order to prevent the diffusion of dried 
germs in the air in the form of dust. With respect to the 
disinfecting of ships, or large buildings, 'the opinion of the 
United States authorities is more hesitating. They are 
aware of the difficulty of destroying the vitality of dried 
gerrns, and suggest the experiment of thorough scrubbing 
and moist cleansing, to be followed by the fumes of burning 
sulphur at the rate of 18 ounces per 1000 cubic feet of space 
to be disinfected. Again, it’ has been suggested by them, 
that the application of a temperature as low as zero in a 
ship for a few hours, might destroy or render harmless the 
infection. They strongly advise the use of sulphate of iron, 
carbolic acid, fresh quick lime, fresh charcoal powder,* 
chlorida of ainc, chloride of aluminium and permanganate 
of potash as disinfecting principles. 
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, The result of the modern Quarantine experience of the 
Neiv World cannot but prove useful to ourselves, our 
Colonial possessions and dependencies^ and to other 
Nations. The barbarous Quarantine of the dark ages 
should no longer be permitted to linger, as it unfortunately 
still does in some countries, where the discoveries of science 
and the civilised means for controlling infectious or con- 
tagious diseases are ignored. The practice of Quarantine 
should be assimilated to common sense ; it should every- 
where mean, not in theory, but in practice also (if necessary), 
that system which, in the well- chosen terms of the National 
Board of Health of the United States (in referring to 
Maritime Quarantine), is designated “ the administration 
employed to determine the presence- or absence of the 
causes of contagious or infectious diseases in vessels arriving 
at a port, and the securing, if present, the removal or 
destruction of such causes, and does not imply detention 
for any specified time, nor for more time than is necessary 
for the above purpose.” 

Sherston Baker. 


V.— SELECT CASES, (i). SCOTTISH. 

By Hugh Barclay, LL.D. 

Ship— Contract—Lloyd’s Begister. 

According to rules framed before 1872 certain requisites 
were necessary for an “ awning-decked vessel to‘ be 
registered in Lloyd’s. A vessel was registered in 1872. 
In 1875 and 1876 these rules were altered, and further 
requisites njade necessary for registration. In 1877 ^he 
vessel was deprived of her registration for non-complianbe with 
thenew rules. The owners raised an action of damages against 
the association for their vessel being deprived of her r^^iii^ra- 
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tion : Hdd that, the facts averred did oot imply a contract, and 
the defenders assoilzied. Per Lord Justice Clerk (Lord 
MoncreiflF): ‘^ Lloyd’s Association is not a trading company 
dealing or trading in the registration of vessels, but is an 
association of merchants, shipowners, and others interested in . 
shipping, whose main object is to obtain an accurate classified 
list of the mercantile shipping of the United Kingdom and of 
the foreign vessels trading thereto.” As the reputation for 
accuracy of the register of this association stands very high, it 
is an object of material importance to shipowners to obtain 
their vessels classed therein. But the position of this associa- 
tion is very different from that of an association or company 
holding itself out as ready for its own profit to register all and 
sundry vessels that may come to it. There is no contract 
between the association and the outside public as there would 
be in the case of such an association or company. Certain 
conditions are laid ||own by the defenders’ association which 
must be complied with by the owners of vessels which are to be 
classified and registered by them. But that does not make a 
contract with the public. It is a notification and nothing else 
of certain requisites which the association insist * shall be 
fulfilled before they will register a vessel.” 15 March, 1879. 
Hendmon v. Lloyd's Association^ 6 S.C., 835. 

Arrestment ad Fundandum Jurisdictionem, 

An action was instituted in the Court of Session at the 
instance of London merchants against a foreign mining company 
having their office in London, founded on arrestments laid in the 
hands of a gentleman in Edinburgh. This gentleman, as a 
creditor of the company defenders, holds bonds payable to the 
bearer in security for advances made to the company: Held 
that the obligation on the part of the security holder to account 
to the company defenders for a possible balanqe, was an 
arrestable interest, though it was uncertain whether there would 
be any surplus after satisfying the advances. Per Lord Justice 
Clerk: “ I have arrived at the ‘decision with reluctance for, I 
think, that jurisdiction founded by arrestments is a fiction which 
ought not to be stretched. But for the authorities quoted I 
should have thought it very doubtful whether this arrestment 
was effectual.” “ I think that the cases show that the right to 
call a person to account where such a right clearly exists, even 
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though the balahce is not ascertainable, is an arrestable 
interest/’ 15 March, 1879. Baines v. Ccmfagnu Genirale des 
Minesd'AsphalteiS S.C», 8^6, 

Inhabited House Duty— Exemptions* 

Heldf that a hall and accessories, the property of a coal ex- 
change company, though let out for hire for temporary purposes, 
was entitled to the exemption under Act 1878, s. 12, sub- 
section 2. Per Lord President : ** The exemption is now com- 
plete and may be generally stated as this, that all premises 
which are not dwelling houses but are occupied for purposes of 
trade, or for exercising a profession, business avocation, or 
calling from which profit is deriveable, are exempt from the duty, 
even though occupied at night by a caretaker who dwells in 

them. ” “ Nor do I think that it affects the question except to 

strengthen the case of the company, that they occasionally give 
the use of their premises for hire for othem^fcemporary purposes. 
Nothing is more common than for persons to occupy premises 
for one primary object which they occasionally hire or let out 
for a totally different but temporary purpose.” ** That does not 
interfere with the fact that the company is carrying on in their 
premises the business of a coal exchange.” 18 March, 1879. 
Glasgow Coal Exchange Company v. Solicitor of Inland Revenue^ 
6 S.C., 850. 

Bankruptcy Act (Scotland), 1856— Duty of Trustee to Beport 
on Conduct of Bankrupt Without Fee. 

The 146th section of the Bankruptcy Act, 1856, requires a 
bankrupt to produce a report from the trustee on his conduct 
before applying for his discharge. A bankrupt asked such report, 
which the trustee declined to give unless on payment of a fee of 
£S 5s. The bankrupt complained to the sheriff ; the sheriff 
found that he had no jurisdiction to compel the trustee to fulfil 
a statutory duty. The appeal was taken to the Court of Session : 
Heldy that the petition to the sheriff was competent, and that 
the trustee was not warranted by statute or by practice to 
charge a fee. Per Lord President : “ A business man just 
takes the bad with the good, submits to a casual loss now and 

then, and strikes the average at the j^ear’s end. There is, 
therefore, nothing special in the averment of the trustee here 
that he has not redsived, and is not likely to receive, any 
remuneration in the sequestration. That will not just% a 
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charge for which there is no warrant either in the statute or in 
practice. I cannot, moreover, leave this case without adding 
that it would be most inexpedient in my opinion to sanction 
this charge. It is a charge made against a person having no 
means, and as a condition of his being discharged from his 
liabilities I cannot imagine anything more liable to abuse or 
more likely to lead to collusion between bankrupts and their 
trustees. Were a fee of this kind indefinite in its amount, 
and not entering the trustee’s account in the sequestration, 
exigible from the bankrupt, there would be nothing to 
prevent its being graduated according to the nature and quality 
of the report delivered. Not only is the charge quite 
unwarranted, but it is a most improper charge for a trustee to 
have made.” i8 March, 1879. White v. Robertson^ 6 S.C., 854. 

l^ublio Health Act, 30 and 31 Viet., o. 101 (1867)-Publio Welh 

The Commissioners of Police in a police burgh, erected under 
the Act 1862, as local authority under the Act 1867, enclosed 
a well on private property which had been used from time 
immemorial by the public. The proprietor sought an interdict. 
The Lord Ordinary (Adam) gave the interdict, observing ** the 
clause proceeded on applies to wells which are the property of the 
public and not to wells which are the private property of other 
parties. He does not think that it was the intention of the 
Act to authorise the local authority to interfere with private 
property and to make such changes upon it as have been done.” 
On an appeal to the Lower House, Lord Ormidale coincided with 
Lord Adam. The Lord Justice Clerk and Lord Gifford were 
of a contrary opinion and the interdict was refused. Per Lord 
Justice Clerk: “ I am inclined to think that the section of the 
statute extends the right ol the local authority to all wells 
used immemorially for such gratuitous supply, and that the 
long continued possession cannot be inverted by an application 
of this kind.” The case was appealed to the House of Lords 
who affirmed the decision refusing the interdict. 8 March, 1880. 
19 March, 1879. Smith v. Commissioners of Police of Denny, 6 S.C., 
858 ; 7 S.C., 28 (H. L). 

Beparation— Boad. 

The driver of a pony-carriage on a dark night, driving with- 
out lights, knocked down a foot passenger on the carriage way 
of a public road : Held, liable in damages. Per Lord Justice 
Clerk ; I think the defender ought to have had lights. 1 do 
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not say tkere is An absolute obligation to have lights at night) 
but it is a question which should be taken. The night in question 
being a dark one there was an obligation on the defender to go 
cautiously and slowly. It is proved that he saw three ladies 
fifteen yards off but he did not call out to them or slacken his 
pace. On the whole proof I am compelled to come to the con- 
clusion that there was fault on the part of the defender and no 
contributory negligence on the part of the pursuer. On a night 
such as this was, foot passengers are entitled to go on the 
broadest part of the road.** 20 March, 1879. Gibson v. Milroy^ 
6 S.C., 893. 

Bankruptcy —Beputed Ownership. 

On the bankruptcy of a cab hirer a coachbuilder claimed 
a cab in the bankrupt’s possession. The cab was let under a 
written agreement with the option of the bankrupt to purchase 
on certain conditions which had not been fulfilled'; Held^ that 
the principle of reputed ownership was not applicable where 
the possession was on a limited title under a fair and ordinary 
contract. Per Lord Justice Clerk: “No doubt the bankrupt 
was in possession of the cab, and it is said that the property 
must be presumed to be in him, unless the creditors were 
forewarned in some way that the cab was not the property of 
the bankrupt. English cases have been quoted, as showing, 
that unless a custom of hiring be established, which the 
creditors may be reasonably expected to know, the bankrupt 
must be held the owner. As a general rule in Scotland, where 
there is a distinct and definite contract, the doctrine of reputed 
ownership will not apply. If the transaction be one in ordinary 
practice in commercial dealings, the limited title will be all 
which a bankrupt has or can transmit to his creditors.” “ There 
is no ground for saying that the bankrupt had ever possession 
of this cab on any other footing than stated in the memorandum 
of agreement, and that being a limited title, terminable on 
bankruptcy, the property is in the owner.” Several English 
decisions were cited. 13 May, 1879. Marston v. Kerr*$ 
Trustee, 6 SgB, 

Superior and Vassal'-Bestriotiona on feu. 

A feu charter prohibited “ any nauseous chemical operations 
on the ground, noxious or noisy manufactures, or anything 
which may be a nuisance, or may occasion disturbance to any of 
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the neighbouring feuars or proprietors.** A feuar erected a large 
hall for cattle shoivs and sales. The superior objected and 
sought an interdict. The Court assoilzied on the ground that 
the amount of inconvenience was inconsiderable, and that the 
neighbourhood was already a great centre of the cattle trade. 
Per Lord President : “ It is said that the selling of cattle within 
the building has the effect of making the road that leads to the 
building inconveniently crowded with cattle, and of interfering 
with the use of that road by foot passengers, &c. “ it; is 
impossible to hold this as a breach of the restriction — that any- 
thing done on the high road can be connected with the building 
on the feu, so as to be a breach of the restriction against 
carrying on an operation or manufacture therein to the 
disturbance of the neighbouring feuars.'* “A road in the 
neighbourhood of any feu is liable to the occurrence of 
ordinary disturbance. They are often created by the inhabi- 
tants themselves. But no ordinary disturbance— no disturbaace 
which is just the ordinary disturbance of the neighbourhood, 
and which is quite legal at common law — would be a violation 
of this restriction.*’ i6 May, 1879. Anderson v. Aberdeen Agri- 
cultural Hall Company y 6 


Mine and Minerals— Working beyond March— Measure of 

Damages. 

In an action* for damages for working coal beyond the lease : 
Heldy as there was mutual error as to the right to the coal and 
entire bona fides on both sides, the measure of damages was the 
amount of lordship on the coal excavated at the rate paid by 
the defenders to the superior of the surrounded coal field 
the surface damage. Per Lord President : The pursuer’s 
coal has been worked out by the defenders, and therefore the 
pursuer is entitled to its value, whatever that may be found to 
be^ What he is entitled to is the value of the coals extracted. 
It is contended on behalf of the pursuer that he is entitled to 
all the profits made by the defenders in consequence of their 
having worked out his coal without any allowance for capital 
charges. I am not prepared to affirm that proposition.” “ It is 
just the value of fhe coal in situ un wrought in the mine at the 
point of time when the working began.” ao May, 1879. 
Livingstone y. Rauyards Coal Companyy6 S*C,yg22, 
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Ohaafter party *--l>emiirrage<^l4a^ 

Hrfrf ; Lay days are to be computed by days or parts of 
days, not by hours. Per Lord President; “It is rather an 
important circumstance that the proposal to count lay days by 
hours is a novelty. I am not aware that it has ever been 
previously suggested, and in administering law of this descrip- 
tion we are bound to have regard to custom more than in almost 
any other. I do not see any distinction between lay days and 
days of demurrage in the matter of counting, and with regard to 
demurrage we have an express authority in the case — Commercial 
Steamship Company^ lo L.R., Q.B., 346. My own impression 
corresponds with the decision in that case. Therefore I have 
no hesitation in adopting the rule laid down by the Court of 
Queen’s Bench. I do so the more readily that it would be 
extremely unfortunate if we were led by considerations of legal 
principle, as we might be, to lay down a different rule. It is a 
softnd rule itself, and as the learned judge says, by far the most 
convenient.” 27 May, 1879. Hough v. Aihya <S» 5 bw, 6 S.C., 961. 

Beparation-’Bamnum fatale. 

Commissioners obtained an Act authorising construction of 
water works, which contained a provision that the Commis- 
sioners should make good to the proprietors of the lands 
situated below the site of one of their reservoirs, all damage 
which might be occasioned “ by reason of or in consequence of 
any bursting or flood or escape of water from the reservoir.” 
After an unprecedented rainfall damage was occasioned by water 
flowing flrom the reservoir through the bye-wash or waste weir : 
Held (Lord Justice Clerk dissenting), that the reservoir having 
in no way been proved to be insufficient or to have aggravated 
the flood, and so contributed to the damage suffered, the Water 
Commissioners were not liable. Per Lord Ormidale : “ Nothing 
more was intended by the provision than to entitle the pursuers 
to redress against any damage or injury which they would not 
have sustained if the defenders’ reservoir and relative works 
had never existed.” “ It appears to me that the preponderance 
of the proof being greatly and unmistakably on the side of the 
defenders, it must be held as established that no greater quan- 
tity of water flowed or passed from the reservoir by the weir or 
bye- wash down to the pursuers’ property than woifld have come 
down from natural causes if no reservoir had existed.” Fear 
Lord Justice Clerk : “ The only thing that appears to rPe c^^in 
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is that the result with the reservoir there must have been differ- 
ent from what it would have been if the reservoir had not been 
there/* “The Statute makes it an absolute condition of the right 
to make the reservoir that damage arising from it shall be paid 
without inquiry as to the contingencies of which your lordships 
speak.” The majority cited the case in the House of Lords, 
3 March, 1864, Tennant v. the Earl of Glasgow, Lord Justice 
Clerk cited the case, Nichols v. M»rsland, 2 Ex. Div. L.R. j8* 
5 June, 1879. Countess of Roths v. Kirkcaldy Water Works Com* 
misskners, 6 S.C., 974. 

Companies Clanses Act, 1845— Statutory Mortgages. 

A harbour company under the statute incorporating them, 
was authorised to borrow money on the credit of the rates or 
duties. This the commissioners did on the statutory form 
without any obligation to repay principal. A subsequent statute 
incorporating the Act 1845, repealed the prior Act reserving the 
rights of creditors. In an action by bond-holders for payment 
of the principal sum : Heldf that they were entitled to decree of 
constitution of their debt. Per Lord Justice Clerk : “I am 
aware of the difficulty or perhaps illegality of attaching the 
statutory undertaking — the harbour — as made and established 
under the Acts in question, or anything strictly belonging or 
pertaining to that undertaking and forming part of it. But I 
cannot assume that there is, or can be, nothing else belonging 
lb the defenders which may, if necessary, be made the subject 
of diligence at the instance of the pursuers in payment or 
satisfaction of the decree to be obtained in this action. It is 
scarcely conceivable that no such property or effects exist or 
may not come to exist, nor is it necessary to say such property or 
effects are or may be. If the pursuers, supposing they get 
decree, should attempt to enforce it against property or effects 
which cannot competently be attached and made available by 
them in payment or satisfaction of their debt, the defenders will 
have it in their power to restrain them.** Per Lord Gifford: 
“ A subsisting security for a debt implies a debt. If there was 
no debt there would be no security and the subsistenee of the 
debt may often be very well and very easily proved by the deed 
creating a security for it, although that deed may contaiti no 
words of obligation whatever.’* Numerous English decisioiis 
were cited* 5 June, 1879. Haldane's Trustees v, E^n emi 
Losskmmth Harbour 6 S.C., 987. 
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Beparation— Negligence. 

• A man entered a public-house desiring to enter a lavatory 
where he had been once before, but passing its door, he opened 
a door of a sunk cellar, whereby he suffered serious injuries : 
H4ldthe publican was liable in damages assessed at £2^^ Per 
Lord Justice Clerk ; If this had been a solitary instance of an 
accident in this place I would have thought the case very 
narrow. But then we have two facts, before this accident 
there had been a prior one of the same nature, and second^ ihdX 
the defender seemed so alive to the danger that he took the 
precaution of keeping the cellar door always locked. These 
two things show, ist, that this was a dangerous place ; 2nd, that 
the mistake was a natural one; and 3rd, the defender was 
perfectly conscious of the danger. Therefore, although I do not 
disguise the fact that the case is a narrow one, and but for the 
elements I have noticed, would have been decided the other 
way, I think the pursuer is entitled to prevail.” 7 June, 1879. 
Cairns v. Boyd^ 6 S.C., 1,004. 

Beparation— Negligence. 

A proprietor let the fire-clay on his lands, with leave to the 
tenant to erect houses for his workmen and make roads. A 
workman on going from his house to his work on a dark morning, 
by a road within twelve feet of an unfenced quarry, fell therein 
and was injured. In an action against the proprietor : Held 
(dui. Lord Gifford), that he was liable. Per Lord Ormidale : 
“ The cottages and brickwork were on the defenders* property, 
and as it must be taken that rent or other consideration was 
given to the defenders for the use of the cottages, they were 
bound on their part to see that the inhabitants of the cottages 
and their visitors had a safe and reasonable access to and from 
them,” “ I think it was the duty of the defenders to have fenced 
the quarry-hole, and not to have left it as a trap or pitfall 
adjoining the path or road in question, and that having neglected 
to discharge this duty, they are answerable for the consequences.” 
Per Lord Gifford : ** The present pursuer is one of the workmen 
of the tenant, whose only right to go to this field at all arises 
from his employment by the tenant.** “ The tenant, I think; was 
bound to fence his own cottages and the roads to them, so as to 
make them safe for his own workmen, and I have a dilGiculty in 
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seeing how the defenders become liable to make safe roads to 
cottages which they did not build, which they were not bound 
to maintain, and which, I suppose, the tenant might remove at 
his pleasure.” “ Whilst I have stated my difficulty I am not pre- 
pared to dissent from your Lordship’s judgment.” Many 
English cases were cited. 17 June, 1879. McFeat V. Rankin's 
Trustees^ 6 S.C., 1,043. 

Statutory Trustees— Powers. 

Parliamentary Commissioners for supplying a city with water 
unsuccessfully opposed a Bill in Parliament which superseded 
their trust : Held^ not entitled to charge the costs against the 
trust funds. Per Lord Justice Clerk : “ It is not the part of the 
judge to criticise the Acts of the legislature, but I do not I think 
transgress due limits if I say that it is unfortunate that our public 
bodies and our courts of law should be put to solve such diffi- 
culties, when a little ordinary care and enquiry on the part of 
those by whom such English Acts (35 & 36 Viet., c. 91) are framed 
would prevent them from arising.” “ It is not within the power 
of such governing bodies to promote Bills in Parliament for 
enlarging their powers, for such a proceeding is avowedly beyond 
the existing limits of their trust, however beneficial the proposal 
may be for the public interest.” “ But a different result might be 
arrived at if the object were to remove obscurities in construction, 
or practical difficulties in administration.” “ It has been decided 
that ‘where the governing body has opposed Parliamentary pro- 
ceedings, the cost of doing so may in some cases be charged on 
the funds under their administration.” “ Thus in the case of 
Brighton, water commissioners were found entitled to charge 
against their rates the cost of a successful opposition to a 
drainage scheme which had a tendency to injure their works, 
and I apprehend the same principle would apply to all similar 
proceedings taken in resistance to measures plainly at variance 
with the due and proper discharge of their duty or the integrity 
of their property or privileges.” “ When the proposal originates 
from within, the ratepayers should be left to maintain their own 
interest in their own way, and at their own expense ; npr is it 
any concern of the governing body to interfere between the 
ratepayers and Parliament. It is no part of their trust adminis- 
tration.” It will be very difficult to shew that oppositippiv^ 
a measure which Parliament has declared to be beneficial was 
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due adihittistration of the trust.” Many English cases were 
cit^d. 17 June, 1879. Perth Water Commissioners v. McDonald, 
6 S.G., 1,050. 

Beparation— 'Boad— Kegltgenoe. 

In an action at the instance of an oldwoman who, when crossing 
a street in daylight, was knocked down and injured, against the 
driver of the vehicle : Held, liable in damages. Per Lord 
Justice Clerk: “Where the driver of a vehicle drives over a 
person in broad daylight I think that there is the strongest 
presumption both in fact and in law that the driver was in 
fault.” “ It is suggested that the whole duty of the Defender 
was to keep his own side of the street, to call out to any 
person he saw in the way,* and then drive on. I can give no 
countenance to such a view of what a driver is bound to do. 
Here we have, on the one hand, a passenger doing what she 
was entitled to do — crossing the street — and, on the other hand, 
a driver who could quite well have pulled up if he had wished.” 
19 June, 1879. Clerk Petrie, 6 S.C., 1,076. 

Partnership— Latent Partner— Kotioe of Dissolution. 

B., a latent partner of a business carried on by A. in his own 
name, retired, but gave no notice of the dissolution of partnership. 
A., six months after, issued circulars to all the creditors and 
customers that he had assumed C. as a partner, and that the 
business would be carried on under the firm of A, S> Co, An 
action was brought against A . by the trustee on the bankrupt 
estate of A. & Co., for the balance of debts of A. & Co., not 
covered by the assets of the firm : Held that the circular of A. 
was .sufficient notice that B. was not a partner of A. & Co., and 
hence was not liable. Per Lord President : “I do not think 
it is alleged that anyone remained ignorant that what was there 
publicly announced by the circular or that there was any creditor 
of the old firm who can say that he was not made personally 
aware of the change that was announced to have taken place.” 
“ The pursuer is trustee in a sequestration, and as such 
represents the whole creditors. He cannot as trustee represent 
a class of creditors, and he does not profess to do so.” “ It is 
quite impossible in a question of this kind to combine creditors 
as a class, and make them all entitled to go against a latent 
partner because of his not having advertised out, without 
considering the circumstances in whioh each particular cieditof 
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is placed and the means of knowledge which he either possessed 
or had at his command^ — therefore I think the trustee in the 
sequestration can never have a good title to pursue an action of 
that kind.” Many English cases were cited. 20 June, 1879. 
Mann V, Sinclair ^6 

Promissory ETote-^Stamp Xiaws. 

A document was held to be a promissory note. The docu- 
ment was unstamped. The Commissioners of Inland Revenue 
stamped the writ with an adjudication stamp and with an 
agreement stamp ; Held that the Commissioners had no power 
to stamp a document which was prohibited by law from being 
stamped after execution, and hence it was ineffectual. Per 
Lord President : ** We are all familiar with the rule prohibiting 
bills of exchange and promissory notes from being stamped 
after being drawn and executed, and unless the Act repeals 
these we cannot hold that these writs fall under section 
18 of 33 and 34 Viet., c. 97.” “ So far from repealing these 
rules, section 53 confirms them.” 27 June, 1879. Vallance v. 
Forbes^ 6 S.C., 1,099. (A similar decision was given same day, 
Bl)fth V. ForheSt 6 S.C., 1,102). 

Income Tax-<-Be8idenoe in Great Britain. 

A master mariner was absent in command of a British vessel 
for an entire year. During that time was tenant of a dwelling 
house in Scotland, in which his wife and family resided : Held 
that Great Britain was his residence within the meaning of the 
Statute, and that he was liable to be assessed for income tax. 
Per Lord President : ** He has no other residence but Great 
Britain. • The circumstance that he has been absent from the 
country during the whole year, to which the assessment applies, 
does not seem to me to be a specialty of the least consequence. 
That is a mere accident. He is not a bit the less a resident in 
Great Britain because the exigencies of his business have 
happened to carry him away for a somewhat longer time than 
usual during this particular voyage.” (The case of Young v. 
Commissioners of Inland Revenue was cited. 10 July, 1875. 
2 S.C., 925). 28 June, 1878. Rogers v. Solicitor of Inland 

Revenue^ 6 S.C., 1,109. 

Bin of EEOhange—Aooeptanoe. 

A bill drawn by A upon B and accepted by B, and C, the 
father of B, subscribed on the back. After a proof: 
the Lord Ordinary, that C was liable as an acceptor; 

5 
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importance of the canse it was afterwards heard before seven 
ju<%es, who held — ist, that G’s signature was a valid 
^ceptance; and 2nd {diss. Lord Gifford and Lord Shand), 
that it did not create any collateral or cautionary obligation 
against him in favour of A, the drawer. The case was appealed 
and the judgment affirmed by the House of Lords. (The case 
is important as affecting the Mercantile Law Amendment Acts, 
and distinguishing between bills of exchange and promissory 
notes and the difference between the laws of England and 
Scotland on these writs), i July, 1^79. Walker's Trustees v. 
McKinlay^ 6 S.C., 1,132. In H.L., 14 June, 1880. 7 S.C., 

H.L.,85. 

Fublio Company— Praud. 

A shareholder sued a company in liquidation for damages 
occasioned by his being induced to purchase shares by 
fraudulent representations of the directors : Held (diss^ Lord 
Shand) that while the fraud of the directors would have been a 
relevant ground for reducing the sale and claiming restitution 
from the company, had the pursuer been able to tender 
restitution, it was not a relevant ground for claiming from the 
company damages arising from the wrong done by the directors. 
Per. Lord President: “The contract has not been rescinded 
and cannot now be rescinded, and the consequence is logically 
inevitable that the pursuer remains a partner.” “ If the 
claim of the pursuer to be restored against the fraud of 
the agents of the company had been made whilst the company 
was carrying on business, the claim would have been directa 
against- the corporation, and would have fallen to be satisfied . 
out of the estate of the corporation.” But when the corpora- 
tion is in liquidation, the corporate estate becomes exclusively 
appropriated to payment of those who are creditors at the 
commencement of the liquidation, which the pursuer was 
not.” Per Lord Shand : “ It appears to me to be no good reason 
against the competency of a claim of damages that restitution 
has become impossible. On the contra jy I think an action of 
damages becomes competent if and when restitution has 
become impossible through an act or acts of the purchaser 
done, while in excusable ignorance of the fraud committed oil 
him.” Numerous English cases were cited. The judgment 
was affirmed in the House of Lords. 4 July, 1879. 
worth n. City of Glasgow Bank, 6 S.C., 1,165, In H*L., 
12 March, 1880. 7 S.C., H,L., ^3, 
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Public Company— Prauds. 

An action was brought by a purchaser of bank stock for 
reduction of the transfer and for damages as having been 
induced to purchase by fraudulent misrepresentations by the 
officials of the bank stock, and to have his name removed 
from the Register, and the seller’s name scheduled, the entry 
having made after the stoppage of the bank: Held^ ist, that he 
was not entitled to have the Register rectified, on the ground 
that although the company were not entitled to enter the 
petitioner’s name on the Register after the stoppage, he was not 
entitled to have it removed because the seller was entitled to 
have the purchaser’s name substituted for his own ; 2nd, that 
the circumstance was proved that there was no fraud com- 
mitted in the conduct of the sale; and 3rd, separatim, that 
the officials had no authority to bind the bank as brokers in 
the sale of stock. Many English cases cited. 4 July, 1879. 
Howe V. City of Glasgow Bank^ 6 S.C., 1,194. 

Husband and Wife— Insurance on Xife. 

Under an antenuptial contract the wife conveyed to the 
husband all acquitenda during the subsistence of the marriage. 
The husband effected an insurance on her life payable “ to her 
heirs, executors or assignees,” six months “ after her death.” 
During her life he used the policy as a credit for advances 
made by the Insurance Company. By a general mortis causa 
settlement he conveyed his whole estate to trustees. He 
predeceased. In a competition between the widow arid the 
trustees ; Held that the widow was preferable to the policy 
with all bonus additions. 9 July, 1879. Thomson's Trustees v. 
Thomson^ 6 S.C., 1,227. 

Ship Hegister— Bill of Sale— Bankruptcy Acts. 

A bill of sale of certain shares of a vessel followed by 
possession : Held effectually to -vest in the purchaser the right 
of propert}^, and which will not be affected by the subsequent 
sequestration of the seller while still registered as owner. Per 
Lord President : ** The pursuer has a bill of sale framed - in 
terms of the statutes ; that bill is delivered in consideration of a 
fullprice* Following upon that he has the only possession possible 
by receiving his share of profits. It is difficult to imagine any 
right more complete short of absolute registration* Therefore 
if any effect is to be given to the 3rd section of the Act 1862, 

5—2 
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I think we have the strongest case for giving it here. I am of 
opinion that against this trustee in bankruptcy this claim mifst 
receive effect, just as it must have received effect against the 
bankrupt himself when he was solvent. And I am satisfied that 
by adopting that construction we are giving the effect intended to 
the words of the statute.” 12 July, 1879. Waton v. Duncan, 
6 S.C., 1,247* 

Public Company— Ultra Vires. 

A banking company accepted shares in another banking 
company in security of a cash credit. In liquidation of the 
latter company, individual shareholders of the first company 
petitioned to have the company removed from the list of con- 
tributories on the ground that the acquisition of shares in another 
bank as securities was ultra vires of the directors. Petition 
refused. Per Lord President : I think that the petitioners have 
no title to make such an application.” It seems to me that 
the business of banking consists to a very great extent in 
making advances of money on the security of such subjects as 
the bank might safely and properly acquire in property.” 
“ Whatever the company may regularly and legally, under their 
contract, acquire by purchase, it appears to me that they may 
with equal propriety and legally acquire as the subject of a 
security.” 15 July, 1879. Fraser, &c,, v. City of Glasgow Bank, 
6 S.C., 1,259. 

Ship -Bin of Lading. 

In an action by the purchaser of oil against shipowners for 
loss by leakage of oil ; Held ist {dub. Lord Shand) that the 
onerous holder of a bill of lading could have no higher right 
than the shipper, by whose fault in providing insufficient casks 
the loss was caused, and, that by the terms of the bill of 
lading the shipowners were not responsible for leakage not 
proved to have been caused by their fault. Per Lord President : 

The shipowners are answerable for the loss. But 
of course, if they can show that this partial destruction of the 
oil or injury to the cargo is not due to their fault, but to the fault 
of the shipper of the cargo, then a very different result may be 
attained, and in this case the peculiarity of the pursuers* position, 
aa lying at the very foundation .of their case, is that the shipper 
was to blame, and that the fault of the shipper was the cause of 
the loss of the cargo.” Numerous English cases cited. 
15 July, 1879. Craig Rose v, Delargy, 6 S.C., 1,269. 
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Biver--Salmon FiAhing. 

Held that a riparian proprietor on a private river who had the 
righl of salmon fishing ex adverso of his lands was not entitled 
to improve a fishing-shot by removing massive boulders from the 
alveus of the river on his own side the medium as it was 
impossible to foretell the effect their removal might have on 
the channel of the river and the interests of other riparian 
proprietors. 16 July, 1879. Robertson v. Foote Company f 

6 S.C., 1,290. 

Public Oompany^-TruBtees. 

Trustees and executors gave their agent instructions to com- 
plete their title, and he without further instructions sent their 
title to a banking company, and their names were placed on the 
Register. They afterwards gave mandate to their agent to draw 
dividends. A petition by the trustees to have their names 
removed from the Register on the ground that they never agreed 
to become partners in the bank Refused, 18 July, 1879. 
McEwenv, City of Glasgow Bank, 6 S.C., 1,315. A similar case 
on the following day where it was found that the general instruc- 
tions given their agent did not authorise him to transfer the 
stock in their name, and that the transference had not come to 
their knowledge, and so their names were removed. Many 
English cases cited. 19 July, 1879. Wishart, S»c,, v. City of 
Glasgow Bank, 6 S,C,f I 

Principal and Agent -Stock Exchange— Non-disolosure by 

Principal. 

A principal held liable to his agent in damages which hebad 
incurred by reason of the concealment of a material fact of 
which the agent was ignorant. 18 July, 1879. McKenzie v. 
Blakeney, 6 S.C., 1,329. 

Trust— Investment— Bank Stock. 

Trustees under a marriage contract were authorized to invest 
in certain quarters — bank stock included. The trustees invested 
in the City of Glasgow Bank. Held, that they were entitled to 
have done sd in any Scotch banks in good repute at the time, 
and so entitled in future of the bank to full relief from the trust 
funds. Many English cases cited. 19 July, 1879. CumHgham 
V. 6 S.C., 1,333. . 
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(2.) COLONIAL AND AMERICAN. 

Canada: Court of Appeal: (from C.P.), July 8, i88i.— 
Regim v. Browne, 

Extradition — Deposition Foreign Indiotment-~(d8 ie 84 
Viet., cap. 52, and 86 87 Viet., cap. 60 (Imp.)— 81 Viet., 

cap. 04 (Bom.) 

The defendant was accused by the State of New York of 
complicity ih a crime committed in that State, and was under 
indictment in the Foreign Court. Upon the application for 
extradition, the coroner who had held the inquest in the foreign 
State himself appeared, and proved his authority to do so, and 
by oral testimony proved the original depositions taken upon 
the inquest, which he then produced. A warrant was issued for 
the defendant’s arrest by the District Attorney of the foreign 
State upon the finding by the Grand Jury of a true Bill for 
murder, but upon what evidence was not shown : Held^ that the 
Canadian Act which enacts that upon the return of the 
warrant of arrest, copies of the depositions upon which the 
original warrant was granted in the United States, certified, 
&c., and attested upon the oath of the party producing 
them to be true copies, may be received in evidence, does not 
interfere with the enactments of the Imperial statute as to 
original depositions, and that the original depositions in this 
CAse were therefore properly admitted. 

An accessory before the fact is extraditable, but an accessory . 
after the fact is not. But there was sufficient evidence here to 
warrant and require extradition : Held, that the foreign indict- 
ment was not admissible as part of the evidence. — Canada Law 
Journal, J uly 15,1 88i . 

Common Law Chambers, July 13, 1881. In Re Osier and Torofito, 

Grey, and Bruce Railway Company 4 

Begiatration of Shares —Begistration of Intermediate ^Transfer 
not Beoessary. 

O., being the holder of fourteen bonds of the Railway 
Company, issued on May j, 1876^ payable on January i, i§8i, 
with interest meanwhile half-yearly at six per cent, per 
annum, requested the Secretary of the Company to' re^sfer 
the "bonds under 38 Viet., cap. 5$. This the Secretary refused 
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to do unless the intermediate transfers were produced and 
registered at the same time: Held Wilson, GJ.)» that the 
Secretary was bound to register the bonds without the produc- 
tion or registration of the transfers, and the summons for a 
mandamus was made absolute, with costs to be paid by the 
Company. — Canadian Law r/»i^5-T-Occasional Notes— August, 
i88l 

[To same effect. In Re Johnson and Tovonio^ Qny^ and Bmce 
Railway Company y also per Wilson, C.J., reported in Canadian 
Law Times — Occasional Notes for September]. 

Supreme Court of Pennsylvania. Williamsport Gas 
Company v. Pinkerton, 

Law of IJ.S.A.— Coupons : Presentation and Demand. 

There is no obligation on the holder of a coupon bond or 
coupon to present the same and demand payment within a 
reasonable time. He is not like the holder of a cheque or bill 
of exchange. Per curiam : The Corporation which issues a 
coupon bond is in the position of the maker of a promissory 
note, not of the drawer of a cheque or bill of exchange. 
There is no obligation on the holder to present and demand 
it within a reasonable time. The same rule applies to the 
coupons as to the bond. In fact, he may hold on to the coupons 
just as long as he can hold on to the bond, without requiring 
payment. The coupon is nothing but an acknowledgment of 
interest due, and is but an incident of the principal. It is 
attached to the bond and may be detached from it for the 
convenience of the holder. The possession by the Corporation 
is evidence of its payment. The banking house at which it 
was made payable were the agents of the Corporation, and the 
holder could not lose in any event by their insolvency. Judg- 
ment affirmed. — Southern Law Journal (Montgomery, Ala., 
U.S.A.), December, 1880. 

Nova Scotia: Supreme Court, January 8, 1881. — Guilford v, 
Anglo-French Steamship Company, 

Master of Ship— [Quaere, part-owner]— Wrongful DismiasaL 

Plaintiff, in 1874, agreed with a number of Halifax merchiiute 
to subscribe four thousand dollars towards a steamsliip epterr 
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prise and assist in getting a suitable ship, provided be should 
be master. This was agreed to, and his wages were fixed at 
twelve hundred dollars. The company was incorporated in 
1875 by Act of the Dominion Parliament, and the plaiutifF 
received stock to the amount of his contributions. After 
running for some time it was found .that the enterprise was 
sinking money rapidly, and in 1876 a new arrangement >??as 
entered into by which the plaintiff was to supply the ship with 
men and provisions for the passengers and crew, and sail her as 
commander for nine hundred dollars a month, afterwards 
increased to nine hundred and fifty. The ship had been 
originally accustomed to remain at St. Pierre forty-eight hours, 
but the time was afterwards lengthened to sixty hours by the 
company, yet the plaintiff insisted on remaining only forty-eight 
hours, against the express directions of the company’s agents 
at St. Pierre, and was otherwise disobedient to the agents, and 
treated them with gross insolence, in consequence of which 
he was dismissed from the service of the company. Held 
(Young, C.J., diss,) that the dismissal was justifiable, that 
the plaintiff was not a part-owner of the ship, and could not 
exercise, independently of the corporation, any power whatever 
over the property of the company, having no interest whatever 
in the ^ip, but only in the stocky of the company, and the case 
must therefore be considered as the ordinary case of master and 
servant. Sir W. Young, C.J.: While the plaintiff woujd 

have had no redress had he been in the ordinary position of a 
shipmaster dismissed by a majority of the owners, his position 
Was that of a part-owner, and he was entitled^to compensation. 
•^Canadian Law Times , September, 1881. 

[Some cases referred to in Desty’s Manual of the Law Relating 
to Shipping and Admiralty, San Francisco, 1879, seem worth 
citing here in their bearing both on the judgment of the Court 
and the dissenting opinion of the Chief Justice. In section 51, 
s.v. Managing Owners, Mr. Desty has the following : — “ Where 
the master is part owner, with entire control, he may sue in his 
own name.” Cawthronw. Trickett, 15 Com. B.N.S. 754. ** He 
is presumed to have no right to compensation for his own 
services.” Rennell v. Kimball, 5 Allen, 205 ; Smith v. Lay, 
3 ^y & J., 405; B^nsm V. Heathorn, i Younge & C.,; 326. 
Still Mr. Foard, Law of Merchant Shipping, 1880, quotes Abbott 
on Shipping to the effect that the master, being part-owner, is 
the confidential servant or agent of his co-owners] . 
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Australia : Supreme Court, Victoru.^/i» Bancoy hdtote 
Sir W. F. Stawell, C.J., and Stephai and Higinbotham, J J . 
JuLY5, i88i . — Jamieson y. Rohh. 

FoTeign Judgment— Enforcing in Victorian Court— Validity* 

Demurrer to replication. 

The action was brought by the liquidators of the City of 
Glasgow Bank against the defendant to recover an amount due 
for contributions to the Company. The order for contribixtions 
was made by the Court in Scotland. The defendant pleaded, 
in effect, that the order was obtained without notice having been 
served upon him, and while he was resident beyond the juris- 
diction of the Scotch Court, and was consequently wholly 
inoperative and void. 

The plaintiffs replied, setting out that the Company was 
incorporated under an Act of the Imperial Parliament ; that the 
defendant had signed the memorandum of the Articles of 
Association, and that under them and the Act it was sufficient 
for the liquidators to bring into the Court in Scotland a list of 
the names of the contributories, and that it was not necessary to 
give the shareholders notice. 

To this replication the defendant demurred. 

The Court held that the replication was good. If a person, 
knowing of a particular process, gave an express or a necessarily 
implied consent to that process, he could not be heard after- 
wards to say that it was contrary to natural justice to enforce 
that process against him. The defendant in this instance had, 
by agreeing to a Memorandum of Association, consented to a 
particular process being issued against him. He was resident 
in Scotland at the time the Company was formed. He consented 
to the Memorandum, by which a particular course was 
prescribed for the recovery of contributions, and therefore 
it did not lie in his mouth to say that it was contrary to 
natural justice that this judgment should be obtained. Demurrer 
overruled : judgment for plaintiffs. — Reported in Notesof Cases in 
the Australian Law Times (Melbourne, Victoria), for July 23, 1881. 

Connecticut Supreme Court of Errors. 

Kenyon v. Farris. 

Wife— One Advanoing Money for KeoeBsaries to, can 
Maintain bill against Hnsband therefor. 

The Court, per Pardee J. ‘‘This is a bill in Equity/ The 
petitioner alleges that on or about the ist day of March, 1876, 
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t^Krespondent wilfully deserted his wife, she being without 
that thereafter he neglected and refused to furnish means 
necessary for her support, that she was without means of 
support, and was in need of the necessaries of life ; that at her 
request during the time of such need, the wife of the petitioner 
advanced from her separate estate, from time to time, sums of 
money aggregating eight hundred dollars to the respondent’s 
wife, for the purpose of enabling her to procure the necessaries 
of life ; and that she expended the money in the purchase for 
herself of such necessaries as her husband was legally bound 
to furnish. And the petitioner alleges that he brings* this bill 
as trustee for his wife ; and that he is without adequate remedy 
at law. He prays to be subrogated to the rights of the several 
persons who sold these necessaries to the respondent’s wife ; 
and that the respondent be ordered to pay said amount to 
him or such trustee ; or that relief should be granted in some 
other manner. 

The following cases are precedents for this bill : — 

In Harris v. Lee^ i P. Wms., 482, the petitioner had loaned 
£^0 to the respondent’s wife, who had left him for cause, to 
enable her to pay doctors and other necessaries. The Court 
said ; “Admitting that the wife cannot at law borrow money, 
though for necessaries, so as to bind the husband, yet this 
money being applied to the use of the wife for her use and for 
necessaries, the plaintiff that lent this money must in Equity 
stand in the place of the persons who found and provided 
such necessaries for the wife. And therefore, as such persons 
could be creditors of the husband, so the plaintiff shall 
stand in their place and be a creditor also, and let the trustees 
pay him his money, and likewise his costs,” And in Marlow 
V. Piijkld^ I P. Wms., 559, the Court said ; “ If one lends 
money to an infant to pay a debt for necessaries, and in 
consequence thereof the infant does pay the debt, here, 
although he may not be liable at law, he must nevertheless 
be so in Equity.” In Dean v. Soutten^ L.R. 9 Eq., 151 (1869), 
the marginal note is as follow^s : “ A person who has advanced 
money to a married woman deserted by her husband for the 
purpose of, and which has actually been applied towards her 
Support, is entitled in Equity, though not at law, to recover 
such sums from the husband.” In giving the decision. Lord 
Romilly, M.R., said: “I am of opinion that this is a proper 
suit and that the plaintiff is aatitled to a decree. The cases 
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dted cm belialf of the defendaiit have no ^plication, aa# 
May V. Shey, i 6 Sim., 588, is over-ruled by yetmr v. Morrist 
supra:' 

j^enner y. Morris (3 De G., F. and J., 45), was a bill to compel 
the payment of money advanced to a deserted wife. In giving 
the opinion the Lord Chancellor said : “ An action at law could 
not be maintained for such a claim. Those who supply th^' 
necessaries to the deserted wife may sue the husband at law, 
she being considered his agent with uncountermandable 
authority to order the necessaries on his credit. But Courts at 
law will not recognise any privity between the husband and a 
person who has supplied his wife with money to purchase 
necessaries or pays the tradespeople who have furnished them. 
Nevertheless, it has been laid down from ancient times that a 
Court of Equity will allow the party who has advanced the 
money which is proved to have been actually employed in pay- 
ing for necessaries furnished to the deserted wife, to stand in the 
shoes of the tradespeople who furnished the necessaries, and to 
have a remedy for the amount against the husband. I do not 
find any technical reason for this ; but it may be possible that 
Equity considers that the tradespeople have, for valuable con- 
sideration, assigned to the party who advanced the money the 
legal debt which would be due to them from the husband on 
furnishing the necessaries, and that although a chose in action 
qannot be assigned at law, a Court of Equity recognises the 
right of an assignee. Whatever may be the reason, the doctrine, 
is explicitly laid down in Harris v. Lee, 1 P. Wms., 482, and the 
other cases referred to. Objection has been made to these 
authorities, that they are very old, and that they do not appear 
to have been acted upon in modern times. But it may be said, 
on the other hand, that they have been acted upon without ever 
having been questioned, and that they are. entitled to more 
respect from their antiquity. I find that they are cited and 
treated as good law by subsequent text- writers on this subject. 
Considering that to establish the equitable liability of the 
husband, proof is required that the money has been actualiy 
applied to the payment of the debt for which the husband 
would be liable at law, no hardship or inconvenience can arise 
from adhering to this doctrine.” 

in Wdher v. Simpson, 7 Watts and S., 83, the Court said 

Although the husband is to blame for having caused the 
separation, yet he is only chargeable at law for nec^aarka 
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sappUad to his wife at her request, and not with money lent or 
adyanced to her, because money cannot be considered neces-^ 
saiies, which consist of food, lodging and raiment. But where 
the money lent or advanced has been applied to the payment of 
necessaries furnished to her, Equity will put the party lending 
or advancing the mpney in the place of the party who supplied 
the necessaries.*’ 

We willingly follow the leading of these authorities, because 
we think that the line of separation between necessaries and 
money loaned for the purpose of purchasing them may well be 
obliterated. So far as the husband is concerned they are 
practically convertible terms. His burden will not be increased 
if he is made liable for money; the scope of the word 
necessaries will not thereby be broadened; the lender will 
be compelled to prove an* actual expenditure for them ; the 
law has discharged its duty to the husband in protecting 
him from liability for anything beyond them ; it only dis- 
charges its duty to the wife by making it impossible for him 
to escape liability for these irrespective of the method by 
which he forces her to obtain them. If he has any preference 
as to that method the law will secure it to him ; if he refuses 
to adopt any, he is not to be heard to complain if she is 
permitted to elect, providing always that she is kept within 
the small circle of necessity. It is not certain that credit will 
under all circumstances, supply necessaries to the wife ; at 
times they may not be had without money, and accidents 
of time, place or distance may bring about such a state of 
things as that a friend may be able and willing to place 
money in her hands upon her husband’s credit, who cannot 
personally attend to its disbursement. There is error in the 
judgment complained of. 

In this opinion the other Judges concurred, except Carpenter, 
J., who having tried the case in the Court below, did not sit. 

Appearing in 46 Connecticut. From the Report in full in 
Virginia Law Journal^ Richmond, Va., for August, i88i. 

[It ^ has seemed to us that the above judgment deserved to 
be placed on record in full in our pages, for the benefit of 
English practitioners. The doctrine embodied in the opinion 
of the Supreme Court of Errors of the State oi Connecticut 
oertainly appears to be both in itself sound and consonant to 
tenor of the English caaes which .were followed. T^e 
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reasonableness of the view taken by the Amezicah Conrt> that 
money itself sometimes amounts to being a necessary, can 
scarcely admit of doubt. In the item of lodging it is perhaps 
even more frequently a ** necessary’* than in the other items 
allowed to be such, and this most particularly in the class 
of cases under consideration, Le,, desertion. All that may be 
required for the protection of the husband from possible 
attempts at extortion under the name of necessaries, appears 
to be protected in Kenyon v. Farris, while the deserted wife 
secures the means of obtaining that food, lodging and raiment^ 
which, in themselves, Equity and Law alike allowed her] . 
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(England, Scotland, and Ireland.) 

Bland, Thomas, Esq., Solicitor, Nuneaton, aged 41. Admitted 
1862. Sept. 17. 

Bramwell, Henry Francis George, B.A. (1877, ^nd cl. Lit* 
Hum., ist cl. Classics, Mods., 1874), Junior Student of Christ 
Church, Oxford, and of the Middle Temple, Esq., Student-at; 
Law, aged 27. Mr. Bramwell, who was son of George Bfam- 
well, Esq., Solicitor, was admitted a Member of the Middle 
Temple in 1876. Oct. 16. 

Bridgman, Joseph, Esq., Solicitor, Chester, aged 54. Ad- 
mitted 1852. Sept. 27. 

Brooke, Right Hon. William, LL.D., Q.C., P.C. (IreL), 
Master’ in Chancery (IreL), Honorary Bencher of the King’s 
Inns, aged 85. Master Brooke, whose father was a dis- 
tinguished Physician in Dublin, was educated at Trinity 
College, Dublin, which he entered at the singularly early age of 
13, and where he passed a brilliant course, obtaining a Scholar- 
ship in 1812, and obtaining the Gold Medal on taking hiS degree 
in 1814. In 1817 he was called to the Irish Bar by the Hon. 
Society of the King’s Inns, and in 1835 he took silk. In 1846, 
under Sir Robert Peel’s Government, he was made a Master in 
Chancery. In 1870 he received the degree of LL^D., 
causd, and in 1874, during a su^nsion of the Irish Chanodybt- 
ship, was a Commissioner of the Great Seal* Dpcm the #s- 
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estaldishment of the Irish Church, Master Brooke became a 
Member of the General Convention, and was also elected on 
the Diocesan Council and the Court of the General Synod. He 
was also on the Commission of the Peace for Co. Dublin. Our 
contemporary, the/nsA Law Times ^ extracts from a local source 
the following tribute to the learned Master’s memory; — ‘♦For 
near half a century the name of Master Brooke has been 
identified with every good and useful work in the country. ... 
The name of Master Brooke was honoured not only for his 
goodness, but for his wisdom.” Aug, 19. 

Buchanan, William Fry, of Lincoln’s Inn* Esq., Barrister-at- 
law, aged 53. Called 1853. 7 * 

CuRKE, Thomas Richard, Esq., Solicitor (Irel.). Oct. 7. 

Burkxtt, Edward, Esq., Solicitor, aged 71. Admitted 1831. 
Aug. 2. 

Burton, John Hill, D.C.L., LL.D., Advocate at the Scottish 
Bar, Historiographer Royal for Scotland, aged 71. Dr. Burton, 
who was called to the Bar by the Faculty of Advocates in 
1831 , and was a Fellow of the Royal Society of Edinburgh and the 
Society of Antiquaries of Scotland, was author of several legal 
works, e.g., a Manual the Law of Scotland^ Treatise on Bankruptcy 
LaWf &c., and was for many years Secretary to the Prison Board 
for Scotland, and since 1877 a Commissioner under the Prisons’ 
Act (Scotland). But it is as a Historian that the name of John 
Hill Burton will principally live in Literature. His History of 
Scotland from the Revolution of 1688 to the Extinction of the Jacobite 
Insurrection was published in 1853. Then, commencing at the 
Origines of his country, he worked down to the Revolution, and 
produced between 1867 and 1870 the History of Scotland from 
Agricola's Invasion to the Revolution of 1688, which led to his 
receiving the congenial appointment of Histbrio^apher Royal, 
an old office of the Scottish Household. Other works of his, 
the Scot Abroad^ the Book-hunter^ illustrate the specially anti- 
quarian side of his mind, while his History of the Reign of Queen 
Arm shows his acquaintance with the Augustan age of English 
Literature. Dr. Burton, who had received the degree of LL.D. 
from the University of Edinburgh in 1864, together with two 
other Scotsmen famed for their historical lore, David Laing 
and Joseph Robertson, was also honoured with the degree of 
D.C.L. from the University of Oxford, in recognition of his 
historical learning. Aug. 10. 

, Gadman, William John Smelter, of Trin. GoU., Camb*, and of 
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the Inner Temple, Esq., Barrister-at-Law, aged 43. Eldest son of 
the late William Cadman, Esq., of Cross House, Wath-on- 
Dearne, and of Millfield House, York. Mr. Cadman, who was 
educated at Trin. Coll., Cambridge, was called to the Bar in 
1865, and joined the North-Eastern Circuit. He was JiP. for 
the West Riding. Sept, 

Callaghan, His Excellency Thomas Fitzgerald, C.M.G., 
Governor of the Bahamas, of the King’s Inns, Barri$ter-at-Law, 
aged 51. Educated at Trin. Coll., Dublin (B.A., Classical 
Honours), Mr. Callaghan was called to the Irish Bar in 
1854, filled the office of Barrington Lecturer on Political 
Economy, Dublin Statistical Society, and was soon appointed 
Counsel to the Attorney- General for Ireland. In i860 he 
entered the service of the Colonial Office as Chief Magistrate at 
Hong-Kong. In 1861 he was appointed Governor of Labuan 
and Consul-General for Borneo. In 1871 he became Adminis- 
trator of the Government at the Gambia, going thence to the 
Falkland Islands in 1876. In 1877 he was nominated a Com- 
panion (Civil Division) of the Order of St. Michael and St. 
George, and in 1880 he was promoted to the Governorship of 
the Bahamas, which he held at the time of his sudden death at 
New York, while on sick leave to England. Aug, 

Clark, John Gilchrist, of Speddoch, Dumfriesshire, Esq., 
M.A., Advocate at the Scottish Bar, aged 51. Mr. Gilchrist 
Clark, who was educated at Trin. Coll.,Camb. (B.A., 1853), and 
was called to the Bar by the Faculty of Advocates in 1855, was 
eldest son of John Clark, Esq., by the heiress of John Gilchrist 
of Speddoch, Esq., the name of whose family he subsequently 
assumed. Mr. Gilchrist Clark was J.P. for the County of Dum- 
fries and the Stewartry of Kirkcudbright, Lieut. -Col. of the 
Dumfriesshire Rifle Volunteers, and Chamberlain tothe Duke of 
Buccleuch on the Drumlanrig Estates, Aug, 18. 

Clarkson, Eugene Comerford, Esq., Q*C., of Lincoln’s 
Inn. Mr. Clarkson was called to the Bar by the Hon. 
Society of Lincoln’s Inn in 1854, was a Member of the 
Northern Circuit. He had taken silk only in March last, ig. 

Coxs, Bond, of the King’s Inns and of the Middle Temple, 
Esq., Barrister-at-Law. Mr. Coxe was called to the Irisli 
Bar in 1847, and to the English Bar in 1859, 8epu 26. 

Croft, John, Esq., Solicitor, aged 68. Admitted 1^0. 
Sept, ig, 

CuRREY, Frederick, M.A., F.R.S., V.P.L.S., of Lincolij^ Ihp, 
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Esq,, Barrister-at-Law, aged 62. Mr. Currey, who was the soij : 
of the late Frederick Currey, Esq., Clerk of the Parliaments^ 
was educated at Eton and at Trin. ColL, Camb. (B.A. 
1841), and was called to the Bar in 1844. He was distinguished 
as a botanist, and became a Fellow of the Linnean Society in 
1856, and of the Royal Society in 1858. Sept, 8. 

Dadley, William, Esq., Solicitor, aged 84, Admitted 1831. 
Sept, 21. 

Drewry, Charles Stewart, of the Inner Temple, Esq., 
Barrister-at-Law, aged 76. Mr. Drewry, who was called to the 
Bar in 1836, was the author of several legal works, viz. : — A 
Treatise on Injunctions^ Reports of Cases in Equity^ temp, Kindersley 
F.C., A Concise Treatise on the Principles of Equity Pleading y &*c,y 
and had also contributed articles to this Review. Sept, 30. 

Eastlake, William, Esq., Solicitor, Plymouth, aged 60. 
Mr, Eastlake, who was Law Agent to the Admiralty, and 
Deputy Judge Advocate of the Fleet, was admitted 1844. 
Oct. 1*2. 

Empson, John Henry, M.A., of Yokefleet Hall, Yorkshire, 
and of the Inner Temple, Esq., Barrister-at-Law, aged 37. 
Mr. Empson, who was the eldest son of the late John William 
Empson, Esq., of Yokefleet Hall, and of Ripple Hall, near 
Tewkesbury, was educated at Eton, and at Brazenose College, 
Oxford (B.A., 1866), and was called to the Bar in 1866. He 
was a J.P. for the East Riding. Aug. 29. 

Field, Charles Ventris, Esq., Solicitor, aged 43. Educated 
at University College, London. Admitted 1862. Sept, 3. 

Finney, John Douglass, Esq., Solicitor, aged 73, Admitted 
1834. Aug. 19. 

Forster, Matthew, M.A., of the Inner Temple, Esq., 
Barrister-at-Law, aged 55. Mr. Forster, who was son of the 
late Matthew Foster, Esq., M.P. for Berwick-on-Tweed, was 
educated at Trin. Coll., Camb. (B.A., 1850), and was called 
to the Bar in 1859. Aug, xS. 

Gawtress, Henry, of the Middle Temple and South-Eastern 
Circuit, Esq., Barrister-at-Law,. aged 52. Called 1856. 2. 

Grant, Thomas Macpherson, of Craigo, Esq., W.S. (Scot.), 
aged 65. Youngest son of the late Sir George Macpherson 
Grant, of Invereshie and Ballindalloch, by the daughter of 
Thomas Camegy of Craigo, Esq., Mr. Macpherson Grant 
was admitted a member of the Society of Writers to Her 
Maje^y's Signet in 1837. D.L. and J.P. for M<n:ay- 
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and J.P. for Ban%hire and Forfarshire. In 1856 Sie 
init^ed GraigO his cottsin, the last Cam^ of Craigo. 

■ 23, 

Greening, Heiiry, of the Middle Temple, Esq., aged 71. 
Mr Greening, who was educated at the Charterhouse, was 
Emitted a member of the Hon. Society in 1847, and practised 
as a special pleade^r under the Bar. He edited ^‘Chitty on 
Pleading,’* besides publishing s^eral works from his own peti 
on the same branch of Law. yiily 31. 

Hedges, Fentham, of Weir House, Suiibury, and of Lincoln’^ 
Inn, Esq., Barrister-at-Law, aged 28. Educated at Uppin^arii 
School, and at Exeter College, Oxford (B.A., 1875), he was 
called 1878. Aug. 1. 

Helsby, Thomas, of Lincoln’s Inn, Esq., Barrister-at-Law, 
aged 65. Mr. Helsby, who was called to the Bar in 1858, was 
great-grandson of Thomas Helsby, Esq., of Helsby, Cheshire. 
Sept. 26. 

Hincks, John Swanwick, Esq., Solicitor, formerly of Leeds, 
aged 78. Sept. 20. 

Hurlstone, Edwin Tyrrell, of the Inner Temple and of the 
the South-Eastern Circuit, Esq., Barrister-at-Law, Revising 
Barrister for Hertfordshire, aged 75. Called 1834, Mr. Hurlstone 
was well known as joint author of Hurlstone and Norman’s and 
Hurlstone and Coltman’s Exchequer Reports. Oct. 3. 

Hurrell, John, of the Middle Temple, Esq., Barrister-at* 
Law, Revising Barrister for Mid-Surrey. Called 1840. Oct. 15, 

Ince, John Thomas, Esq., Solicitor. Admitted 1870. Aug. 2j. 

Johnstone, Edward, M.A., of Galabank, Dumfriesshire, of 
Fulford HaU, Warwickshire, of Dunsley Manor, Staifordshire, 
and of the Inner Temple, Esq., Barrister-at-Law, aged 77. 
Mr. Johnstone, who was of Trin. Coll. Camb. (B, A. 1825), was 
called to the Bar in 1825, and was eldest son of the late 
Edward Johnstone, Esq., M.D., of Edgbaston Hall, Warwick- 
shire, and grandson of James Johnstone, of Gralabank, M.D., 
whose ancestor, John Jofhnstone, formerly of Mylnefield, is 
stated in the last edition of Burke’s to haVe 

pui^ased Galabank in 1625. Mr. Johnstone had, as rec^htly 
as 1876, put forward a claim, as heir male of the Johnstc^liits 
of Gretna, to the Annandale Peerages, which have 49 eesi 
dormant since 1792, and have been before the Housii of 
Lc^ds ibr nearly a century. As his case would have excluded' 
aU other claimants in the male linoi it was taken ^ 

6 
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decision of the Coiiimittee bf^rivileges was adverse to 
claim, evidence having been put in of the separate existepce 
of the Gretna line at an earlier date than was asserted in Jiis 
case. Sept. 20. 

Karslake, Right Hon. Sir John Burgess, Kt., Q.C., formerly 
Attorney-General, aged 59. Sir John, who was son of Henry 
Karslake, Esq., Solicitor, by Elizabeth, daughter of Richard 
Preston, Esq., Q.C., sometime M.P. for Ashburton, was educated 
at Harrow. He was called to the Bar by the Hon. Society of the 
Middle Temple in 1846, and joined the Western Circuit, of 
which he became one of the leaders. In 1861 he took silk, and 
shortly afterwards became a Bencher of his Inn, serving the 
office of Treasurer in 1873. M.P. (Conservative) for 

Andover, 1857-68, and for Huntingdon, 1873-6. In November, 
1856, he was appointed Solicitor-General, and in 1867 he was 
knighted and made Attorney-General, going out next year with 
his party. In 1874 Sir John was again named Attorney- General 
but was obliged to resign from failing health in 1876, when he 
was made a Privy Councillor. Oct. 4. 

We feel that we cannot do better justice at the present 
moment to the memory of Sir John Karslake than by extracting 
a brief passage from the letter addressed to the Times by Lord 
Soleridge : — 

“ His knowledge of his profession, gathered by a vigorous 
and retentive mind from a legal training of unusual length, 
was, as far as my experience goes,” so writes the Lord Chief 
Justice, ** unparalleled . . . And the same thoroughness with 
which he knew his profession always marked his knowledge of 
his cases . . . His standard of work was so high, his conscien- 
tiousness so severe, that he was never satisfied unless he had 
himself traversed the whole field of his operations • • . He 
worked on with unflinching spirit for years in almost constant 
pain ; then with failing eyesight, at last ending in total blind- 
ness, which compelled him to retire into private life. • • . Long 
after he was blind he was still the life of any company he 
joined ; and few suspected how much pain and sadness lay 
hid under the yeil of that gay courage. . . . He was a great 
advocate ; he had rare manliness, integrity and force of mind ; 
he had a keen sense of honour ; he was a delightful companion^' 
a faithful friend. . . . When the grave closes over his remains 
there will be left behind him the brightest example, and we who 
knew him shall have the memory of the noblesf: sp^ 
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an English advocate *and an English gendeman ought td 
be and can be.” 

KmsoN, Charles, Esq., Solicitor, Sunderland, aged 35. 
Admitted 1868. Clerk to the Justices, Sunderland Division of 
Co* Durham. Son of John Kidson, Esq., J.P., Sunderland. 
Aug. 2. 

KiSBEY, Richard Scott, of the Middle Temple, Esq., Barrister- 
at-Law, aged 55. Called 1865. Oct. iB. 

Xatham, Henry, Esq., Junr., Solicitor. Admitted 1874. 
Latham was killed by a fall on the mountains near Grindelwald. 
Sept. 8. 

Laycock, Robert, M.A., M.P., of Wiseton Hall, Notts., and 
Lintz Hall, Durham, and of theThner Temple, Esq., Barrister-at- 
Law, aged 47. Eldest son of the late Joseph Laycock, Esq., of 
Low Gosforth Hall, Northumberland. Educated at Trin. Coll., 
Camb. (B.A., 1856, M.A., 1859). Called 1857, and a Member of 
the Northern Circuit. Mr. Laycock, who was D.L. and J.P. 
for Co. Notts., and J.P. for Northumberland, served as High 
Sheriff of Nottinghamshire in 1878. At the last General Election 
he became M.P. (Liberal) for North Lincolnshire. Aug. 

McGrath, William Henry, Esq., Solicitor (Irel.), of Toonagh, 
Co. Clare, aged 71. Admitted 1834. Mr. McGrath, who was 
J.P. for Co. Clare, was for many years Crown Solicitor for Cos.’* 
Fermanagh and Tyrone. Aug, 13. 

Margetts, Charles, Esq., Solicitor, Huntingdon, aged 85. 
Admitted 1818. Mr. Margetts was Deputy- Registrar of the 
Archdeaconry of Huntingdon. Oct, 15. 

Marshall, William Julius, M.A., of Lemna House, Leyton- 
stone, and of the Inner Temple, Esq., Barrister-at-Law, aged 52. 
Mr. Marshall, who was called in rSby, was Lieut.-Colonel of the 
West Suffolk Militia, and was of Exeter College, Oxford (B.A. 
1850). He was a Member of the South-Eastern Circuit. 
Aug. 24. 

Massey, Rt. Hon. William Rfathaniel, M.P., of the Inner 
Temple, Barrister-at-Law, aged 81. Mr. Massey, who was of 
the fkmily of the Lords Clarina, gained considerable reputation 
a Aa historian by his History of England under Ge&rg$ HI. * He 
was called to the Bar in 1844, and became a member of the 
Western Circuit. He was M.P. for Newport 1852-7, and fot 
Salford 1857-65, when he was named a member of the Council 
of the Governor-General of India, and Finance Minister, aiid; 
Wits sv^rn of the Privy Council. He was Under-Secretary, Home 

6 — 2 
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department, 1855-8, and in 1859 Chairman of Gonimitte^j 
House of Commons. Oct. 2$, 

Meller, Henry James, ot Pinetown, Natal, and of the 
l^iddle Temple, Esq,, Barrister-at-Law, aged 73. Cafied in 
2840, Mr. Mellor was long Resident Magistrate at Durban, 
Natal. May 15. 

Mitchell, Theophilus, M.A., Oxon,, of Braddon Fidds, 
Torquay, and of the Inner Temple, Esq., Barrister-at-Law, 
aged 42. Called 1876. Oct. 16. 

Parker, Right Hon. John, M.A., of Lincoln's Inn, Barrister- 
at-Law, aged 81. Mr. Parker, who was a J.P. for the East 
Riding of Yorkshire, and formerly M.P. for Sheffield, was the 
son of Hugh Parker, Esq., of Tickhill, Doncaster, and was 
educated at Repton School, and Brazenose College, Oxford 
(B.A., 2nd d. Lit. Hum., 1820). He was called to the Bar in 
1824, when he joined the Northern Circuit. In 1832 he was 
returned as one of the Members (Liberal) for Sheffield, for which 
constituency he sat till 1852. From 1836 to 1841, Mr. Parker 
was a Lord of the Treasury, and during 1841 First Secretary of 
the Admiralty. From 1846 to 1849 he was Joint Secretary of 
the Treasury, and again First Secretary of the Admiralty, 
1849-52. In 1853 he became a Privy Councillor. Sept. 5. 

Pike, William, of Glendarary, Co. Mayo, and of the Middle 
Temple, Esq., Barrister-at-Law, aged 61. Mr. Pike, who was 
a son of the late Jonathan Pike, Esq., of Beechgrove, Co. 
Tyrone, was called to the English Bar in 1849, and was J.P. for 
Co. Mayo. Aug. 15. 

Pole, Charles Chandos, of the Middle Temple, Esq., Barrister- 
at-Law, aged 58. Called 1849. Sept. 20. 

Poole, David Charles, of the Middle Temple, Esq., Barrister- 
at-Law. Called 1833. ^^P^* 

Prothero,. Thomas, F.S.A., of Lincoln's Inn, Esq., 
Barrister-at-Law, aged 65. Called 1854. Sept. 15. 

Radcliff, Joseph, M.A., of Lincoln's Inn, Esq., Barrister- 
at-Law, aged 43. Called 1864. Sept, 13. 

Rogan, John Thomas Erskine, of the Inner Temple, Esq., 
Bafrister-at-Law, Gisborne, New Zealand. Galled 1866. 
June 23. 

Sale, William, Esq., Solicitor, Manchester, aged 82. 
Admitted 1830. Oct. 13. i 

Stephen, Hon. James Wilberforce, a Judge of the Supttme 
Court, Victoria, Australia. Mr Justice Stephen^ who had 
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Wn leader of the Equity Bai^ at Melbourne, and Attorney-; 
General for Victoria, before his elevation to the Bench of that 
Colony in 1874, called to the English Bar by the Honour- 
able Society of Lincoln’s Inn in 1849. Our contemporary, the 
AmtralianLaw Tims of Melbourne, for August 20th, in recording 
the lamented Judge’s death pays a high tribute to his memory, 
“ Sprung from a race eminent for their professional distinctions 
in both the old world and the new, their legal ability partaking 
almost of the nature of a hereditary instinct,- Mr, Justice 
Stephen’s capacity was too deep and varied, and his public 
feeling too broad and strong to allow him to remain satisfied 
with an exclusive devotion to merely legal pursuits. In his 
time be occupied a prominent position both in Parliament and 
in administering the affairs of his adopted country. . . On 

the bench, his opinion and rulings were distinguished by the 
strong element of common sense that pervaded them.” The 
brilliant career of James Wilberforce Stephen at the University 
of Cambridge, the Alma Mater likewise of other distinguished 
members of his family, would have, ensured him success at 
home. Fourth Wrangler in 1844, he was soon elected Fellow 
of St. John’s. He took his M.A. in 1847, two years before being 
called to the Bar. Aug, 14. . 

Symes, Robert Warren, of the King’s Inns, Esq., Barrister-at- 
Law. Called to the Irish Bar, 1868. Sept, 7. 

Tighe, Robert, M.A., of the King’s Inns, Esq., Barrister-at- 
Law, aged 76. Eldest son of Robert Tighe, Esq., M.P. for 
Carlow at the Union. Mr. Robert Tighe was educated at Trin. 
Coll., Dub^ (B.A., 1827, M.A., 1847), and in 1829 was called to the 
Irish Bar. He held the appointment of Assistant- Barrister for 
Co. Limerick, Aug. 

Titt, Charles Perceval, Esq., Solicitor, aged 69. Admitted 
1835. Aug. 15. 

Trenchard, Henry Charles, Esq., Solicitor, Taunton, aged 68. 
Admitted 1831. Sept. 12. 

Wareing, Robert, EscJ., Solicitor, Ormskirk, aged 80.' 
Admitted 1822. Sept 26. . 

WiLPMAN, Richard, of the Inner Temple, Esq., Barristejr-at- 
Law, aged 79. Youngest son of James Wildman, Esq,, of ChiHiam 
Castle, Kent. Mr. Wildman, who was educated at Harrow, 
and at Christ Church, Oxford, was called to the Bar in 1829. In 
1837 he was appointed Recorder of Nottingham, and Judge of 
the Court of Request for Derbyshire, and in 1847 Judge of 
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County Courts, retiring only May last. He was author of 
several well-known works, the Institutes of International Law, 
Xh^do to Naval Officers as to the Law of Search, &c. Aug^ 26. 

Williams, Joshua, of Lincoln’s Inn, Esq., Q.C., aged 68. 
Called to the Bar in 1838, Mr. Joshua Williams became a 
Master of the Bench of his Inn in 1865. He took silk, at a 
comparatively late date, in 1865. His appearapces in Court 
were rare, and chiefly connected with that branch of the Law 
of England of which he was so eminent a master. He was for 
some years Professor of the Law of Real and Personal Property 
to the Four Inns of Court, and had not long since published tte 
last series of his Lectures on the Seisin of the Freehold, and on 
Rights of Common, the latter of which was reviewed in our 
pages, in our number for August, 1880. Oct, 25. 

Willoughby, Henry William, Esq., F.R.S.L., Solicitor, aged 
46. Admitted 1857. Mr. Willoughby was at the time of his 
death one of the Auditors of the Royal Society of Literature, 
having prievously been a Member of the Council. Seft, 15. 

Wortley, Right Hon. James Archibald Stuart-, M.A., Q.C., 
Senior Master of the Bench of the Hon. Society of the Inner 
Temple, aged 76. Mr. Stuart- Wortley, who was youngest 
son of James Archibald, first Lord Wharncliffe, was great 
grandson of John, third Earl of Bute, K.G., Prime Minister 
1757-63, and was uncle of the present Earl Wharncliffe. Edu- 
cated at Christ Church, Oxford (B.A., 1826), he became Fellow 
of Merton and M.A., 1831. He was called to the Bar by the 
Inner Temple, 1831, and went the Northern Circuit. In 1841 he 
took silk, and in 1845 was appointed Solicitor- General to the 
Queen Dowager, and Attorney-General for the Duchy of 
Lancaster. In 1846 he became Judge Advocate-General, and a 
Privy Councillor. From 1850 to 1856 he was Recorder of 
London, and in 1856-7 held office as Solicitor-General. He sat 
in the House of Commons as M.P. (Conservative) for Halifax, 
1835-7^ and for Buteshire, 1842-59. Mr. Stuart- Wortley Was 
D.L., and J.P. for the West Riding of Yorkshire, D.L. for 
Buteshire, J,P. for Surrey, and a Commissioner of Lieutenancy 
for I^ondon. The Stuarts of Bute, whose chief, the Marquis of 
Bute* is Earl of Bute (1703), by male descent, and Earl of 
Dumfries (1635), as heir of line of the Crichtons, Earls of 
Dumfries in the Peerage of Scotland, were Heritable Sheriffs of 
Bute down to the abolition of Heritable Jurisdictions in 1748. 
Aug, 22* 



conflicts and complications of Law which perplex the 
administrators of extra-territorial Justice to the subjects of 
Western Powers in the Ottoman Empire, are signally illustrated 
in a case in which judgment has lately been given in Her 
Britannic Majesty’s Consular Court at Constantinople. 

The case to which we refer is that of Baudouys Heirs v. Jacdh 
emd Werryy reported in Stamhoul of 26th August last, and for. a 
copy of which we are indebted to the kindness of the Acting 
Judge, Mr. W. Palfrey Burrell, M.A., of the Inner Temple, 
Barrister-at-Law. 

The suit was originally brought in the course of last year, 
by Mme. Emma Baudouy {nee Reboul), widow of M. Joseph 
Baudouy, Director of Ottoman Lighthouses, against Messrs. 
Jacob & Werry, contractors, for damages for non-fulfilment of a 
building contract. 

Three points stood for decision; (i.) Competency. (2.) 
Alleged necessity for stopping proceedings in the Consular 
Court on account of pendency of an identical case before the 
Ottoman Courts. (3.) Alleged Ottoman character of the 
plaintiff as a Latin Ottoman subject, so registered at the Latin 
Chancellerie at the time of commencing the suit in the British 
Court. In delivering the opinion of the Court, the learned 
Acting Judge took these points seriatim. 

The first question, that of Competency, was speedily decided 
in the affirmative, reference being made to Langley v. Keith, 
where the same point had been raised, and determined in 
favour of the jurisdiction of the British Court by Sir Philip 
Francis, then Judge. Other cases — Rigaudias v. Sarell and the 
Trustees of Jenkins's Estate v. King — were also referred to by the 
Court to strengthen the present decision. 

The second question, the argument of Us alibi pendens, was 
even more speedily disposed of. Admitting the possibility of 
Comity occasionally dictating a refusal, where two cases were 
actually identical, the learned Judge held that in the matter 
before him the identity alleged was disproved by the affidavits 
of the counsel in the case before the Civil Court of Pera- 
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real was evidently that presented by the third |K3imti 
the alleged Ottoman character of Mme. Baudouy, And this is 
also the most interesting point, as illustrating the conflict 
Laws and Nationalities in the Ottoman Empire, There appears 
to be no doubt that Mme. Baudouy was registered as a Latin 
Ottoman subject, but it was for a special purpose, and by a 
fiction of Ottoman Law, rendered requisite at the time by the 
Territorial Law forbidding non-Ottomans to hdd real property^ 
in the Empire. It was never supposed or admitted by their 
respective Embassies and Consulates that persons so registered 
lost their national character of origin by a fictitious Ottoman 
registration in evasion of the Land Laws. 

It would, of course, be easy to blame such evasions infrmiem 
legis ierra, and probably a sincere Mohammedan would blame the 
Western powers for conniving at them. But it is obvious that 
they were under the circumstances unavoidable, and the cir- 
cumstances were produced by Ottoman, not by Western 
requirements. If it was not possible to obtain the necessary 
title-deeds, except by means of such a fiction, the fiction would 
infallibly be resorted to. Proof was given by affidavits of the 
Chancellor of the French Consulate, and the Dragoman of the 
British Embassy, that such fictitious registration as an Ottoman 
subject was never understood by either of them as affecting the 
nationality of origin of the person so registering. And the 
French Chancellor explicitly declared in the case in question, 
that Madame Baudouy had not 'at any time lost the double 
nationality which she had by birth and by marriage. And 
accordingly it was with the formal permission of the French 
Consulate that Mme. Baudouy brought her suit as a French 
subject. 

On these premises the Court came to the conclusion that the 
third allegation of the defendants was disproved equally with the 
first two, and that judgment must be given for the plaintiffs, 
the costs to be costs in the cause. 

Singularly enough, as though to increase the complications of 
this case, a change of the Territorial Law was made by a cir-^ 
cular of 29th June, 1870, doing away with the necessity for the 
fictitious registration, so that Mme. Baudouy was enabled to 
obtain new title-deeds on application to the local Courts in her 
capacity as a French subject, thus in fact affording fresh proCf 
of her real and unchanged nationality. But she only had titna 
to enter her application for the new deeds ten days beftne het 



B0d they vrete actually ^ned the day befofe siie di^« 
Bdsid^ the question of the or title-deeds, there was yet 

another point raised, viz., that Mme. Bauifeuy had applied t# 
heveen Ilmi hahef^ or permission for water supply, granted to 
her as a French subject, and that it was refused until ^le 
produced one granted to her as an Ottoman subject; The 
Court* did not feel itself bound in any way to decide 
that point, which it regarded as being of purely local com- 
petence. But we may remark that it appears to us 
partake of the same character as the or titles 

deeds question, and to be practically covered by the decision 
thereon, supposing that any special decision on it had been 
required. And if we might, without offence, make such a sug- 
gestion, it appears to us that the results of such a requirement 
as was here alleged on the part of the defendants would be very 
similar to those which would flow from a by-law of the London 
Gas or Water Companies requiring the profession of the Parsee 
faith on the part of persons applying for gas or water supply^ 
It can hardly be doubted, we think, that after the first outburst 
of astonishment and indignation, and letters to The Tims^ the 
result would be a singular nominal increase of the English co^^ 
religionists of the eminent philanthropist. Sir Jamsetjee Jeejee- 
bhoy. Whether there would be a corresponding increase of 
philanthropy in London, may, however, be open to question. 

In the course of his judgment the Acting Judge took occasion 
to’ remark that the Consular Courts at Constantinople wer^ the 
only Extra-territorial Courts in existence before which sudh 
questions as those involved in the case before him coiild now 
come. For in Egypt they would, as he observed, comebeforetfae 
International Tribunals. But the difficulty thus imposed upon 
the Consular Courts seems one from which it would not be easy 
to relieve them. In the existing state of things at the Sublime 
Porte, it is not in the least likely that any Western power would 
waive its right of extra-territorial jurisdiction, or that any 
mixed Court on the plan of the Egyptian could be established 
at Constantinople with a fair chance of success. The difficulty^ 
we believe, would lie rather with the Ottoman than the Western 
members of such a Court. With a Paper Constitution^ and 
Paper Laws all largely built on Western lines, but all about 
equally inoperative ; and with a background of Koran, impossible 
to reconcile either with the laws of Christendom as sucb, or witli 
the Western veneer influencing the language and outwafd 
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^ch hamicmy as has been fairly well established in 

we fear, be out of the question in Constantinople. And 
io lbiig as things remain as they are» there will be work, ahd ho 
it, for Her Britannic Majesty’s Consular Court at the 
Gate of Felicity. 

It would seem, moreover, that if Mme. Baudouy’s act in 
procuring her registration as a Latin Ottoman subject was, as 
it would have been on the hypothesis of its reality, an Act of 
Naturalisation, it should have implied (a) the permission of her 
own Government ; (b) an application to the Ottoman^ Ministry 
of Foreign Affairs, and probably the consideration of the case 
by the Imi^rial Commission at the said Ministry, instituted 
in pursuance of the law on Ottoman Nationality of the 
19th January, 1869, by a R^glement of 17th July following. 
Such, at least, seems to be the opinion of M. Cogordan on the 
Naturalisation in the Ottoman Empire of persons assumed to 
be French subjects, as expressed in his able book La NatiomliU 
m point de vue des Rapports Internationaux (Paris, Larose, 1879). 
It is, of course* quite clear that no such steps were taken, or 
they would have appeared in the case. It may be open to 
consideration whether the case itself affords grounds for 
supporting the view suggested by M. Cogordan, of the 
desirableness of other countries obtaining by Convention, as 
has already been done by Russia, the establishment of Mixed 
Commissions to decide upon questions of Nationality in the 
Levant. The constitution of these Commissions as agreed 
upon between Russia and Turkey seems open to improvement. 
They consist, locally, according to the Vizirial Circular of 
17th Rebiul Ewel, A.H. 1286, printed by M. Cogordan, 
op. p. 493, of one or more members named by the local 
authority, and one by the Russian Consul. Appeal lies from 
the Local Commission to the Sublime Porte, in agreement 
with the Russian Embassy there. But it is possible to suppose 
a. case in which the Porte and the Russian Embassy might 
be unable to agree, and the same might well happen with 
the Embassies of other Western Powers. We do not see on 
the surface of the Circular of 1286, what is to happen in such 
a case. We imagine that the unfortunate subject of disagree- 
ment between such very high contending parties would remain 
suspended between his two Nationalities, like Mahoniet 
between Earth and Heav^, claimed by both States, probably 
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pjosiilpn and whil^ w ace froip 

suggesting that it would ever be a coimnon puo> n>ere 
pos^bility strengthen doubt 

^lution for the problpni i:^ conflicting Nationalities ip the 
Ottoman Empire. 


We have been favoured by Mr. F. T. Piggott, M.A.vbarrke!esr^ 
at4aw, with the following version of the Brazilian Enactment 
[Raiment} ^ a7th July, 1878, relative to the execution of 
Foreign Judgments, from the French translation, by Baron 
d*Our^m, in the Ammin de Legislation Etrangere^ published by 
the Society of Comparative Legislation. (Paris: Cotillon, 
1879, pp. 736-747.) : 

. Art. I. Foreign judgments in civil or commercial matters 
shall be capable of execution in Brazil only when they fulfil 
the following conditions ; — 

a. That the nation to which the judges or tribunals belong 

who have pronounced the judgment admits the prtndple 
of reciprocity. 

b. That such judgments come before the Courts clothed with 

the extrinsic formalities necessary to render them 
executory, according to the law of the foreign State. 

V. That they have the force of res judicata, 

d. That they have been duly legalised by the Brazilian 

Consul. 

e. That they are accompanied by a translation made by a 

sworn interpreter. 

Art. 11. Notwithstanding the fulfilment of the above con- 
ditions, such judgments shall not be executed if they contain 
any principle contrary to 

a* The soveareignty of the nation, as for example, if they 
have withdrawn a Brazilian subject from the jurisdiction 
of the tribunals of the Empire. 

h. Laws which are rigorously obligatory, being fcmnded on 
reasons of public order, such as rules which forbid tho 
institution of the Church (Vdme) <or religious bodies as 
'heirs. ^ - 

Laws which affect real property, such as those which 
forbid the creation of entails (majorats) or petpetuities. 
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4 ^ if the Ibii^ign 

authorijsed polygamy or <mstoins contrary to 
.vv .morality, ■ 

Those Brazilian judges are competent to aiiow 
execution who would be so competent had the judgment been 
pronounced by judges or tribunals of the Empire. 

' Art. IV. The judge to whom the judgment is presented for 
the purpose of obtaining execution shall see whether it fulfils 
the conditions of Art. I., or whether, not being contrary to the 
provisions of Art. II., it is capable of execution. 
a. If he finds the judgment is capable of execution, he will 
endorse it with the necessary order 
J. Against an order refusing the exequatur an appeal is 
, allowed {aggravo de petiqao ou de instrumento). 

Art. V. If doubts arise as to the existence of the principle of 
reciprocity, the judge shall ask the Government through the 
medium of the Minister of Justice for instructions upon this point* 
Art. VI, The procedure as to execution, and its different 
processes and incidents, is to be regulated by the laws, customs 
and practice in force in the Empire relating to the execution of 
Brazilian judgments of a similar nature. 

Art. VII. But the interpretation of the judgment and its 
immediate effects shall be determined by the law of the 
country where the judgment was given* 

Art^ VIII. During the six days following the distraint 
in personal actions, or during the ten days allowed to redeem 
the res in real actions, the party against whom execution has 
issued, may plead exceptions {emhargos) to the judgment, 

1. Founded on Arts. I. & II. 

2. Of nullity \de mlUdade] : (that the judgment is null and 
void). 

3* Ofiensive [infringentes, i.^., against the authority of the res 
judicata^* 

a* If the exceptions so pleaded are sustained, the judge, in 
setting forth the reason in fact and in law, shall simply 
state that the judgment is not executory. 
h. .From the order by which the judgment is declared not 
executory, an appeal is allowed, which shall have two- 
fold effect 

Art. IX. When the judgment has been declared not 
executory, all the papers, pleadings, documents^ and othor 
proofs which have been made use of to establish if 
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|^6di:ibed in aetidns initllated in the Empire for the aame object, 
and shall be received according to their leg^ value.* 

Art. X. Foreign judgments in partition suits must be invested 
with the exequatur (Art. IV.) before they can be received 
administratively as Carrying legal efect. 

Art. XL Judgments which are simply declaratory, such a$ 
those which decide questions of must also be invested 

with the exequatur. 

Alt. XI 1. Although a foreign judgment may not have been 
invested with the exequatur^ yet it shall always have the force of 
fee judicata before the tribunals of the Empire, if it fulfil the 
conditions of Art. 1. and do not involve any principle contrary 
to the provisions of Art. II. 

Art, XIIL Subject to the provisions of this decree, awards 
confirmed by foreign tribunals shall also be executory in Brazil. 

Art. XIV. And similarly foreign adjudications in bankruptcy 
against traders having their domicil in the country where these 
judgments have been pronounced. 

Art. XV. The above judgments, after having received the 
exequatur from the Brazilian judges (Arts. I. and II.) and afi^r 
the publication of this exequatur^ shall produce in the Empire 
the legal effects inherent to adjudications in bankruptcy, subject 
to the restrictions set out in Arts. XVIL — XX. 

Art, XVI, Independently of the exequatur, and simply on pro- 
duction of the judgment and of the deed nominating them, in a 
properly authenticated form, the syndics, administrators, or 
trustees shall have power in virtue of their office to institute 
[provoquer} in the Empire as mandatories, measures for the 
preservation of the rights of the creditors [droits de la masse \ , 
to recover debts, to carry on business [transiger'] if they have 
powers to that effect, and to initiate actions. 

But all acts which may directly necessitate the execution of 
the judgment, such as seizure and sale of the debtor’s goods, 
can only be performed after the judgment has been made 
executory by means of the exequatur ^ and with the authority of 
the Brazilian judge, the formalities required by the national 
laws being observed. • 

Art. XVIL Although the foreign adjudication in bankruptcy 
has been made executory, creditors domiciled in Brazil, who 
may have a lien over immoveables situated there belonging to 
the bankrupt, may sue for payment of their debts, and appro- 
priate the said immoveables. 
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ATt. XVni. The provisions of the preceding '^Artide apply to 
creditors on a promissory note [chtrographaires] , in like manner 
domiciled in Brazil, who have commenced action against the 
debtor prior to the granting of the exequatur . They shall be allowed 
to continue their actions and appropriate the bankrupt’s goods 
situate or being within the Empire. 

Art. XIX. The foreign adjudication of bankruptcy against a 
trader having two places of business — one in the country of his 
domicil and the other, distinct and separate, in Brazil — shall not 
include in its eflfectthe Brazilian place of business. The bank- 
ruptcy of this establishment can be declared only by the 
Brazilian authorities ; and the creditors of this establishment 
shall be paid out of its own assets in preference to the creditors 
of the foreign establishment. 

Art. XX. Mutual agreements for delay or otherwise [concordats 
et sursis : moratoria\ , confirmed by foreign tribunals, shall only be 
binding on creditors resident in Brazil when they have been 
summoned to join in them, and after the exequatur has been 
given. 

Art. XXL It is understood that foreign adjudications in bank- 
ruptcy pronounced against traders domiciled in the Empire 
(Art. IL, a.) are not capable of execution in Brazil. 

Art. XXII. Where a treaty or convention has been entered 
into with any foreign nation, relating to the execution of judg- 
ments, the stipulations therein contained shall be observed. 

Art. XXIII. All provisions contrary to the present regulation 
are repealed. 

In further elucidation of the Brazilian RAglement it will be 
well, we think, to supplement Mr. Piggott’s translation by some 
passages from the report made to the Emperor by the Minister 
of Justice, D. Rodrigues Pereira, in presenting it for his approba- 
tion, and also from Baron d’Our^m’s general notes on the 
subject, printed in the Annuaire de Legislation Etrangere for 1879. 
Adverting in the first place to the law of 1875, by which the 
Government was authorised to relate the execution of foreign 
judgments in civil matters, the Minister observes that the entire 
questicui is one of the gravest and most important in private 
international law. 

The binding force of a judgment, he of course admits, is 
derived from the judge pronouncing it, and extra territorium jtts 
dianti impune nan pareiur. A foreign judgment therefore requires 
the sanction of the local Coiurts, f.#.,of the territorial sovereignty 
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of tKe country m which execution is sought. But, inasmuch as 
some rules of law could not be applied beyond the local sove- 
reignty which imposed them, rules infringing the indepen- 
dence or the public order of the State ip which execution is 
sought, the local Courts must revise the judgment, and either 
grant or refuse execution according to circumstances. Thus, a 
foreign judgment deciding that certain immoveables were to be' 
restored to the heir of a foreign testator in order to form part 
of an entail {majorat), says His Excellency, clearly could not be 
allowed execution in Brazil, and this is provided for by Art. II* 
of the Rdglement. 

On coming to the contested question of the division into 
a real and personal statute {statut reel, statut personnel), which 
he calls an invention of the older jurists, the Brazilian Minister 
of Justice declares that he has preferred to base the R^lement 
on the modern doctrine, founded upon the nature of legal 
relations, and their influence on the law of the land where 
execution is sought for the foreign judgment. 

On the still more sharply contested question as to the power 
of reviewing the merits and validity of the foreign judgment, 
and possibly, therefore, of annulling or revising it, the Brazilian 
Minister of Justice states that he has preferred the via media 
course, so to speak, by which the local Court takes cognisance 
of the merits, and of the question of nullity, and if it finds the 
foreign judgment to be null and void, or iniquitous {inique), 
instead of annulling or revising it, simply refuses to grant 
execution. This course of action, His Excellency hopes, will 
avoid wounding the dignity of Foreign Tribunals, while 
respecting that of the Territorial Courts. We trust that so 
moderate a policy will be duly appreciated by the Courts 
whose judgments may be brought to the cognisance of the 
judicature of the Brazilian Empire. 


In the Hon. Stanley Matthews the Bench of the Supreme 
Court of the United States has evidently gained a jurist of 
refinement and culture. We have been struck with the eloquent 
earnestness of his pleading on behalf of the highest view in his 
remarkable essay on The Function of the Legal Profession in the 
Progress of Cmlization (Cincinnati: Robert Clarke & Co., 
i88x), the Address delivered by him on the aoth September 
last at the meeting of the Bar Association of the State ol 
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New York. The question discussed by the leAl^ed Judge is in 
itself one of wide interest, and on the view taken r by the 
members themselves of their position in the State depends 
much of the good repute which it is so eminently desirable 
that the Profession, in both its branches, should alike 
enjoy and deserve. The very existence of the Profession, as 
Mr. Justice Matthews rightly insists, is a note of Civilization. 
It is to be borne in mind, however, as Chancellor Kent justly 
pointed out in a passage very pertinently cited in the Address 
before us, that with the advance of Civilization, “ the Law will 
gradually and necessarily assume the character of a compli- 
cated science, requiring the skill and learning of a particular 
profession.” Now, this very complication of the Law, and the 
special learning for which it creates a necessity, will also, be 
found, as a rule, to lead to a certain distrust of the Profession ; 
it will often be thought and said of them that they “inten- 
tionally contrive ambiguity in legislation, in order to beget and 
promote litigation.” From this “ ambiguity ” it is to be feared 
that our own legislation is seldom free, but on the whole the 
burden is cast, with us, on the Parliamentary draftsman, or on 
the Legislature itself, rather than on the Legal Profession. 
More haste, worse speed, is a saying which may be applied to 
many Bills which have had the good or evil fortune to pass 
into Law at the eleventh hour, or after a discussion which has 
turned them out so that their very Legislative sponsors can 
scarcely recognise the features of the original measure. We 
have not yet come in England, we fancy, to the point of a 
candidate for Parliament saying, in excuse of his membership 
of the Legal Profession, what Hoh. Stanley Matthews relates 
of a candidate for a State Legislature, who explained to his 
would-be constituents that “he was not lawyer enough to 
hurt ! ” 

But there are better things than these which can be said of 
their Profession by lawyers, and which Mr. Justice Matthews 
suggests, though he does not always utter them. The concep- 
tion of Law being, by the analysis which he makes of it, 
coincident in one aspect with that of Social Order, it would 
follow, we should hope, that the Legal Profession is one of the 
appointed custodians of that Order, And if Social Order 
obeys the law of evolution and development, as the learilied 
Judge pleads, so surely must the Legal Profession. Jf that 
Profession lags behind, or crystallises, it becomes a hjpdrani^ 



QU^tEKLY notes; 97 

instead of a the way of Social Progress. Jurisprudence 

must advance, ahd Jurists must advance, with the times. Else, 
to put it on no higher ground, the Legal Profession will find its 
influence on the wane, arid that we conceive is a bad symptom 
in any country. ** Jurisprudence,** as was rightly urged in 
Court by Charles O’Connor, ** is only the means : Justice is the 
end.” But in order to will the end we must also will the means. 
We must make Jurisprudence advance with the times. We 
must make Jurisprudence the handmaid of Justice. So only 
can it truly be said jus suum cuique tnhuere,'' So only can it be 
rightly called ^^divimrum atque humanarum verum notUia."' The 
struggle for Justice, which, as Judge Matthews insists, goes on 
continually, is the real battle about Law. And the mission of 
the Legal Profession is, we readily agree, “ to formulate the 
progress of Civilisation, and to superintend the gradual perfec- 
tion of its organisation, according to the idea of Justice.*’ A 
truly noble mission, though as yet, indeed, incomplete. We 
may never see its full realisation. But we live on the hope of 
it, and we ought not to cease to expect it. “ The hope of this 
advancement,” to use the glowing language of Mr. Justice 
Matthews, “ is what sweetens the bitterness of living, makes 
light its burdens, and turns sacrifice into delight. Without it, 
it is not perhaps too much to say that life would scarcely be 
worth living.” In that perfect social order, which is and has 
been “the inextinguisable aspiration of men in all ages and 
countries,” the “ perfect Law of Justice will be accomplished 
in every human relation, and will cover with its shield the . 
weakest from every conceivable wrong.” It is well to have a 
high aim set before us, even though we may never reach it. 
We do not expect to live to see the Perfect Social Order here 
depicted. But we can only say of it, Fiat ! Fiat ! 


The Autumnal Congress Season of i88i has passed off on 
the whole very satisfactorily. At Cologne, in the Hall of the 
Hansa, the Association for the Reform and Codification of the 
Law of Nations held its ninth Annual Conference, with con- 
siderable brilliancy and much lively discussion. Sir Travers 
Twiss, D.C.L., Q.C., brought to light some historical facts of 
high interest alike to his English and German hearers in regaifd 
to the Early Charters granted by the Kings of England to the 

7 
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Merchants of Cologne/* atjd an “ Ancient Charter granted by 
the Burgrave of Drachenfels to the Chapter of Colo^e.” Of 
these, the former are only to be found now in the Archives of 
the City of Cologne ; the Burgrave’s Charter, however, giving 
license to the Chapter to quarry stone from the Dragon Rock 
for the Cathedral, is in our own custody, as Add. Ch. 16,148, in 
the British Museum. The charters in the “ Privilegien- 
buch ” of Cologne are specially deserving of notice in that they 
unquestionably carry the concessions of our Kings to the men 
of Cologne as far back as the reign of Henry II. They have 
thus, as Sir Travers rightly pointed out, a distinct bearing on 
the political relations of England with Germany during that 
very stirring period when the contest between the Papacy and 
the Empire, in the persons of Frederick Barbarossa and 
Alexander III., was running parallel with the contest between 
Henry II. and Becket. We have no doubt that some of those 
who listened to the lucid exposition of Sir Travers Twiss made 
a mental application of this history to much later times, to 
other Emperors and Kings, and other Popes and Bishops. 
Apart, however, from this circumstance, the Paper read by 
Sir Travers Twiss supplies some valuable corrections of 
Lappenberg’s account of the Charters, and places their date 
for the first time accurately on record. 

The Cologne Conference also discussed not a few questions 
of the day, such as International Copyright, Bills of Exchange, 
Affreightment, Monetary Conventions, Extradition, &c. It 
heard the views of Germans, Scandinavians, Dutchmen, 
Belgians, Americans and Englishmen. The American contin- 
gent indeed was a particularly strong one this year, including 
Hon. John Jay, Hon. David Dudley Field, and his brother 
Mr. Justice Field, of the Supreme Court, President Barnard, 
of Columbia College, and others. 

There was no meeting of the Institute of International Law, the 
meeting which was to have been held at Turin having been post- 
poned. There was not, however, a cessation of work on the part of 
the members, forthe Committees on Maritime Capture and Oriental 
Mixed Courts held session at Wiesbaden, in September, when 
some of the subjects of the Turin meeting were discussed, and 
Reports were presented by Sir Travers Twiss, Dr. Gessner, 
M. De Martens, and others. It appears that some members 
of the Institute view favourably the adoption of the course to 
which circumstances have before now led them, of lealrihg the 
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space of two years between their Congresses, and devoting the 
intermediate year to meetings of Committees. 

To come nearer hom^, the Social Science Association held a 
brilliant Congress in Dublin, under the Presidency of the Lord 
Chancellor of Ireland, Lord 0*Hagan,'who gave a most clear and 
interesting resume of the progress of Legislation connected with 
Ireland during the twenty-one years since the Association last met 
in Dublin. The late Lord Chancellor, Rt. Hon. J.T. Ball, LL.D., 
presided over the Jurisprudence Department, and his Address 
will be in the hands of our readers. In the International Law 
Section the Special Question treated by Sir Sherston Baker, 
Bart., Don Arturo de Marcoartu, and Mr. C. H. E. Carmichael, 
M.A., gave rise to a long and animated discussion, in which 
Mr. Dudley Field, Mr. Commissioner Miller, Q.C., Mr. J. H. 
Edge, of the Irish Bar, and others took part, and expressed 
very varied views as to the expediency and utility of periodical 
Conferences for settling the affairs of the nations. In the 
Municipal Law Section, Mr. Joseph Brown, Q.C., directed 
attention to the Jury Laws, and initiated no small amount of 
debate over the pros and cons of that much vexed question, — 
a decidedly burning one, under the circumstances of time and 
place. We trust that the discussions thus carried on in the 
halls of Trinity College, Dublin, may prove an auspkium melioris 
avi for Ireland. 


Before the universally lamented death of President Garfield, 
Guiteau’s attempt at murder seems, amongst other efiects, to 
have aroused a good deal of controversy in the American Press, 
both lay and legal, on the question of the judicial status 
of the Presidential office, and the proper treatment to pursue 
with regard to such attempts. There is, to say the least, a 
sharp divergence of opinion between two of our esteemed 
American contemporaries, The Albany Law Journal and the 
Washington Law Reporter^ ’The former in its issue for July i6th 
last, contends that to make an assault with intent to kill the 
President or Vice-President a capital offence would be utterly 
inconsistent with the theory of American institutions. It is of 
course quite true that there is in the United States “ no RoyAl 
Family, the extinction of which might lead to anarchy.’’ But 
is it equally true, as our Albany contemporary also contends, 
that the Americans have no privileged or neceissary clas^?” 

1—Z 
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Surdy, in the United States as in other countries^ whether 
Monarchical or Republican, tjie members of the two Chambers 
are alike “ privileged and necessary,” and the same may be 
said of Bench and Bar (in the sense in which they are 
** privileged ’* in all countries). For the working of the national 
Constitution the co-operation of these various classes is needed 
in their several degrees. A fortiori^ a President is the necessary 
culminating point of a Republican Constitution, as a King or 
Queen, or Emperor is of a Monarchical. And the real gist of 
the matter seems to us to be in the representative character of 
the King or President. That is why we should argue that 
the attempt upon the life of a Ruler is pyimd facie a political 
offence; a crime, no doubt, but still a political crime. The 
attempted assassination of President Garfield is therefore to our 
mind placed in a clearer light by the Washington Law Reporter 
in its issue for July 27th last, when it says, in the course of an 
editorial article on “ Assault with intent to kill,” that “ it was 
not the man but the officer that was assailed — not the individual, 
but the Presidents His attempted assassination was because he 
was the President of the United States, not because he was 
James A. Garfield ; nor for any act of his as James A. Garfield, 
or from personal malice.” And in contradistinction to the 
tenor of the view maintained by the Albany Law Journal^ we 
must say that the language of the Washington Law Reporter 
appears more accurate, as well as more in harmony with out 
own contention, when it urges that “ the life of the officer wiio 
represents the 50,000,000 citizens of the United States is 
certainly of greater value to the Republic than that of any 
citizen.” It is, perhaps, scarcely necessary to add that we 
should advocate the same views with regard to the President 
of the French Republic, or the Emperor of Russia. 


Juridical Science has sustained severe losses of late alike in 
Europe and the United States. While we were at press with 
our last number we received the tidings of the death of one of 
the . most distinguished American publicists of the present day, 
Hon. William Beach Lawrence, in whom we had specially to 
regret one who had been a contributor to these pages. As we 
are at press with our current number, we learn the Sad news of 
the sudden death of Professor Bluntschili. Both of these 
eminent Jurist^ will be a severe loss to the Institute oP Inter- 
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national Law> in whose proceedings they had taken a leading 
part froni its foundation. Mr. Beach Lawrence, indeed, at his 
age, and from the other side of the Atlantic, was obliged to do 
his work for the Institute mainly by the pen, while the face of 
Dr. Bluntschli and his genial presence will be much missed 
from the meetings alike of the Institute and of the Association 
for the Reform and Codification of the Law of Nations, in 
whose foundation Conference he took part at Brussels in 1873, 
shortly after the Ghent meeting at which the Institute had 
been founded. We ourselves, who had travelled from the 
shores of the Adriatic to be present at the Brussels Conference 
in the autumn of 1873, well remember the judicious moderation 
of Dr. Bluntschli’s attitude, holding in check, as it were, the 
occasionally excessive zeal of other more ardent temperaments 
in that very interesting microcosm of modern International 
thought. We saw him last at The Hague, but we never ceased 
to follow with the deepest interest the various expressions of 
his mind on questions of International importance. Sometimes 
we were obliged to differ from his views, and we differ from 
some of them to this day. But we always knew and remem- 
bered the weight which attached to his opinions, and for that 
very reason we have before now felt bound to give expression 
to our own dissent, so that, at least as far as we were con- 
cerned, judgment should not go by default. But we greatly 
regret that Dr. Bluntschli will not be heard in exposition of his 
own views at the next meeting of the Institute in Turin, where 
it is probable that one of the points upon which we had 
occasion to differ fi;pm him most widely — the question of Ex- 
tradition — will be among the subjects of discussion. It must 
be some consolation to his brother Jurists at home and abroad 
to remember that the very suddenness with which Dr. 
Bluntschli was taken from among them prevented any failing 
of powers from illness. He was taken at a ripe but also a green 
old age, full of life and mental vigour, engaged not only in the 
work of the Institute of International Law, but pledged as a 
literary fellow-worker with two of the most recent products of 
the intellectual life of his dbuntry — the Centralhlatt fur Rechtswissen- 
schaft^ of Stuttgart, to be edited as a monthly review of Jurispru- 
dence, by Dr. Von Kirchenheim, “ Docent in Law in his own 
University of Heidelberg; and the yet broader Juf der a 
review intended, so we gather, to uphold the “ brotherhood of 
Humanity whatever that may mean in the minds of its con- 
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ductors. To Dr. Bluntschli we do not doubt that such a pro- 
gramme meant something like that ** Perfect Social Order ** 
which, as we note elsewhere, has been of late so enthusiastically 
set before the Legal Profession in the United States by the 
Hon. Stanley Matthews. 

Swiss by birth, German by his University Education and the 
greater part of his subsequent Professorial- career, Dr. 
Bluntschli will be lamented in both countries as a direct loss to 
each of one of her most distinguished children. His Zurich 
Code will be a monument for Switzerland to cherish. His 
works on Political Science and International Law are heirlooms 
for all lands. At the age of seventy- four, while yet full of life 
and of work, Johann Caspar Bluntschli is lost to us. But his 
books remain, and they will long be studied by those who would 
follow the workings of a master mind among the Jurists of the 
Nineteenth Century. We are glad that such an one should 
have been among the select band of Members of the Institute 
of International Law chosen by the University of Oxford for 
the degree of Doctor of Civil Law, “ honoris causa ” Sit the Oxford 
meeting of the Institute. 
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Life of John, Lord Campbell^ Lord High Chancellor of Great 
Britain. Edited by his daughter, the Hon. Mrs. Hardcastle* 
John Murray. i88i. 

The subject of this interesting biography was in many 
respects a typical Scotsman, and his success in life was no less 
typical. Typical also was Lord Campbell in his possession of 
the strong national feeling of kinship which enables a Scotchman 
to talk quite naturally of “ his cousin, the Duke,’’ when he 
sees him and mourns over him as a “ watering-place lounger,” 
and therefore not doing his duty by his rank. P'or a clansman 
is jealous for his chief, as well as proud of him. The filiation 
of Lord Campbell’s own branch appears never as yet to have 
been clearly made outi Lord Campbell himself is a thoroughly 
honest genealogist, and tells us as much. We are not sure that 
his own mind was quite made up on the point, for there are 
passages {e.g., where he is describing the blazon on the seal of 
arms he has had cut) in which he seems to speak as though 
he came off the Breadalbane line, while in other places he 
asserts descent from Donald, Abbot of Cupar, 1526-62, fourth 
son of Archibald, second Earl of Argyle. Bearing in mind the 
existing social conditions of Scotland, we doubt whether the 
monumental inscription cited by Lord Campbell in itself carries 
all the weight he ascribes to it, and we should have been 
glad if he had set out the further evidence which he mentions. 
Abbot Donald was higher in favour with King than with Pope ; 
twice “postulated” by the Crown for vacant Scottish sees, 
he never obtained the Papal assent. In the Parliament of 
1560, which annulled the jurisdiction of the “ Bischope 
of Rome callit the Paif),” sat Donald, Abbot of Cupar. 

Ambitious, as many of his young countrymen were, the career 
of the future Lord Chancellor could not be restrained within the 
narrow borders of the “ Kingdom of Fife.” He might have become 
a quiet country minister, or he might have settled down as a local 
“ writer,” or even, if so venturesome, have passed Advocate, 
and taken to the Northern Athens ; the home of Scott and 
Jeffrey, the Alma Mater of Brougham and Horner, and other 



RE\^£WS. 


XO4 

bright stars that have long since set. But he would be none of 
these. He must needs go South, and push^his fortunes alone 
in London, without kith and kin to stand by him shoulder to 
shoulder in the already overgrown, overstocked mart of the 
English Bar. His confidence in his own powers must evidently 
at times have been sorely tried, but it never quite deserted him, 
and in the end amply justified his resolve. We do not think 
that his father ever altogether realised his son’s success, or even 
thoroughly got over the blow of his not receiving the patronage 
of the local magistrates in a case where the “ Kingdom” was 
concerned. Perhaps John Campbell himself was a little sore 
about it, too. His language on the occasion is a trifle too 
contemptuous of the home magistracy, to be, we think, quite 
a sincere exponent of his real feelings. For, after all, one does 
like to be a prophet in one’s own country, if only to falsify the 
proverb. 

Yet, through it all, the Fife man was there ; under the 
struggling young barrister who gave his clerk half-crowns he 
could ill afford ; under the well-to-do rising barrister, making 
his name and his fame, and lining his pockets with something 
better than half-crowns, if his father would but believe him ; 
and again the Fife man was much on the surface in the first 
Lord Campbell, “ of St. Andrews, in the county of Fife.” 

The two volumes of Mrs. Hardcastle’s Life allow the 
Chancellor mainly to tell his own story, and very quaintly and 
pithily he often tells it. His drawer full of Lord Ellenborough's 
bad decisions would have formed matter for a curious Appendix, 
had the contents of the drawer escaped the flames. But 
Providence seems to have been on the side of Ellenborough, 
and he is only known by the good decisions which Campbell 
reported. The accounts of circuit life on the Home and Oxford 
Circuits are full of characteristic touches. Even the “ Council 
Board ” is not sacred ; the new Privy Councillor’s keen glance 
takes in all its features that struck him as at once ludicrous and 
melancholy. A Premier crippled by gout — a Lord President with 
his arm in a sling — a Queen gracious but silent — a melancholy 
hand-shaking from his brother Councillors — and one new 
brother who could not even find a seat at the “ Board,” but had 
to be relegated to a small side-table — such a scene was certainly 
not calculated to strike the beholder with awe of monarchical 
institutions. One wonders whether things were better managed 
when Queen Eleanor, of famous memory, was “ Lady Keq>er 
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of the Great Seal,** as Lord Campbell discovered her to have 
been. 

Of the Lives of the Chancellm we get interesting glimpses ; how 
their historian ‘^ tbok most pains with Lord Bacon,’* but was, 
“ of all his heroes, most attached to Sir Thomas More.** On 
some points of Law Reform, Lord Campbell’s views would 
seem rather shared by our Canadian brethren. He thought the 
“universal fusion of Law and Equity” was “nonsense:” and 
the Dominion Judicature Act, establishing this fusion in 
Canada, appears to awaken small enthusiasm in the legal 
profession there. Nevertheless he was no slave to mere 
“ custom,” and ever strove for what he held to be the “ true 
principle on which legal reform should be conducted.” Imthis, 
as in other features of his life-work, Lord Campbell was true to 
his character. He would suffer no waste of time, no mere 
verbiage on the part of counsel ; he wasted no time himself, he 
could not allow others to do so. He was always and eminently, 
honest John Campbell. A Scot to the last, John, Lord 
Campbell, Justitice temx, was laid to rest where he aye wished 
to rest, in the very holy ground of a great Scottish Abbey. 


A Digest of the Law of Bills of Exchange ^ Promissory Notes and 
Cheques. By M. D. Chalmers, M.A., of the Inner Temple, 
Esq., Barrister-at-Law. Second Edition. Stevens and Sons. 

i88i. 

We are glad to see a second English edition of Mr. Chalmers’s 
useful book, which has already enjoyed the at present probably 
somewhat barren honour of an American reprint. 

The subject is one of permanent interest to large and influ- 
ential classes of the community, and the question of the 
possibility of assimilating the laws of the various European 
States has for some time past been much under consideration. 
Under the name of “ Prihciples for an International Law to 
govern Bills of Exchange,” a eertain number of heads of a 
future Draft Code have been discussed at a series of Conferences 
of the Association for the Reform and Codification of the* Law 
of Nations. It would probably help forward the further dis* 
cussion of so important and at the same time difficult a problem, 
if Mr. Chalmers were to print these “ Principles ” in a future 
edition and also give them the benefit of his criticism* 
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form adopted for his work by Mr. Chalmers is well 
adapted to secure clearness, and his constant reference to 
parallel passages in the French Code and the German Law of 
1648-9 render it additionally valuable. For the subject is one 
necessarily of international application and requires to be 
treated from an International as well as a National point oi 
view. The German Law of 1848-9, amended by the Novels 
of Nuremberg, is a remarkable work in more ways than Mr. 
Chalmers puts on record in his interesting Introduction, The 
outcome of the strong uprising of a national feeling in Germany , 
it was drawn up under the influence of Mohl, the Minister of 
Justice, and countersigned by the Archduke John, the Lieutenant- 
General of the short-lived Empire of Germany of the year oi 
Revolution, 1848. It is, in a certain sense, one of the most 
lasting and practical memories left by the National Parliament 
which sat at Frankfort, and which offered the Imperial Crown 
of Germany to the head of the Electoral House of Hohenzollern, 
and the Lieutenancy of the Empire to an Archduke of the 
Imperial House of Lorraine- Austria. 

The Bill of Exchange, as has been well remarked by a former 
representative of the Brazilian Empire at the Court of St. 
James’s, “is now-a-days above all things an instrument of credit 
and a circulating medium.” To the Law of this “ medium ” 
Mr. Chalmers furnishes an excellent key, which has been tested 
and found serviceable on both sides of the Atlantic. 


Common Precedents in Conveyancing, together with the Convey- 
ancing and Law of Property Act, 1881, and the Solicitors’ 
Remuneration Act, 1881. By Hugh M. Humphry, of Lincoln’s 
Inn, Barrister-at-Law. Stevens and Sons. 1881. 

Greenwood's Manual of Conveyancing. Sixth edition. By Harry 
Greenwood, M.A., of Lincoln’s Inn, Esq,, Barrister-at-Law, 
Stevens and Sons. i88i. 

A Practical Introduction to Conveyancing. By Howard Warburton 
Elphinstone, of Lincoln’s Inn, Barrister-at-Law. Maxwell and 
Son. i88i. 

The New Conveyancing A cts. Including the Con veyancing and 
Law of Property Act, 1881, and the Solicitors’ Remuneration 
Act, i88i,with Introduction, Notes, and Forms. . By Sydney E. 
Williams, of Lincoln’s Inn, Esq., Barrister-at-Law. Stevens 
and Haynes. 1881. 
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Bythe general public the last session of Parliament is almost 
entirely identified with the passing of the great ‘‘ Message of 
Peace’* to Ireland but by the legal profession it will not 
improbably hereafter be looked back upon as the date of a new 
and important departure in the science and art of Conveyancing. 
The changes introduced by the ** Conveyancing and Law of 
Property Act, i88i,” alike in the form of assurances and in the 
law of property are both presently important and far-reaching in 
their possible effect. And notwithstading the failure of previous 
efforts at Conveyancing reform — such as Lord Cranworth’s Act and 
the Statute 8 and 9 Viet., c. 119 — and the fact that the present 
enactment is for the most part permissive and not imperative, 
there is good ground for anticipating that the present attempt 
will not prove abortive. For years past both the opinion and 
practice of Conveyancing counsel have favoured brevity and 
conciseness in the drafting of assurances : the great, and indeed, 
so long as it remains, almost insuperable, obstacle has been the 
vicious system of paying solicitors for deeds and documents 
according to their length, and on a scale which banished 
brevity by rendering it unremunerative. The passing of the 
** Solicitors’ Remuneration Act, 1881 ” as a companion measure 
to the New Conveyancing Act, has now rendered reform possible 
by providing for the issue of General Orders placing the 
Conveyancing Costs of Solicitors on a rational footing. The 
Conveyancing Act will dbme into operation on the ist of January, 
1882, but as the General Orders, when made under the Solicitors’ 
Act, are not to take effect until after having been laid before 
Parliament for one month, it is probable that at least six or nine 
months will yet elapse before the optional sections of .the Act 
will meet with any extended adoption. The important changes 
effected in the Law of Property will however come into operation 
without delay. They include the various topics of sales, leases 
(more especially the first and equitable provision, sec. 14, 
restricting and relieving against forfeiture for breach of 
covenants and conditions), mortgages, trustees, married women, 
infants, powers of attorney, rent charges, and the provision (sec. 
65) enabling the person interested in a residue of not less than 
200 years of a term originally granted for not less than 300 
years, to enlarge the term into a fee simple by a simple declara- 
tion to that effect in a Deed. Many other minor changes are 
introduced : and it may safely be predicted that almost every 
practitioner will find it necessary to carefully peruse the Act in 
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some cme or other of the various forms in which it has been and 
will be published. Mr. Sydney Williams* edition of the Act is 
preceded by an intelligent Introduction in which the changes 
introduced are summarised. The sections are elucidated by 
short intercalated notes which give cross references to the 
different sections, and endeavour tentatively to interpret the 
language of the enactment by the light of cases decided in pafi 
maUfid, It will be found a convenient vehicle for studying the 
Acts. 

The other edition of the Acts now before us forms Part II. of 
Mr. Humphry’s “ Common Precedents in Conveyancing.” It 
has the advantage for the practitioner of appearing side by side 
with a set of Precedents framed in accordance with the existing 
formal system, which it is intended ultimately to so greatly 
modify. The author has not ventured on any annotation of the 
Act further than to give occasional references to the forms in 
Part I., with a view to their adaptation, when desired, to the 
requirements of the Act. The collection of Precedents is 
sufficiently comprehensive for ordinary use, and is supplemented 
by concise foot-notes mainly composed of extracts from statutes 
necessary to be borne in mind by the draftsman. The useful- 
ness of Mr. Humphry’s volume would have been augmented if 
he had included in it a set of Precedents drawn in accordance 
with the new Act to correspond with those which he has given 
us, drawn on the old lines. 

Whatever may be the changes which the formal part of 
Conveyancing is destined to undergo, it will still be necessary 
for the articled, clerk and the junior practitioner to study and 
keep as.books of reference, such manuals as Mr. Greenwood’s 
“ Practice of Conveyancing” and Mr, Elphin stone’s “ Practical 
Introduction to Conveyancing,” The sixth edition of the first- 
named work now before us has been thoroughly revised by the 
author and partly recast. Part 1. has been broken up in 
chapters and re-arranged in accordance with what may be termed 
the natural sequence of conveyancing transactions. The 
Precedents in Part II. have been rendered more concise, several 
new forms have been added, and a few old ones omitted. ,The 
Table of Contents and the Index have also been augmented and 
considerably improved. 

The volume by Mr. Elphinstone, originally published in 
1871, is based upon a course of lectures delivered by the author 
before the Incorporated Law Society. It is full of practical 
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directions (of the guidance of articled clerks in their study erf 
conveyancing and is calculated to afford them very effective help^ 
The present edition has been carefully brought down to date and 
presents a trustworthy exposition of the subject of which it 
treats. Like Mr. Greenwood’s volume, it labours under the 
disadvantage of having been issued prior to the passing of the 
New Goriveyancing Act, and it will therefore be necessary for 
readers to have a copy of that statute by their side for concurrent 
reference. 


A Treatise on the Specific Performance of Contracts, By the 
Honble. Sir Edward Fry, one of the Judges of the High 
Court of Justice, B.A., and Fellow of University College, 
London. The Second Edition, By the Author and William 
Donaldson Rawlins, of Lincoln’s Inn, Esq., Barrister-at-Law, 
M.A., and late Fellow of Trinity College, Cambridge. Stevens 
& Sons. 1881. 

The long period of twenty -three years which has elapsed 
since the first issue of Mr. Justice Fry’s standard work renders 
it unnecessary to point out specially the need for this new 
recension, which embraces a very considerable amount of 
rewriting on the part alike of the distinguished author and of 
his collahorateur. The result of their joint labours is a work at 
once scientific and of directly practical utility, carefully brought 
down to date. 

In a book so full and yet so condensed, it is practically 
impossible that we should do more than touch on one or two of 
the many features which strike us in our reading. And they 
will mainly be points on which we should have welcomed some- 
thing more from the pen of the learned Judge. There is much 
evidence dispersed through the work of the author’s familiarity 
with some of the more recondite sources of Western Juris- 
prudence. But occasionally the knowledge shown is just 
enough to lead us to wish ’that the author had gone a step or 
two further in the construction of the argument suggested but 
not drawn out. Thus Sir Edward Fry refers, at a very early 
Stage in his treatise, to the probable influence of the Capon 
Law on the moulding of the Equitable Doctrine of Specific 
Performance. In fact, it appears to be his view that the origin 
of the doctrine must be sought in the Canon as distinguish^ 
from the Roman («.«., the Civil) Law. So far we benefit by j^e 
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expression of the learned author’s views. But wlien we ask 
ourselves, as we necessarily do, to what source, other than a 
Roman one, we are to refer this Canonical doctrine, w;e g^, 
unfortunatelyj no further help from Mr. Justice Fry. In itself, 
of course, the view advanced has very strong elements of 
probability in its favour, but we have to get behind the state- 
ment to see what it involves. If the source was not Roman, 
what was it ? The Canon Law of Western Europe, we are of 
course ready to admit, contained a certain admixture of non- 
Roman elements. . These were chiefly due to the influence upon 
the Church of the so-called Barbarians, who gradually 
succeeded the Roman element in the government of large 
portions of the Western Church. F6r the Barbarian strain in 
Western Canon Law, therefore, it would seem as though we 
ought to turn to the various Leges Barbarorum. Whether such 
researches would be crowned by success may be another 
question, but we should have been glad to know how 
far Sir Edward Fry thought success probable in that 
direction, or whether he could suggest a better. It 
is possible, indeed, that National and Diocesan Councils, 
which Mr. Melville M. Bigelow, in his recent work on 
the History of Procedure in England suggests as a by no means 
unimportant factor in the development of Procedure, might also 
throw some light upon the question. At present we must 
confess it still seems to us an obscure one. Historically, no 
doubt, the jurisdiction of Ecclesiastical Courts over civil 
claims, such as is to be traced, for instance, in the Penitential 
of Theodore, may be referred to its origin in those early days 
of the Church when as yet the Roman Empire was Pagan, 
and causes between Christians were settled intra ecclesiam by the 
Bishop. The subsequent blending of Civil with Ecclesiastical 
functions and dignities in the persons of Bishops, who were 
often also appointed to the onerous post of Defensor Civitatis^ has 
tended still further to complicate Western Legal History. 
We have incidentally remarked upon the familiarity shown by 
Mr. Justice Fry with the works of Canonists, and even 
Casuists. We have also to recognise his careful study of the 
great" French Jurist, Pothier, and also of that Code which 
Pothier so largely influenced. But in saying this we have also 
to regret the absence of a little further extension of Sir Edward 
Fry> reading. It would have been interesting, for instance, 
if he had given us his views on later French Commeptatprs, 
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such as Anbry and Rau, Laurent, &c. Potbier's position is 
deservedly a very high one, but it is not beyond criticism. 
M. Laurent may be named as perhaps the most extreme of his 
adversaries and critics, and his value as such is weighed 
impartially in a very recent article by M. Laborde in the 
Revue GmevaU du Droit (Paris, Thorin) for July-August, and 
Sept.-Oct., i88i, on the Theory of Cause in Relation to 
Obligations. M. Laborde, while discriminating in his estimate 
of Pothier in relation to the Code Civil is in the main with 
him on this matter as against Laurent. It is necessary, indeed, 
to go much further back than Pothier for a right apprehension 
of the texts of the Code Civil which are most closely connected 
with the subject-matter of Mr. Justice Fry’s book. We must 
look to very various sources, as has been shown by M. 
Esmein, in an interesting article on Contracts in early French 
Law, in the Nouvelle Revue Historique de Droit (Paris, Larose et 
Forcel) for Nov.-Dee., 1880, and Jan. -Feb., 1881 ; to the 
Somma de Legibus Normamia^ the Livre de Jostice et de Piety the 
Custumals, and the mediaeval commentators, nay more to 
foreign sources of information, such as the Statutes of Bologna 
and Milan, as well as to that yet earlier source already mentioned, 
the Leges Barbarorum, These suggestions are here thrown out, 
in the hope that on a future occasion, perhaps in a separate 
form, even before the next issue of his old established Text- 
book, Mr. Justice Fry may see fit to enrich Legal Literature 
by the publication of his views, at greater detail, on some 
points of Legal History only touched obiter in the present 
edition of his valuable Treatise on Specific Performance, 


The Law Relating to Sale of Goods and Commercial Agency, By 
Robert Campbell, M.A., of Lincoln’s Inn, Barrister-at-Law, 
Advocate of the Scotch Bar, late Fellow of Trinity Hall, 
Cambridge. Stevens and Haynes. 1881. 

In this new and considerable work from the practised and 
scholarly pen of the author of the Law of Negligence, and editor 
of the Student's Austin's Jurisprudence, we recognise, even from 
the necessarily hurried perusal which alone has been possible, 
the presence of the same qualities which have won so much 
esteem for his former works. 

The subject of Mr. Campbell’s present treatise is, as he 
acknowledges, very wide, and he has therefore at times been 
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obliged to restrict the field of his discussions^ Writing 
professedly in the character of, an English lawyer only, it 
is nevertheless evident throughout, whenever occasion offers, 
that Mr, Campbdl does not close his eyes to the benefits which 
may be derived from drawing both on Roman and Scottish 
Law for illustration, example, or contrast. We should have 
liked an explanation from the Scottish side of Mr. Campbell, 
as to the peerage intended to be represented in the 
case cited at p. 138, as “A Scotch case, Countess of Dunn v. 
Alexander," We thought we knew something of the Scottish 
peerage, but find ourselves quite at fault here. 

Mr. Campbell, throughout, takes up an independent position 
as a text -writer, citing, and where necessary to the expression 
of his own opinion, criticising the works of earlier writers, such 
as Benjamin, Blackburn, Lindley, &c., and criticising also where 
the circumstances of the case demand it, judgments which are 
in conflict with each other. On Pordage v. Cole^ and its bearing 
on Simpson v. Crippin^ and on Rescission generally, we should 
like to hear Mr. Campbell’s views after reading the arguments 
advanced by Mr. McMurtrie in the American Law Review 
for October. At page 370, seqq,^ he discusses the conclusions 
arrived at by the Judicial Committee of the Privy Council 
and the Court of Appeal respectively, in Rodger v. Comptoir 
d'Escompte^ and Leash v. Scott, Mr. Campbell’s own opinion 
here agrees with the Court of Appeal, for the reason 
carefully set out in his consideration of the cases, that 
the Judicial Committee appear to him to have mixed up 
two different doctrines, viz., that relating to negotiable 
instruments, and that relating to estoppel, or representation. 
The entire discussion is worth attentive study, both in itself 
and as a sample of Mr. Campbell’s treatment of difficult points, 
where doctors disagree. A good illustration of his careful 
exposition of the parallelisms and contrasts between the English 
and Scottish meaning of identical expressions will be found at 
page 401, s,v, “Factor and Agent.” The American interpre- 
tation of “ Factor,” we may remark, is the English as 
distinguished from the Scottish, teste Story and Wharton on 
Agency, both cited for the purposes of the judgment in Delaume 
Bros, V. Agar and Lelong (i McGloin's Reports^ Courts of Appeal, La, 
pt. i., pp. 97, segq,) The portions of Mr. Campbell’s Treatise 
devoted to Maritime Law, and to the Law affecting the Stock 
Exchange, are full of valuable matter, which we cap only thus 
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summarily indicate. His book will, we are convinced, prove 
of great service as a thoughtful and dear exposition of a branch 
of Law of practical interest, not only to the Legal Profession, 
but also to the merchant, the shipper, the underwriter, and the 
broker, and to the mercantile community in generaL The ^ 
Table of Contents is analytical and remarkably full, being in 
fact almost an Index within an Index. 


Principles of Contract. By Frederick Pollock, LL.D., Edin- 
burgh, M.A., and late Fellow of Trinity College, Cambridge, 
and of Lincoln’s Inn, Esq., Barrister-at-Law. Third Edition, 
revised and partly re-written. Stevens and Sons, 1881. 

In so highly Contractual a state of society as that which , 
we have reached in our ‘progress from Status to Contract, it 
is natural that works like that of Mr. Pollock, now before 
us, should be found to supply a constantly growing demand. 
We have already, more than once, expressed the pleasure which 
his scholarly treatises afford us as a matter of reading, apart 
from their value to the practitioner. The present considerably 
enlarged and revised edition of his book on Contracts will be 
welcome to the Profession from both the points of view above 
indicated. 

Mr. Pollock, we see, urges the desirableness of a systematic 
publication of the Year Books, which are, for all purposes of 
pratical utility to legal scholarship, as' good as non-existent. 
There is much to be said in favour of this suggestion as a 
branch of the duties of Govdtnment, where publication of rare 
or generally inaccessible works has been recognised as such, as 
has been the case with most of the Governments of Europe. But 
the particular course proposed is one not to be lightly under- 
taken, and we do not feel sure that Mr. Pollock has weighed such 
arguments as are incidentally advanced against the authority of 
the Year Books by a distinguished American lawyer. Dr, W. G. 
Hammond, in the course of his notes to Lieber’s valuable work 
on Hermeneutics. In the Note which he devotes to the almost 
typical Year Book case, the case of -Sibyl Belknap, T>r. 
Hammond remarks that he has never been able to find any 
ground for the common belief that these Books were edited by 
official and salaried reporters, and that the investigation of 
Sibyl Belknap’s case is “ not encouraging to those who would 
regard theUi as official oracles of the Common Law ip itir 

8 
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mo^ iniporttot period.” Nay more, he goes on to say with 
yet greater and more direct severity of judgment in this par- 
ticular instance, ** the original case has teen for four hundred 
and seventy-five years entirely misstated ... even the parties in 
it have been exactly transposed, and there never was * a woman 
who brought the King’s writ, not naming her husband, 
joined by the oak of the law.’ ” This, from the pen of one who 
has so long held office as Chancellor of the Law Department 
of a University, is, it must be admitted, a pretty ^tout applica- 
tion of the quarter-staff of criticism ! But it tends ultimately, 
nevertheless, in the same direction as Mr. Pollock’s more friendly 
view of the Year Books, since Dr. Hammond himself urges the 
desirableness of a thorough investigation of their contents. 
For, as he says, “ they have an importance in the history of 
our law that would repay the most careful investigation of their 
authorship ; and it is not creditable to our profession that no 
effort has yet been made to ascertain the exact amount of 
reliance that can be placed on their statements.” 

We are glad to find that Mr. Pollock continues to watch the 
progress of juridical movement abroad as well as at home. The 
labours of the Indian Government and the most modern 
additions to Foreign Codes receive due notice at his hands. The 
Swiss Federal Draft Law on Obligations, which he mentions in 
a note to his Addenda, is a very interesting specimen of recent 
legislation on the subject. It had the advantage, almost 
peculiar to the circumstances of the Helvetic Confederation, 
and which Mr. Pollock scarcely brings out into sufficient 
relief, of being drawn up by a* committee most carefully 
balanced so as to represent the various and sometimes 
conflicting currents of Juridical Thought which divide the 
country. To a certain extent, therefore, it might be described 
as a work of compromise, but the compromise itself would, 
perhaps, better be described as the nice adjustment of the 
several influences which exist side by side in Switzerland, and 
work together on the whole so harmoniously. A Law drawn 
up with the assistance of Jurists such as Bluntschli and 
Rivier, co-opeititing with representative men of the French, 
German, and Italian Cantons, has very high claims upon our 
consideration. On another Foreign Code, cited by Mr. 
Pollock, the Spanish Code of Commerce, we think it well to 
point out that his reference at p. 674 is inapplicable to the 
litaft Code of 1880, published during the current year iii 
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accordjance with the Law of 7th May, 1880, and still, we 
believe, awaiting the Roysd Sign Manual. Art. 257 of the. 
Draft Code deals with^an entirely different matter frorn that of 
the Article so numbered in the Law which Mt* Pollock cites. 
By Art. 90 of the Draft of 1880, the value of the subject of 
litigation arising out of a contract of sale in market overt 
(celebrado en f6ria), and which may be either for ready money 
or under writing (al contado o a plazos) is fixed at a sum not 
exceeding 1,500 pesetas, in round numbers, ;^42. 

We have dealt at greater length with Mr. Pollock’s book 
than we can visually spare for a new edition of a well-known 
text-book. Nevertheless, it will be obvious that much is left 
untouched of the wide field which his work covers, and for 
which we must refer our readers to Mr. Pollock’s owh most 
interesting and suggestive Treatise. 


McGloin's Reports of Cases Argued and Determined in the Various 
Courts of Appeal of the State of Louisiana^ Vol. i. Parts 1 . & IL 
New Orleans: F. F. Hansell. i88i. 

We have received the first instalment of what promises to be 
an interesting series of Reports, carefully prepared for press 
by the Hon, Frank McGloin, one of the Judges of the Courts 
of Appeal of his State. 

From several points of view Louisiana is of special interest 
to Jurists of the Old World, alike in Great Britain and on the 
Continent. For in her Courts we shall find Pothier, Troplong, 
Mass 4 , and other French commentators cited as freely and as 
necessarily as the usual English and American authorities. 
Louisiana is not only a Code State, but a State drawing the 
primary inspiration of its Jurisprudence from the Civil Law of 
the Western Empire. We have noticed several judgments in 
the parts before us to which we hope to call the attention of 
our readers as soon as space admits. Delaume Brothers v. 
Agar and Lelong^ Louisiana Ice Co, v. State National Bank of New 
Orleans^ hot)x by McGloin, J., and D, F, Kenner v, Allen jind 
Sym, by Rogers, J., are among those which strike us most either 
as illustrating features peculiar to Louisiana Courts, or as 
contributing definitions of commercial terms, an acquaintance 
with which may be both interesting and useful to the leg^ 
Profession in our^own countr^^ 
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Washington Law Reporter^ (Law Reporter Publishing 
Coinpany^ Washington, D.C.), edited by A. H. Jackson^ we 
have another part of our current number. It 

has special claims to attention aa the only Legal Journal pub- 
lished in the Federal Capital. The editorial and other atlicles 
embrace subjects of varied interest, both pratical and theoretical. 
The cases in the U. S. Court of Claims are reported, as well as 
those decided in the District Court of Columbia, and in the 
Supreme Court of the United States. We must say that the 
picture which our Washington contemporary has recently 
drawn of the dangers to personal liberty to which the peculiar 
conditions of the District of Columbia expose Americans from 
other parts of the Union, scarcely seems favourable to the selec- 
tion of Washington as a place of residence. And there must 
surely be some blots in the Federal Constitution, which should 
be speedily remedied, if such arbitrary measures in the way of 
wrongous imprisonment as are described can be taken under 
the shadow of the Capitol. Several other points of Consti- 
tutional Law respecting the power of Congress to imprison 
witnesses, the reference to Debates in Congress by way of 
assistance in the construction of Statutes, &c., we shall hope to 
refer to on a future occasion in the course of a discussion of the 
principal European and American Constitutions, in which we 
shall consider at greater length than is at present possible to 
us, the valuable writings of M. Demombynes, Dr. Cooley, Dr. 
Hammond, Mr. Hurd, and the late Mr. Beach Lawrence. 


A Digest of the Law of Scotland^ with special reference to the Office 
and Duties of a Justice of the Peace* By Hugh Barclay, LL.D., 
Sheriff Substitute of Perthshire. Fourth Edition, Tevised. 
Edinburgh ; T. and T. Clark. 1880* 

Our old and valued contributor. Sheriff Barclay, has come 
once more to the front with a new and carefully revised 
edition of his standard work, which, indeed, will prove a useful 
addition to the library, not only for the Great Unpaid them- 
sel'sl^es, but also for the practitioner, in England as well as in 
Scotland. For in these day« of close and constant inteycpurse 
between the two countries the necessity for each to know some- 
thing of the other’s law very frequently arises. And, in point of 
fact, Sheriff Barclay’s Digestif a Scoto-English LawXoxicdn, 
explaining at greater or les!? length most of the terms ivhich 
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may well have an unfamiliar appearance to the eye of the 
practitioner in the country which is not that of their respective 
domiciles. It may be that English Counsel want to be 
instructed as to the “ potency of the Scotch word alUmvly^'' 
They will find enough for ordinary purposes voct^ p. 206, 
though we should recommend their turning also to the article 
Conjunct Rights, p. 268, and reading a good example of the 
“potency” of the word, in section 2 of that article, from 
Watherstone, F.C. 5, which is still more strongly illustrative 
thereof. Or there may be a question of the Law Merchant, 
and a point regarding “ missives : ” on turning to the article 
under that head, it will be seen at once that “ missives in re 
mercatoria ” are exempt from the solemnities of legal deeds, but 
must be stamped before they can be received in evidence. 
Such Scottish mysteries as Lawburrows and Multiplepoinding, 
Fiars and Intromissions, cum multis aliis, all have their respective 
characteristics duly summarised. The principal provisions of 
all important Acts, whether dealing with Factories, Forests, 
Game, Trade, Husband and Wife, Master and Servant, 
Merchant Shipping, or any of the other constantly recurring 
questions of every-day life, arc also set forth and carefully 
annotated to date. 

The Times have changed greatly in many things, even since 
the first edition of Sheriff Barclay’s Digest appeared in 1851. 
Still more have they changed since the first enactment con- 
cerning Justices of Peace in Scotland, 1587, c. 82. The 
duties of the Justices have altered with the Times. No longer 
are they required, as by the Act 1656, to “search out and 
present persons suspected of being Papists ; ” they are prac- 
tically sinecurists in tlie matter of the duty of “ informing the 
King’s Majestie’s Council and His Majesty’s Advocat, at the 
least once in the year, of forestallers and regraters of mercats,” 
the statutes forbidding whose offences have fallen into 
desuetude. But what was required of Justices in the quaint 
language of the Act 1587, is affected by no change of Times. 
Justices of Peace must still be “ honourable and worthy 
persons • . . knawen of honest fame, and esteemed na m^in- 
teiners of evill or oppression ; ” they must still, as ever, be 
“ experimented in the lovable l 4 wes and customes of the 
realme, . . in the furtherance of justice, peace, and quietnesse.** 
To all such persons, Sherifi* Boday’s well-known Digest inust 
commend itself anew in its present issue. The Justice^e f 
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Library needs to be kept up to the mark of the latest edition, 
and iti the present revision much has been done by the author 
and his fellow-workers to increase the value and practical 
utiii^ of the book on both sides of Tweed. The English 
portion has had the benefit of passing through the hands of Mr. 
W. P. Eversley, M.A., B.C.L., of the Inner Temple, Barrister- 
at-Law, and will be found to add materially to the extent 
of the field covered by the Digest* There is, no doubt, more 
work remaining for future editions in the English articles than 
in the Scottish, where the venerable Sheriff was himself 
naturally more at home. But, taken as a whole, we think tliat 
the new edition of Sheriff Barclay’s Digest will prove a most 
useful collection of Responsa Pmdentum for the practitioner on 
points of daily occurrence in the practice both of Scottish 
and of English Law. 


The Elements of Economics. By Henry Dunning Macleod, 
M.A.jOf Trinity College, Cambridge, and of the Inner Temple, 
Esq., Barrister-at-Law. Vol. I. Longmans. 1881. 

We have already, on more than one occasion, expressed our 
high sense of the value of the several works which Mr. H. Dun- 
ning Macleod has devoted to the exposition of that science of 
Economics of which he is so unquestionably a master. The 
learned Lecturer oti Political Economy in the University of 
Cambridge, here gives us the first instalment of a book which 
pronaises to fill a void that hitherto existed between his great 
work on the Principles of Economical Philosophy^ itself not yet 
completed, and his useful students’ handbook. Economics for 
Beginners. There is, of course, and that unavoidably, a certain 
amoimt of going over the same ground in these various books. 
This, however, besides b^ing unavoidable, is probably directly 
useful to the student with whom repetition is frequently the 
only means of awakening the faculty of apprehension. 

In the present treatise, Mr. Macleod steers a middle course 
between the fulness of development of his Economical Philosophy 
and /the skeleton-like terseness of his Economics for Beginners. It 
is, therefore, well calculated for use in the higher foniis of 
schobls, and at the Universities. It is full of life and even of 
plcturesqueness. The judgments passed, are passed on evidence 
brought foM the writings of the men who are judged, 

ihd but own interest in the book is rendered the keen# 
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frequency and siarenuousness with which Mr. Macleod points 
out the dose connection between Economics and Jurisprudence^ 

Time after time» indeed, the learned author cites definitions 
from the Digest to enforce his views on the science of 
Economics. We do not know- of any other text-books on this 
science which se vividly illustrate the value of Roman Law as 
an authentic source of interpretation for Economical terms. 
Not unirequently, we suspect, this interpretation will have been 
brought home to the reader for the first time by Mr. Macleod. 
The Digest, the Basilica of the Eastern Empire, the Canon 
Law of Western Europe, the Lex Mercatoria, and the early Mari- 
time Law of the coasts of the “tideless midland sea,” all are made 
to play their part in explaining the language of Economics. On 
the Basilica^ however, we would suggest that Mr. Macleod’s 
language might be misleading to the student, where he speaks 
of it at p. 41 as a “ new code.” It was in point of fact, not an 
original compilation, but a nfacimento of the Greek text of 
Justinian with its commentaries, and the Prockeiron of Basil, — 
embracing an amalgam of the Institutes, the Digest, the Codes 
and the Novels, but the whole was still based upon the legis- 
lation of Justinian, and did not really constitute a new departure 
in Jurisprudence. 

A student armed as Mr. Macleod arms him, is doubly forti- 
fied. He will turn, it may be hoped, from his Digest or his 
Gains, to his Economics with a fresh interest and a fresh 
understanding, and when he finds a difficulty in his Economics 
he will remember the master-keys which he has at hand in his 
Roman Law. We shall look forward with keen interest to the 
forthcoming volume of Mr. Macleod’s Economics for Beginners^ as 
well as to the completion of his Economical Philosophy. 


Smaller Books and Pamphlets. 

Mr. Alfred Bailey, M. A., formerly Stowell Civil Law Fellow 
of University College, Oxford, whose interesting work on the 
Succession to the Crown was noticed in this Review, has published 
a short pamphlet on Real - Property Law Reform in England 
(Spottiswoode and Co,, 1881), a subject of the day, in which he 
urges with much force that “settlements must ho longer be 
used to bolster up improvident families,” and adyocates th^ 
“ family estate being put more and more in the power of th# 
head of the family,” on the lines of Lord Cairns's Settlei^ :Lahj^ 
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Law Bill, with an ultimate registration of titles; fo serve aa ati 
**uliiffmsecufUas/* 

Mr. Sidney Smith bears a widely-famous name, arid devdtes 
himself, like a preux Chevalier," to the task of proving, to his 
own satisfaction, the Enfranchisement of Women the Law tf the 
Land (London: Trubner; Manchester: Ireland and Co., 1879). 
We do not think that the mediaeval cases really teU in his 
favour. It is evident that £. s. d., and nothing more, was what 
it was desired to extract in such instances as those of the 
Abbess of Wilton and others, mentioned in the Parliamentary 
Writs, which have been brought forward by some of our con- 
temporaries. 

Interpleader and Attachment of Debts in the High Court of Justice 
and in the County Courts (Maxwell and Son, 1881), by Mr. Michael 
Cababe of the Inner Temple, presents a curious junction in one 
volume of two subjects having no logical connexion with each 
other. If this fashion is to be followed — which we trust will not 
be the case — ^the title pages of our law-books of the future will be 
slightly bewildering. Stoppage in transitu and the Doctrine of 
Cy-pr^s,” and such like heterogeneous compounds, suggesting to 
the unwary student delusive affinities, may then be looked for. 
Mr. Cabab 4 has, in fact, written two entirely distinct treatises, 
which, though bound up together, are kept separate and have 
each its own index. In his treatment both of Interpleader and 
Attachment — proceedings in constant and increasing use, and of 
considerable interest to the mercantile community — the author 
has given evidence of careful research and of ability to state his 
propositions with clearness and conciseness. 

Mr. T. Eustace Smith, Barrister-at-Law, of the Inner Temple, 
has brought out a second edition, revised and not inconsiderably 
enlarged, of his useful Summary of the Law oj Companies (Stevens 
and Haynes, 1881). In the present issue, the author has 
brought his book down to date, by incorporating a notice of the 
effect of the Acts of 1879 and 1880, and of the cases decided 
thereunder. Notwithstanding these additions, however, Mr. 
Eustace Smith’s Summary retains its character as a concise 
and convenient manual of Company Law. 

Mr. G. G. M. Hafdingham, associate member of the Institute 
of Civil Engineers, has done good service to the commercial 
world, and to all who require a handy book of reference on Indus- 
trial Property, in putting together under the title of British md 
Foreign Trade Marks^ (Stevens and Sons, 1881), a brief but 
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thoroughly practical compendium of British, Foreign, and 
Colonial Trade-Mark Law, From what we had ourselves 
observed regarding recent legislation in Denmark, Holland, 
and other countries, we can say that Mr, Hardingham brings 
his information well to date, and that his statement of the 
various laws appears to be both terse and accurate. 

Mr. W. Shirley Shirley, M.A., Barrister-at-Law, of the Inner 
Temple, in his Elementary Treatise on Magisterial Law (Stevens and 
Sons, i88i), provides a useful introduction to the larger and more 
scientific works on a branch of Law, the study of which has 
been perhaps unduly neglected. An acquaintance with the 
principles and the Statutes upon which the many subjects enter- 
ing within the compass of Magisterial Law are dealt with, is 
both desirable in itself, and has now became additionally so as 
a matter for examination, Mr. Shirley’s style is more familiar 
than is usua? in legal text-books, but for the student that is 
probably no^ a disadvantage. 
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ALL REPOBTED OASES, 

IN THE 

§leprts, ^ato Journal l^lr^orts, ^aiu Cinus 
airports, antr SErrhlji ^Irporltr, 

FOR August, September, and October, i88i.* 

By Henry M. Keary, of Lincoln’s Inn, Barrister-at-Law. 


Administration 

(i.) Ch. Biv* P. J. — Costs — Leaseholds — ^xecutov^s Right to Indemnity.-^ 
When a testator's estate consists in part of leaseholds, his executor 
cannot, in spite of gross misconduct and delay, be deprived of his right 
to an indemnity, and he is accordingly entitled to have the estate 
administered by the^Oourt. — Howard v. Easton, 45 L.T. 136 ; 29 W.R. 
886 . 

(ii.) C. A. — Costs of Prohate Action, — Legacy paid into Cowrt — SeUoff,-^ 
Legatees who had brought an action agaiiist an exechtriz, who was 
residuary legatee, to set aside probate, were ordered to pay the execu- 
trix her costs of action. The executrix having paid the legacies into 
Court in an administration action, afterwards obtained a charging order 
against the share of one of the legatees in respect of her costs. The 
shares of the legatees had been assigned or incumbered : Held that the 
executrix was entitled to be paid the costs of the probate action out of 
the shares of the legatees in priority to incumbrancers. — Knapman v. 
Wr^ord, 60 L.J. Ch. 629 ; 45 L.T. 102. 

(iii.) C. A, — Intestacy — Administrator — Domicil. — ^The legal personal repre- 
sentative constituted by the forum of the domicil of a deceased intestate, 
is the person entitled to receive and give receipts for the net residue of 
his personal estate obtained in any country. — Eames v. Bacon, 50 L. J. 
Oh. 740 ; 45 L.T. 196 ; 29 W.B. 877. 

Agreements and Contracts :-— 

(iv.) 0, A. — Agreement to withdraw from Prosecution — Public Policy, — ^Aa 
agreement to withdraw from a prosecution for any felony or any mis- 
demeanour of a public nature, with a view to private benefit, is bad.— ^ 
Whitmore v. Farley, 45 L.T. 99 ; 29 W.R. 825. 

^ Oagev reported only in the Law Times Reports for August 29^» aa^ post- 
poued till tlw next quarter’s Digest. 
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(i.) O. A. — Breach — Damages — Remoteness, — Defendant agreed to supply 
plaintiff with stabling for his horses, but did not fulffl his ooutraOt, and 
plaintiff was obliged to take the horses about looking for stabling, and 
the horses caught cold : Held that plaintiff could recover damages for 
injury resulting from the illness of the horses.— r. Field, 60 

L. J. Q.B. 662. 

(iiO Q. B. Div. — Contract to Warehouse — Removal of Goods- — Loss hy Firs— 
Liability, — A. contracted to warehouse B.*s goods in a repository in K. 
street ; and, afterwards, without B .’s knowledge, removed part of the 
goods to another repository, where they were destroyed by fire : Held 
that A. was liable. — Lilley v. DoMeday, 44> L.T. 814. 

(iii.) Ch. Div. P. J. — Hiring Agreement — Month-^Lunar or Calendar, — In 
a hiring agreement of chattels for twenty-six months on payment of a 
weekly sum : Held that the months must be taken to be lunar months. 
— Hutton V. Brown^ 29 W.R. 928. 

(iv.) Q. B. Div. — Illegality — Contract to Indemnify Bail. — ^Defendant became 
bail in £100 for the appearenoe of M. on a charge of embezzlement. 

M. paid £100 to defendant to indemnify him, and then absconded : Held, 
that M.*s trustee in bankruptcy could recover the £100 from defendant, 
although the contract was against public policy. — Wilson v. Strugnell, 
45 L.T. 219. 

(V.) c. A. — Sale of Goods — Implied Contract to he of Manufacturer's Make — 
Custom of Trade, — On the sale of goods by a manufacturer of such goods, 
who is not otherwise a dealer in them, there is, in the absence of any 
usage in the trade to the contrary, an implied contract that the goods 
shall be those of the manufacturer’s own make. When a written con- 
tract contains no express stipulation on a given point, and there is a 
custom of the trade on that point, the parties must be taken to have 
dealt with reference to that custom. — Johnson v. Baylton, L.B. 7 Q.B.D. 
488. 


Bank:— 

(vi) Q. B. Div. — Bank of England — Action on Note — Alteration of Number',-^ 
The alteration of the number of a Bank of England note, is not such a 
material alteration as to affect the rights of a bond yide holder of the note 
for value. — Suffell v. Bank of England, L.E. 7 Q.B.D. 270. 

Bankruptcy 

(vii.) 0. A. — Bankrupt* 8 Property — Production of De^ds-^Bankrvptcy Act, 
1869, 8, 96. — A witness,, who had purchased personalty settled on the 
banl^pt’s wife by a post-nuptual settlement, was ordered to produce 
the dee^s relating to the transfer of the property. — Ex parte Tatton, Be 
Thorp, L.R. 17 Oh. D. 612, 46 L.T. 89. 

(viii.) C. A. — Bill of Sale — Prior Act of Bankruptcy — JVbttos.— When a bill of 
sale has been granted by a debtor who has committed a prior act of 
bankruptcy on which a subseqnent adjudication is founded, the grantee 
of the bill of sale must prove that he had no notice of the aot of bank* 
' ruptcy, in order that the transaction may be protected against the 
tr^tee’s title to the goods included in the bill of sale.— Be parte Cart* 
Uirighi, Be Joy, 44 L.T. 883. 

(ix.) O. A. — Composition’-^Contract to pay Debt Anagree^etyt made 

by a oompouadiug debtor, prior to the completion of the composition, to 

S ay Jp iullthe debt of a creditor bound by the m iroid.^ 

xparU Barrow, Re Andrews, ^ h.T. \97* 
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QUi^TERl-Y DIGEST. 

(i.) C. A.'-^Megi^Beizure and 8ale~^Act of Bankruptey^^Sanltrtipiey Act, 
1869, «. 95 (8).^Whe& tbe Hheriff, under a writ of eXegit, oaniieB ^ods of 
a Judgment debtor to be delivered to the creditor by a reasonable price, 
this is a ** seizure and sale/^ so as to bring the transaction within the 
protection of sec. 95, sub-sec. 8 of Bankruptcy Act. ** Act of bank, 
ruptcy,’* in that sub-section, naeans an act of bankruptcy committed prior 
to the sheriff’s seizure. — Ex pa/rte Vale, Re Banmster, 46 h/V. 200; 
29W.R, 865. 

(ii.) O. J. "B.-^Frcmdulent Preference — Pressure, — A. having obtained a loan 
from B., his brother-in-law, and B. having pressed for re.payment, A. 
sold his business and paid B. in full, and shortly afterwards filed a liqui- 
dation petition. He stated, on examination, that he would have paid B. 
in full without pressure : Held, under tbe oircumstanoes, that the pay- 
ment was a fraudulent preference. — Ex parte Wheatley, Re Grimes, 46 
L.T. 80. 

l(iii.) C. A. — Lease — Disclaimer — Leave of Court — Bankruptcy RuleSt 1871, r. 
28. — In giving leave to a trustee to disclaim leaseholds of the bankrupt, 
the Court may impose such conditions as it thinks fit. — Ex parte Lad. 
hwry, Re Turner, L.B. 17 Ch. D. 532 ; 45 L.T. 5. 

(iv.) C. A. — Lease — Disclaimer — Leave of Court. — In determining whether 
leave shall be given to a trustee to disclaim leaseholds, the Court should 
regard only the benefit of the persons interested in the administration of 
the bankrupt’s estate. — Ex parte East and West India Dock Co., Re 
Clarke, L.B. 17 Ch. D. 759 ; 45 L.T. 6. 

(v.) C. A. — Lease — Disclaimer — Suh.Tenant. — Where a lessee, who has sub- 
let becomes bankrupt, the Court may sanction a disclaimer by his trustee 
in bankruptcy ; and such disclaimer will not affect the right of the 
lessor to distrain for the rent reserved in the original lease, or to re-enter 
for breach of the covenants contained therein. Principles of interpreta- 
tion of statutes considered. — Ex parte Walton, Re Levy, L.B. 17 Ch. D. 
746 j 60 L.J. Oh. 667 j 46 L.T. 1. 

(vi.) C. J. B. — Lease — Disclaimer — Tenant's Fixt^ures. — A lease contained a 
proviso that the tenant or his assigns might remove tenant’s fixtures at any 
rime within twelve months from expiration or sooner determination of the 
term. The tenant’s trustee in bankruptcy sold the tenant's fixtures, and 
afterwards disclaimed tbe lease : Held that he had a right to do so.— 
Ex parte Olegg, Re Latham, 60 L.J. Ch. 711 ; 46 L.T. 31 ; 29 W.B. 898. 

(vii.) O. A* — Order and Disposition — Hiring Furniture hy HoteUKeeper. — 'The 
custom of hiring furniture for the purposes of hotels is so notorious that, 
where furniture is so hired, and the hotel-keeper becomes bankrupt, the 
furniture will not be regarded as being in the possession, order, or disposi- 
tion of the bankrupt within the meaning pf sec. 16 of Bankruptcy Act, 
1869. — Orciweour v. Salter, 46 L.T. 62. ^ 

(viii.) C. A. — PetiUon-^^Description of Trade-^Notice of Day of Hearing . — ^A 
oreditoris petition stated that the debtor was a licensed victualler, and 
committed an act of bankruptcy by absenting himself with intent \o 
defeat or delay his creditors. The note on the sealed copy served, stated 
that the petition was to be heard on the next day, and that if the debtor 
intended to dispute the petition, he must file a notice and send a copy * 
of the affidavit in support to petiticmer three days before day of h^trizig. 
Objections on the ground that the debtor was not stated to be a tt^er, 
and that the note ae to the time of heaiittg was mlideadiiig, were t^rer* 
ruled.— Be ports Pahasr, Be Pal9?iSf, 46 L.T/ 98. 
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(ir) O, A,— Pmew.c« of Debtor at Meeting — Bankruptcy 186d, «. 126. — 

The Court i^fosed to register resolutions pess^ at a first aieeting of 
creditors, when it appeared that the debtors were not present in the 
room where the meeting was held. — Ex pa/rte Best, Re Best and Ma/rshall, 
46Ii.T.S5. 

(ii,) C. A.i’^Proof^Judgment Debt — Fraud, — ^The Court of Bankruptcy will 
go behind a judgment or compromise, and refuse to admit a proof 
founded thereon, if it can see that the original claim was not a boud 
fide one. — Ex parte Banner, Be Blythe, L.R, 17 Oh. D. 480 ; 44 L.T. 908. 

(iii.) C. A. — Registrar — Refusal to Register Resolutions — Bomkruptcy Act, 
1869, 8, 126. — registrar is bound, even in the absence of any opposi- 
tion, to refuse to register resolutions when he sees that they must neces- 
sarily hare been passed in the interest of the debtor. — Ex parte Williams, 
Re Williams, 50 L.J. Ch. 741 ; 45 L.T. 96. 

(iv.) Q, B. Div. — Trust Fund Mis-applied— -Following Trust-Moneys, — Defen- 
dants, brewers, employed F. as their malting agent, and the regular 
course of business was for F. to buy barley and convert it into malt, 
defendants providing the capital for the purchase of the barley, and pay- 
ing F. a commission. F. fraudulently sent in to defendants fictitious 
accounts of barley bought, and used the money obtained from defendants 
for other purposes, buying barley and malt on credit to supply defen- 
dants. F. at length absconded, leaving on his premises barley and malt 
to a considerable value, but less than the amount misappropriated by 
him. Defendants seized the barley and malt; Held that they were 
entitled to retain it against F.’s trustee in bankruptcy. — Harris v. Tru- 
man, L.R. 7 Q.B.D. 340 j 60 L.J. Q.B. 633. 

Bill of Sale 

Xv*) C* J. B.— Consideration — 41 ^ 42 Viet, c, 81, s. 8.— A bill of sale was 
expressed to be made in consideration of £50 then paid to grantor. 
In fact £21 10s. only was paid to grantor, £26 to grantor’s landlord for 
rent due, and £3 10s. was retained by grantee, on grantor’s direotbn, 
for expenses of registration : Held that the consideration was truly set 
forth. — Ex parte Nicholson, Re Spindler, 44 L.T. 828. 

(vi.) C. A. — RegistraUon — Priority, — Decision of Q.B. Div. (L.R. 6 Q.B.D. 
660 ; 50 L.J. C.P. 322 ; 44 L.T. 312) to the effect that sec. 10 of Bills of 
Sale Act, 1878, as to priority, apply only where there has been a bank- 
ruptoy, reversed on the authority of Conelly v. Steer (50 L.J, Q.B. 327 ; 
29 W.R, 529). — Lyons Y, Tucker, 60 L.J. Q.B. 661. 

(vii.) Ch. Div. V. O. H. — Substitution of Security — Discharge in Bank- 
ruptcy, — The grantor of a bill of sale of effects then or thereafter to be 
upon certain premises, is not protected by a subsequent discharge in 
bankruptcy from the right of the grantee to enforce his security against 
effects brought upon the premises after the discharge. — Colly er v. Isaacs, 
60 L. J. Oh. 707 j 44L.T. m 

Chaxity 

(viii.) C. A. — Action against Cathedral Chapter — Mandamus — 8a/nction of 
' Charity Commissioners —16 ^ 17 Viet, c, 187, ss. 17, 62. — An isotionwas 
brought by the Attorney-General on the relation of the incumbents of 
parii&es in M. against the dean and canons of M. and the DcolesiaBtioal 
Commissioners, alleging that certain payments made by the dean and 
canons out of a part of the capitular revenue, which was held on 
irusts for the benefit of the incumbents of M., were impfo^ and 
aiAifig for a mahdamns ordering defendants to vender pro^ aocoants. 
On demurrer: Hsvd, affirming the decision (60 662; 
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44 that the action reqinred the inrerlouB sanction of the Chaxity 

Ch»amia^onere.*^At^ornay*<? 0 nsra{ Dean and Canons oj Mmchester, 45 
L,T.X84. 

(i.) C. A * — Charity Commssioners^Seheme , — When a scheme has been 
settled by the Oharity Oommissioners, the Court will not interfere unless 
they have exceeded their jurisdiotioe or have made some slip or serious 
error which calls for its intervention . — Re The Campden Cha/rities, 60 
L.J. Oh. 646 i 46 L.T. 162. 

Colonial Law :— 

(ii.) P. C. — Canada — Rule to set aside Verdict . — On a rule in the Court of 
Queen’s Bench for Ontario, to set aside a verdict for plaintiff and enter 
non.Buit or verdict for defendant, when the finding of the jury had been 
in favour of plaintiff on a material issue : Held that the Court had no 
power to direct a verdict to be entered for defendant in direct opposition 
to the finding of the jury . — Connecticut Mutual Insura/nce Co. v. Moore, 
L.K. 6 App. 644. 

(iii.) P. C. — Natal — Suit against Public Offi^cer. — Held that Her Majesty's 
Deputy Coinmissary.Oeneral of Natal cannot be sued, either personally 
or in bis official capacity, upon a contract entered into by him on behalf 
of the Commissariat Department . — Palmer v. Hutchinson, L.R. 6 App. 
619 i 46 L.T. 180. 

(iv.) P, C. — New South Wales — Crown Lands — Sale hy Auction . — Lands 
which have reverted to the Crown under sec. 18 of the Crown Lands 
Alienation Act 1861, can only be disposed of by auction . — Blackburn v. 
Flavelle, L.B. 6. App. 628 ; 46 L.T. 62. 

(y.) P. 0. — New South Wales — Right of Way — Dedication — Crown Lands. 
User may be relied on in New South Wales, in the same manner as in 
England, for the purpose of raising a presumption of dedication of a 
road over Crown lauds . — Turner v. Walsh, L.R. 6 App. 686 ; 46 L.T. 60. 

Company 

(vi.) Ch. Div. P. J. — Winding..up — Contributory — Life\ Insurance — Policy m 
holder . — The constitution of a Ufe insurance society was such that partici- 
pating policy-holders were liable as contributories after shareholders : 
Held, on the construction of the articles, that a policy-holder who had 
assigned his policy before the winding -np was not liable as a contribu- 
tory . — Eso parte Brown, Re Albion Life Assurance Society, 60 L.J. Oh. 
714. 

(vii.) Ch. Div. V. C. B. — Winding. up — Contributory — Calls paid in Advance 
— Registration of Contract — 80 31 Viet , c. 131, s. 26. — Directors can 

sell at a discount, without a registered contract, shares which have been 
forfeited for non-payment of calls. They can also write off calls due 
from a shareholder who is solicitor to the company, against his bill 
of costs, or against payments made by him to creditors of the company 
on the directors* authority . — •RamwelV s Case, Re Bxchcmge Banking Comm 
pany, 29 W.R. 882. 

(viii.) Ch. Div. V. C. ’El,— Winding mvp — Contrib%dory — Shares taken in 
name of Wife. — D. in 1860 took 200 shares in a company in the naipe oi 
his wife M., and paid all calls on the shares. H. was ignorant of the* whole 
matter. The company was wound-up in . 1866, and D. having died 
shortly afterwards, M. was put on the list of contributories; but her 
separate estate was not sufficient to meet the calls : Held that, as the 
company had accepted M. as a shareholder, the estate of D. could 
not be made to contribute . — Be London, Bombay omd Mediterranean 
Ba/Ak, 60 L.J. Oh. 687 j 46 L.T. 166. 
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tovyr^Oompmies Act, 1802, s. 115.~^An order having been in a 

winding.npi allowing oontribatories to attend the examination of wit- 
neaseeby the official liquidator, and farther examine them V a ptness 
refused to be examined by a oontribntory : Held that he must attend at 
his own expense, and submit to be examined . — WhitwmWs Case^ Re 
Silkstonei 4^c., Coal md Iron Company, 50 L.J. Oh. 762; 46 L.T, 178; 
29 W.E. 866. 

(ii.) C. A. — Winding-up — Mining Compamy — Stannaries Cowrt^ Jurisdiction 
— Companies Act, 1862, s, 81. — ^In order to give the Stannaries Court 
exclusive jurisdiction with regard to a mining company under see. 81 of 
Companies Act 1862, it mnst be proved that the company is or has been 
actually engaged in working a mine within the jurisdiction of the Stan- 
naries.— -IJe Silver Valley Mines, 45 L.T. 104. 

(iii.) Oh. Div. F. J. — Winding-up — Mortgage — Leave to Distrain--^ Com- 
panies Act, 1862, ss- 87,136,163. — An application in a winding>up under 
supervision, by mortgagees for leave to distrain under a power in their 
mortgage, for interest due before the winding-up, was refused. — Ex parte 
Bohei'ts, Re Brown, Bailey and Dixon, 50 L.J. Ch. 739. 

,'(iv.) Ch. Div. V. C. B. — Winding-up — Mortgagee Shareholder — Injunction 
against Sale. — A shareholder who is mortgagee of the property of a 
company, and has presented a winding-up petition, will be restrained 
from exercising his power of sale under the mortgage till the hearing of 
the petition. — Ex parte Fell, Re Cambrian Mining Company, 45 L.T. 
208; 29 W.R.881. 

(V.) Ch. Div. V. c. H. — Winding-up — Proof — Breach of Contract to allot 
paid-up Shares. — A., a holder of debentures in a limited company, 
exchanged them for shares issued as fully paid-up ; but no contract in 
writing was filed as required by sec. 25 of Companies Act, 1867 ; and on 
the winding-up of the company, A. was made a contributory in re- 
spect of these shares : Held that A. was entitled to prove in the 
winding-up for damages in respect of the breach of contract by the com- 
pany to issue paid-up shares.— Appleyard’s Case, Re Great AustraUan 
Gold Mining Co., 60 L.J. Ch. 654. 

(vi.) Ch. Div- F. J. — Winding. up^Proof — Costs. — A creditor claimed to 
prove in a winding-up for sums parts of which wore allowed. The 
liquidator made a claim against the creditor which was disallowed : 
Held that costs of the creditor so far as they resulted from his own claim 
were to be added to his debt, and so far as resulted from the liquidator’s 
claim, were to be paid in full out of the company’s assets. — Ex parte 
Lombard Building Society, Re Lombard Benefit Bank, 60 L.J. Oh. 749. 

Crimes and Offences 

(vu.)Q. B. Div. — Education — Attendance Order — Residence apart from 
Pa/rent — 83 ^ 34 Viet., c. 76, s. 3. — Respondent, a widow, was summoned 
for neglecting to comply with an order to send her child to a certified 
school, and she pleaded that she was too poor to maintain the child, and 
had sent her to live with an aunt : Held that she was liable to be con. 
victed. — London School Board v. Jackson, 50 L.J. M.C. 134. 

(viii.) C. C. B. — Larceny by Bailee. — Prosecutor advanced money to prisoner 
on deposit of a title deed to property, and on a legal mortgage of the 
same property. Prisoner obtained from prosecutor the title de^ on the 
representation that he had found a person who would taJee a ti^nsfer of 
the mortgage ; and he then obtained ;6 140 from another person on 
deposit of the deed, and appropriated the money to his bwn use. The 
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jo^ge direoM tlie jury that the prisoner was a bailee of the deed : 
iEs^ that the direetion was right, that prisoner was ptop^ly bon- 
Yieted of larceny as a bailee^^ — Begina v, Tonhimon, 44 L«T. 821. 

^») Q* B« lyiv •'-‘Wild Birds Proieciion Aet, 1880, s. 3— Foreign Birds, — Tn 
or^r that a person may be exempt froth the penalty for exposing for 
sale wild birds within the prohibited time as imposed by see. 8 of Wild 
Birds Protection Act, 1880, on the ground that they were bought or 
rdoei^ed from some person residing ont of the United Kingdom, he must 
hare so bought or reoeired them directly.— TayZor v. Hughes, 60 L.J. 
M.0. 182. 

Bebtor and Creditor 

(ii.) C. A. — Army Agent — Value of Commission — Set-off, — Army agents are 
entitled to set-off against moneys paid to them by the Army Purchase 
Commissioners in respect of an officer’s commission on his retirement, 
any sums due to them from the officer previous to such retirement being 
gazetted ; and this right of set-off is good against a previous assignee 
for value of such moneys, though such assignee give notice of his assign, 
ment to the agents immediately after the retirement is gazetted.— 
Boxbwrghe y. Cox, L.B. 17 Gh. D. 520. 

Easement 

(iii.) H. Ii. — Latteral Support to Buildings — Prescription — 2 ^ 3 Will. IV,, 
c, 71, s. 2. — A right of latteral snpport to a building by its adjacent soil 
is an easement within the Prescription Act, and may be acquired by 
twenty years* uninterrupted enjoyment, — Commissioners of Public Works 
V. Angus, Dalton v. Angus, 44 L.T. 844. 

(iy.) Cb. DiV. V. C. B. — Bight of Way — Dedication by Lessee— 88 ^ 88 
Viet, c. 56, ss. 4, 160. — ^The lessee of land laid out a proposed road across 
it in 1885, and built along the side of the road. In 1870 the lessee 
abandoned her intention of making the road, and in 1874 demised the 
land : Held that there had been no dedication of a public right of way 
along the abandoned road, so as to entitle the urban authority under 
the Public Health Act, 1876, to require the road to be paved.-— Hall y. 
Bootle Corporation, 44 L.T. 873 j 29 W.R. 862. 

(v.) Ch. Div. P. J. — Bight of Way — General Words — Partition Deed. — 
General words in a deed of partition carry a right of way over an exist, 
ing path in actnal use over one property to the other.— Barkshire v. 
Grubb, 60 L. J. Ch. 731 j 29 W.R. 929. 

Election 

(vi.) Q. B* Div> — Municipal Corporation — Town Covncillor^ Nomination 
Paper — 38 ^ 39 Viet, c. 40, s. 1 (2.) — After the nomination paper of a 
candidate at an election of ward oonncillor in a borough had been duly 
signed by proposer, seconder, and eight burgesses, and delivered to the 
town clerk, the paper was laltered in the absence of the seconder and 
eight burgesBes, by substituting a fresh person as proposer : Held that 
the nomination was invalid. — Harmon v. Park, L.R. 7 Q.B.D. 869 ; 45 
L.T. 174. , 

(vii.) Q. B. "Div,— Parliament — Election Commissioners — Refusal of Certificate 
to Witness — 26 ^ 27 Viet, c. 29, a. 7. — Where Election Oommissiotters 
refuse to give a certificate of indemnity to a witness on the grdund that 
bis answers were nnsatisfacto^, the Comli will not grant a mandamus 
to compel them to do so, if primd facie they appear to have aoted rightly 
in refusing tbe oertifioate. — Regina y. Holl, 45 L.T* 69. 
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(5.) Q. B« Div f^PafUammi — Wheiion PetUiofi^Ooats of WifmumimT^X ^ 
SS Ci 125, 08 . 84, 41.— In taxing under the.Farlittitieiitarj IReotions 

Act, 1888, e. 41, coats between parties to an eleotion prtition, the 
master disallowed part of what had been allowed by the Registrar’s 
certifioate, under see. 84, for reasonable expenses of witnesses : Held 
that the Master had power to do so. — McLaren ▼. Homs, Ii.R. 7 Q.B.D. 
477; 60L.J. Q.B.668. 

Evidence 

(ii.) O. A. — Solicitor attesting Witness. — A solioitor employed to obtain the 
execution of a deed, and who is an attesting witness thereto, is not 
precluded from giving evidence as to what passed at the time of 
execution, by which the deed may be proved invalid. — Orawcour v. Salter, 
45 L.T. 62. 

Priendly Society 

(iii.) Ch. Div. P. J. — Loan on Personal Securil/y -^Illegal Contract — 38 
39 Viet, c. 60, s. 16 (1). — A loan made by trustees of a Friendly Society, 
registered under the Friendly Societies Act, 1875, to* a person not a 
member, on his personal security, is made in violation of the Act, and 
an action cannot be maintained upon it. — Coltmanv. Ooltman, 50 L. J. 
Ch. 721; 29 W.R. 923. 

Highway:— 

(iv.) Q, B. Div. — Locomotive — Tricycle — 41 ^ 42 Viet, c. 77, s. 38. — Held 
that a tricycle capable of being propelled by steam was a locomotive 
within sec. 38 of Highways and Locomotives (Amendment) Act, 1878.— 
Parkyns v. Priest, L.R. 7 Q.B.D. 313 j 50 L.J. Q.B. 648. 

Husband and Wife 

(v.) Ch. Div. E. J. — Agreement for Separation Deed — Specific Performance 
— Usual Covenants. — An agreement between husband and wife, come to 
as a compromise on a divorce petition, for the execution of a separation 
deed with usual covenants, decreed to be specifically performed : Held 
also that usual covenants did not include a dum casta clause, but im- 
ported that a trustee should be found by the wife ; and that, assuming 
that the intention of the agreement was that the wife was to have the 
custody of the children, the effect of 36 Viet., o. 12, was not to make 
, this an obstacle to granting specific performance. — Hart v. Hart, 50 L.J. 
Ch. 697 ; 45 L.T. 13. 

landlord and Tenant 

(vi.) Ch. Div. P. J. — Public House — Covenant to Purchase Beer from Lessor 
— License to Enter by Force. — The lessee of a public house covenanted 
with the lessors, who were brewers, to purchase beer from them only : 
Held that the purchasing beer from them through an undisclosed agent 
was not a breach of the covenant : Held also that a license by tenant to 
landlord to enter and evict by force is void by virtue of 5 Rich. II., o. 8. 
The fact that no resistance is made to actual entry does not remove the 
illegality of entry with show of force and subsequent forcible eviction. — 
Edridge v. Hawker ^ Co., 60 L.J. Ch. 677 ; Edwick v. Hawkes ^ Go., 45 
.L.T. 168; 29W.E. 913. 

Hands Clauses Act 

(vii.) Q. B.Div. — Compensation — Trialin High Covrt^Warromt to Shiriff^ 
, Land Clauses Act, 1845, s. 68 ; 81 ^ 32 Viet, c. 119, s.41.— A judge has 
no jurisdiction to make an order under sec. 41 of Begnlatiiui of Railways 
Act, 1868, where the 21 days limited by see. 68 of Land CSattses Act, 
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1S4S, for ilio iMningf of a warmat to the sheriff has expired before the 
iiixmiionB taken ont by the oompany under the first mentioned section is 
made returnable, nor when a warrant has already been issaed by the 
company to the sheriff, in respect of the same matter, but the rerdiot 
given on the trial has been set aside. — Tanner v. Bwinion Rail Co., 

4fiL.T.209. 

(i.) O. A* — Compulsory Purchase — Bight to Mines. — A railway oompany 
compulsorily purch^ing land is not entitled to a conveyance of the 
mines and minerals unless they have been expressly purchased. — Re 
MetropoHtcm District Bail. Co. cmd Cotton's Trustees, 46 L.T. 103. 

(ii.) Ch. Div. F. J , — Interim Investment — Cash under Control of Court — 
23 ^ 24 Viet., c. 88, s. 10. — The powers of investment conferred by 23 
& 24 Viet., c. 38, s. 10, do not apply to money paid into Court under the 
Lands Clauses Acts. — Ex parte Vicar of 8t. Mary, Wigton, 46 L.T. 184 ; 
29 W.K. 883. 

(iii.) C. A. — Bale hy Trustee — Appointment of Trustee as Surveyor. — A trustee 
holding property upon trust for a married woman absolutely for her 
separate use, is a person enabled to sell and convey under the Lands 
Clauses Act, 1845. Trustees selling under sec. 7 of the Act appointed 
one of themselves to act as surveyor on their behalf to make the valua- 
tion required by sec. 9 : Held that this was such an irregularity as to 
invalidate the proceediugs. — Peters v. Lewes and East Qrinstead Bail. Co., 
29 W.R. 874. 

Licensed HoTise:— 

(iv.) Q. B. Div. — Conviction of Licensed Person — Application hy Owner to Carry 
on Business — Discretion of Justices — 37 ^ 88 Viet., c. 49, s, 16. — Under sec. 
15 of Licensing Act, 1874, application was made at special licensing 
sessions by the owner of a beer house licensed from a date anterior to 
1869, the tenant of which had been convicted of felony, for the grant of a 
license in respect of the premises, and the Justices refused on the 
ground that the house was of a disorderly character: Held that they 
had a discretion so to refuse. — Regina v. Hertfordshire Justices, 50 L.J. 
M.C. 121. 

Limitations, Statutes of 

(v.) C. A. — Action for Penalty — Counterfeit Hall Marks — Party Grieved — 
7^8 Viet, c. 22’, 3^4 Will. IV., c. 42, s. 3. — In an action for penal- 
ties brought by the G-oldsmiths’ Company under sec. 3 of 7 A 8 Yict., o. 
22, against defendant for having sold silver wares having a counterfeit 
mark, defendant pleaded, 8 & 4 Will. lY., c. 42, s. 8, that plaintiff was a 
party grieved within the Act, and could not sue after two years : Held 
a bad plea, and that sec. 5 of 81 Eliz., c. 5, does not apply to such an 
action. — Robinson v. Curry, L.E. 7 Q.B.D. 465 j 60 L.J. Q.B. 661. 

(vi.) Q. B. DiY. — Promissory Note.-’^Days of Grace expiring on Sunday — 
Ord. 57, r. 8. — Plaintiff sued on a promissory note at three months, dated 
11th March, 1874, and which would therefore, have been dne on the 14th 
June, 1874, if that day had not been Sunday. The writ was dated 14th 
June, 1880: Held that the action was barred by the Statute of Limita- 
tions. — Morris v. Richards, 46 L.T. 210. 

Lunacy:— 

(vii.) G.A*— Appointment of Committee out of Jurisdiction — Master’s 

On a proposal to appoint as committee a person out of the jurisdiction, 
the A^ier in Lunacy reported that as the proposed committee was out 
of the jurisdiction hb oould not approve of him. The Court declined to 
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i^point him Antil the Master had certified that he was ra|M»|icm whom 
he shoald have approved, if resident within the jarisdictiom^Be\£^r«tlie 
L.B.17 Oh. D.776. 

(i.) O. A. — Petition — JEmmination of Lunatic — Medical Witnesses^Place of 
Holding Inquiry. — Where there was a dispute between a petitioner 
in lunacy and the alleged lunatic, as to when and where she should 
be examined by medical men, the Court ordered that two of the Lord 
Chancellor’s visitors should examine the alleged lunatic, and report as 
to her state of mind. It is not an invariable practice to order an 
inquiry with a jury as to the state of mind of ah alleged lunatic, to be 
held in the neighbourhood of the latter’s residence. — Re X. T» Z,, 
46 L.T. 97. 

(ii.) C. A. — TrcMisfer of Stock — Debenture — 16 ^ 17 Vict.^ c. 70, s. 141 . — L 
debenture bond of a limited company transferable by deed registered 
on presentation in the company’s book of mortgages, ordered to be 
transferred under sec. 141 of Lunacy Begulation Act, 1863. — Be 
Mitchell, 17 Ch. D. 616 j 46 L.T. 60. 

Metropolitan Management:— 

(iii.) Q. B. Div. — Board of Works — Letting off Water from Sewer — Damage — 
Act of Qod — 18 19 Viet., c. 120, ss. 136, 136. — The Metropolitan Board 

of Works under the poyrers conferred by secs. 135, 136 of Metropolis 
Local Management Act, 1856, constructed a sewer having an out.fall 
with water-gates which had to be opened when the water within was 
of a certain height. After an exceptionally heavy rain-fall, the gates 
were opened and the rush of water therefrom caused damage to 
plaintiff’s wharf, which was near the out-fall: Held that though the 
injury was not occasioned by the Act of God, yet the Board were not 
liable, as what they did was authorised by Act of Parliament and done 
in discharge of a public duty. — Dixon v. Metropolitan Board of Works, 
L.B. 7 Q.B.D. 418. 

(iv.) Q. B. Div. — Fire Brigade — Power to take Possession of Premises — 
Liability — 28 ^ 29 Viet., c. 90, ss. 12, 29. — It is not an imperative duty 
of the Metropolitan Fire Brigaile under 28 & 29 Viet., c. 20, to take 
possession of property on premises where there is a fire, but they have 
power to do so, and if they do the Metropolitan Board of Works will be 
liable for injury arising to the property through negligence of the 
Brigade Officers. — Joyce v. Metropolitan Board of Woi'ks, 4AdA.T. 811. 

Mines 

(v.) C. A. — Forest of Dean — Mortgagor and Mortgagee — Statuto'ry Duty^ 
1^2 Viet., c. 43, s. 29. — Plaintiffs brought an action for damages against 
mortgagors in possession and mortgagees of adjoining gales in the Forest 
"ot Dean, for injury sustained through the stopping of engines in 
defendant’s gales contrary to the rules made under 1 & 2 Viet., c. 43 : 
Held that the specific remedy given by sec. 29 of that Act did not exclude 
plaintiff’s right to recover damages, and that the mortgagees were not 
liable. — Brain v. Thomas, 60 L. J. Q.B. 662. 

Mortgage:— 

(vi.) 'Ch. Div. F. J* — Foreclosure — Payment of Bent — Statutes of Limita^ 
tions--1 Will. IV. and 1 Viet., c. 28 ; 87 ^ 38 Viet, c. 67, ss. I, 8.— A 
foreclosure action is not within sec. 8 of 87 A 88 Viet., o. 67, but is 
within sec. 1. Payment of rent by a tenant of a mortgagor to mortgagee 
OB his demand, without mortgagor’s authority, is a payment under 
7 Will. IV. and 1 Viot., c. 28, so as to keep alive mortgagee^a . right to 
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(i.) B. J)iv, '^Borough withmi Oomimission of Peaee^Jv/HBdA'cUon of 
Mayor--- b ^ 6 Will, IF., c. 76. — The mayor of a borough in soh. B. of 
Municipal Corporations Act, 1835, 'which has no separate commission of 
the peace, has jurisdiction under secs. 57, 101, to act as a justice of the 
peace for the borough. — IFtl^on- v. Strugnellf 45 L.T. 219. 

(ii.) Q. B. Div . — Riot — Damage to. Houses — Action against Hundred — 7 8 

Qeo, IF., c. 81, s. 2. — A house damaged by rioters is not feloniously 
demolished wholly or in part** within sec. 2 of 7 A 8 Geo, IF., c. 81, 
unless the rioters, when attacking it, had an intention wholly to destroy 
it. — Drake v. Footitt, L.R. 7 Q.B.D. 201 ; 45 L.T. 42. 

Partnership 

(iii.) Ch. Biy. K. J. — Dissolution — Return of Premium, — ^Plaintiff and 
defendant entered into partnership as solicitors for twenty years, the 
partnership to be determined at the option of either partner on three 
months* notice, plaintiff to have the option of increasing his share on 
payment of £600 to defendant. Plaintiff paid £600 to defendant, and 
afterwards defendant dissolved the partnership by notice : Held that 
plaintiff was entitled to the return of a proportionate part of the £600. 
— Daw V. Rooket Roolce v. Nishetf 60 L.J. Ch. 588 j 29 W.E. 842. 

(iv.) Ch. Div. K. J. — Dissolution — Sale of Business — Sharing Profit and 
Loss. — An agreement to share profit and loss of a business entitles each 
party, as against the other, to the general rights of a partner including 
an interest in the goodwill. Where the business premises of a partner, 
ship belonged to one partner, the Court, in an action for dissolution, 
directed the sale of the business to be conducted by independent 
solicitors, with liberty to either party to bid. — Pawsey v. Amistrongt 50 
L.J. Ch. 683. 

(V.) Ch. Div. P. J. — Sale of Goodwill — Trade Circular — Solicitation — In- 
junction. — M. and 0. being in partnership as wine merchants under 
articles by which M. was to acquire the business on the termination of 
the partnership, and the partnership being about to expire, C. joined 
another firm of wine merchants. The Court granted an injunction 
restraining C. from issuing a circular, which was held to imply that the 
now firm were successors in business to M. and C. — Mogford v. Courtenay, 
29 W.R. 864. 

Patent 

(vi.) Q, B. Div.— JVbifeZti/. — Held that an invention which consisted of the 
combination of two prior patents was not of sufficient novelty to con- 
stitute the subject of a valid patent. — Saxhy v. Gloucester Waggon Co., 
L.R. 7 Q.B.D. 305 j 60 L,J. Q.B. 677. 

Poor Law 

(vii.) Q. B. Div. — Bastardy — Maintenance Order — 36 ^ 86 Viet, c. 66, s.U. 
— Justices have a discretion, in making an affiliation order, to direct the 
payment of maintenance by the father for a shorter period than the 
attainment of thirteen years by the child. — Pearson v. Heys, L.R. 7 
Q.B.D. 260; 60 L.J. M.O. 124. . 

(viii.) Q. B. Div. — Derivative Settlement — Dlegitimate Child — 39 ^ 40 Viet, 
c. 61, 8. 86. — Illegitimate children under sixteen do not take the settle- 
ment of their mother, when such settlement has been derived from her 
marriage, though the birth of the child and the Carriage of the mother 
were before 89 A 40 Viot., o, 61. — Regina v. Portsoa Qmrddms, L.R. 7 
Q.B.D.884. 
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{!•) Q. B- Biv.-— Rate— Distress Warranir^Power to DeZe^ Etfe^ion.— 
Jmstioes iacmlng a distress warrant for recovery of po<ur rates l^ve no 
power to order that there shall be any delay in the ezecutioii of the 
warrant.— Retina v- Handsley, L.E. 7 Q. B.D. 898. 

Praotioe i— 

(ii.) C. A. — Appeal — Order of J'usticee to Abate Nuisance — 88 ^ 89 Fief., 
c. 66, s. 96 — Judicature Act, 1878, s. 47. — Jnstioes having made an order 
under see. 96 of Public Health Act, 1876, requiring an owner to abate a 
nuisance, the Q.B. Div. granted a eerfierari to bring up and quash the, 
order. Held that no appeal would lie from the order of the Q.B. Div., 
because it was made in a criminal cause or matter within sec. 47 of 
Judicature Act, 1878. — Ex parte Whitchwcht 60 L.J. M.C. 99 ; 29 W.E. 
922. 

(iii.) C. A. — Costs — Counter-claim. — At the trial of a claim and counter- 
claim the judge dismissed the claim without costs, and the counter- 
claim with costs, but ordered that if the costs of the counter-claim 
should not amount to half the whole costs of the action, defendant 
should pay the difference. Held that the order was irregular. — Willmott 
V. Barber, L.R, 17 Oh. D. 772. 

(iv.) c. A. — Costs — Divorce Suit — Wife's Costs. — In a divorce suit, the costs 
of the wife payable by the husband, are not limited to the amount paid 
into Court, or secured by the husband for that purpose. — Robertson v. 
Robertson, L.B. 6 P.D. 119 ,• 29 W.B. 880. 

(v.) C. A. — Costs'- Wifhd/rawal of Defence — Ord. 28, r. 1. — By an order in an 
action, one of two defendants was allowed to withdraw his defence on 
the terms of his paying to plaintiffs their costs so far as occasioned by 
that defence down to date of application for leave to withdraw : Held 
that this relieved the withdrawing defendant from the general costs of 
the action. — Beal Sf Personal Advance Co. v. McCarthy, 46 L.T. 116. 

(vi.) Q. B, Div. — New Trial — Verdict against Evidence — Damages less them 
£20. — The Court will not in general grant a now trial on the ground that 
the verdict is against the weight of evidence, when the damages do not 
exceed £20 j unless the action is to try a right, or a question of personal 
character is involved.— Jbi/ce v. Metropolitan Board of Works, 44 
L.T. 811. 

(vii.) Ch. Div. F. J. — Pleading — Specific Performance — Allegation of Agree- 
ment — Statute of Frauds — Demurrer. — In an action for specific perform- 
ance of an agreement, where the statement of claim is silent as to 
whether the agreement was in writing or not, a defence founded on the 
Statute of Frauds cannot be raised by demurrer. — Putcher v. Futcher, 
60 L. J. Ch. 735 J 29 W.R, 884. 

(viii.) Ch. Div. M. B , — Reference to Arbitration — Action in Chancery Divi- 
sion — Compelling Attendance of Witnesses ^ 4 Will. IF., c. 42, s. 40— 
Judicature Act, 1878, ss. 3, 16. — ^An order may now be made on summons 
in the Chancery Div., under 8 A 4 Will. IV., c. 42, s. 40, requiring the 
attendance of a witness before an arbitrator appointed in that division ; 
^nd the order will be directed to be served as an ordinary subpoena. — 
Clarbrough y.-TootIvill, L.E. 17 Ch. D. 787 j 60 L.J. Ch. 748. 

(ix.) Oh. Div. P. J. — Sequestration — Probate and Divorce Dimsion— 
Administration — Jurisdiction. — Order made, on summons iuan adminis- 
tratiem action, directing payment to sequestrators appointed by the P.D. 
and A. Div., of income of a beneficiary of the trust administer^*— SZads 
V. JffiitZme* 60 L.J. Ch. 729. 
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(i.) B. !0iV> — 8 hm‘iff — AttachnietU for not returning writ o/^./a. — Ord. 

4)4, fv2.~An applioaiion on motion under Qrd. 44, r. 2, to attach the 
Sheriff for not returning a writ of ^^* /a. should be for an order nisi . — 
Fowler v. Ashfordt 46 L.T. 46. 

Principal and Agent > 

(ii.) H. I«. — Liability for damage caused by Contractor, — ^Where a contractor 
has been etnplojed to do work which may be dangerous to a neighbour- 
ing property, and damage results, both contractor and employer are 
liable, apart from negligence. — Commissioners of Public Works v. An^us, 
Dalton V. Angus, 44 L.T. 844. 

Principal and Surety:— 

(iii.) C. A. — Judgment against Principal — Liability of Surety, — ^A judgment 
or award against a principal debtor is not, in the absence of special 
agreement, binding on the surety, nor is it evidence against him in an 
action by the creditor. — Ex parte Young, Re Kitchen, L.R. 17 Oh. D. 668 j 
46 L.T. 80, 


Probate 

(iv.) P. D. A. Div-— ‘Appointment under Power — Subsequent Will — Bevoca^ 
tion, — Testatrixduly executed a power of appointment under her father's 
will in the form of a testamentary appointment, and subsequently made a 
will exercising fully all powers of appointment possessed by her, but not 
referring either to the power under her father’s will or to the testa- 
mentary appointment : Held that the appointment was revoked by the 
will. — In the goods of Tenney, 45 L.T, 78. 

(v.) P« D. A. Div. — Renunciation of Sole Executor — Adminstration with Will 
Annexed. — A husband who was sole executor and universal legatee 
under his wife’s will having renounced probate, and being afterwards 
desirous of proving the will, administration with will annexed was 
granted to him. — In the goods of BUsset, 44 L.T. 816. 

Public Health;— 

•(Vi.) Ch. Div. M. B. — Private Improvement Expenses — Charge on Premises 
— 38 ^ 39 Viet., c. 66, s, 267. — The charge created by sec. 267 of 
Public Health Act, 1876, for expenses incurred by a local authority, is a 
charge upon the “ premises ” as defined by sec. 4, and is therefore a 
cha^rge on the respective interests of every owner for the time being in 
proportion to the value of his interest. — Birmingham CorporaUon v. 

L.E. 17 Oh.*D. 782. 

Bailway 

(vii.) Ch. Div. M. B. — Abandonment — No Assets — ParUamentary Deposit — 
32 ^ 83 Viet,, c. 114, s. 4. — A railway company had never purchased 
any land or commenced the railway, and the time for completing had 
expired. They had no uncalled capital, and by the provisions of their 
Act, the parliamentary deposit was either to be forfeited to the Grown, 
or if the company should be insolvent and ordered to be wound up, or a 
receiver appointed, should, in the discretion of the Court, be applied 
as assets for the benefit of creditors. The Board of Trade had refused 
to grant a warrant of abandonment, and a judgment creditor applied 
for a receiver to be appointed: Held that the Court no juris- 
diotion to do BO. — Re Birmingham and Litchfield Railway Co,, ISO I 4 .S » 
Ch. 694 ; 46 L.T. 164; 29 W.R. 908. 

(viii.) BfiV. V* O. H* — Abandonment of Bramch UndertatHngprfarly^ 
memiwry Deposit — A railway company in 1878 obtained aa,A^ 



^4 


QUARTERLY DIGEST* 


iiig them to oonstmot a branoh line, the parliamentary depoalt being 
paid by B. In 1880 an Act was obtained for the abandonment of the 
nndertaking, proriding that sabject to rights to compensation and to the 
protection of the oompany^s oreditors the Oonrt might order the deposit 
money to be repaid to the persons named in the parliamentary warrant. 
There were no creditors* claims in respect of the branoh line, but the 
costs of obtaining an Act relating thereto were owing to B. who had 
paid them, and the general creditors of the company had large claims. 
On B.*s application for repayment to him of the deposit : Meld that it 
had become part of the general assets of the company, and mnst be 
applied for the benefit of the general creditors. — Be Manchester and 
Milford Baihvay Co,t 45 L.T. 129. 

(i.) Q. B. DiV. — Passenger Duty — Cheap Trains — Ex&tnpUon — 7 ^ 8 Viet., 
e. 85, 8S, 6, 9. — In order that a train may be a cheap train within 
secs. 6, 9 of 7 & 8 Viot., o. 86, no third-class passenger carried by the 
train most be charged more than the parliamentary fare. — Attorney^ 
General r. Metropolilan Bail, Co,, 50 L. J. Q.B. 578. 

(ii.) C. A. — Bailway Commissioners — Jurisdiction — Fares in Excess of Limit 
— 17 ^ 18 Yict., c. 31, s. 2.— The Railway Commissioners have no juris- 
diction to entertain a complaint against a company of having demanded 
fares exceeding the limit fixed by statute. — Brown v. Great Western Bail, 
Co, 46 L.T. 206. 

(iii.) Q. B.BiV. — Bailwary Comrmssioners — Bevision of Working Agreement — 
Begulation of Railways Act, 1873, s, 10. — In 1858 two railway companies 
entered into a working agreement under the powers of a special Act which 
provided that the agreement should not be valid until it had been approved 
by the Board of Trade, and the Board were empowered once in ten 
years to revise the agreement, in the interests of the public only : Held 
that the Railway Commissioners had power, by virtue of sec. 10 of 36 <& 37 
Viot., c. 48, to revise the agreement. — Huddersfield Corporation v. 
Great Northern Bail, Co,, 50 L.J. Q.B. 587. 

(iv.) C. A — Bent for Easement over Other Company's Line — Debenture- 
Holders — Receiver, — The G. Railway Company agreed to grant to the B. 
Company an easement to run trains over a part of their lines on 
payment of a certain rent. The G. company recovered judgment for 
arrears of rent, and af towards the debeuture-holders of the B. company 
had a reoeivor appointed on their behalf : Held that the receiver was 
bound to pay the reut due to the G. company before making any pay. 
ment to the debenture-holders, and that the G. company were entitled to 
judgment for possession until the arrears of fent were paid.*~-Grsat 
Eastern Bait, Co, v. Bast London Banl, Co,, 44 L.T. 903. 

Bevenue t— 

(v.) Q. B. Biv. — Inhabited Mouse Duiy—^1 Viet,, c, 16, s. 18. — The provi. 
sions of seo. 13, sub-sec. l,of 41 Viet., o. 15, only apply in cases where 
the house is divided into tenements structurally severed from eaoh 
other. — Chapman v. Royal Bank of Scotland, L.R. 7 Q.B.D. 186 ; 
45 L.T. 206. 

(vi.) Ex. DiV.— Land Tax — Refusal to Pay-- Distress — 38 Geo, IIL, c, 6. — 
Where there has been no appeal from an assessment of the laud tax, and, 
on a ratepayer refusing to pay, the collector, acting under a warrant 
signed by .land tax commissioners, has seized and sold goods On such 
ratepayet'ep|:emisoe, no action will lie for an illegal distress . — Simpkin v. 
Itohinsofi, 45 L.T. 221. 

(vii.) ^i "Div,"-^ 8 uec 08 »ion Duiy^Trnet for Mtlor /dr T^m «/ 

16 ^ 17 settled aabiaqtttantly 46^^ in 
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trust for settlor for four years if he should so long live, and at the end of 
the termor on his deafch upon trust for his nieces absolutely. The 
settlor died eighteen months after the settlement. The Court was 
eqtftblly divided as to whether succession duty was payable on the whole 
property, or only on the income of the property for the unexpired part 
of the term of four years. — AUomey’Qenetal v. Noyes, 44 L.T. 801. 

Scotland^ Law of 

(i.) H. Ii. — Contract to Purchase — Bankruptcy — 19 ^ 20 Viet, c. 60, s. 1. — 
Where there is an absolute bond fide contract of sale of an article which 
is not delivered before bankruptcy of seller, the right of the buyer to 
have delivery cannot be defeated by proof that the character of buyer had 
been conferred on him merely for the purpose of his having security for 
moi\ey intended to be advanced by him. — M* Badn v. Wallace ^ Co,, L.B. 
6 App. 588. 

(ii.) S. Xi< — Feu Charter — Restrictive Conditions — Right to Enforce — Sueing 
with Consent. — The fact that several feuars cf neighbouring plots of 
building land hold from a common superior, does not entitle one of them 
to claim the benefit of restrictions contained in the feu contract of 
another, unless some mutuality and community of rights and obligations 
is otherwise established between them. Persona having no title to raise 
and insist on an action cannot have their right to sue validated by the 
consent and concurrence of the party having such right. — Hishp v. 
Leckie, L.B. 6 App. 660. 

(iii.) H. Xi. — Marriage — Evidence of. — B. married 0. in facie ecclesiae in 1851, 
and died in 1872. In an attempt by A. to set up a previous irregular 
Scotch marriage, a witness gave evidence that B. told him after 1851 
that A. was his wife and not C. : Held that such evidence was not 
admissible: Held also that statements preferred by B., the plaintiff in 
an action against B., as alleged husband of A., for A.’s board and 
lodging, signed by deceased persons, were not admissible.---' Hysart 
Peerage Case, L.B. 6 App. 489. 

Settled Estates Act:— 

(iv.) Ch. Div. P. JT. — Drainage of Agricultural Land — 8 ^ 9 Viet, c. 66. — 
The Settled Estates Act, 1877, does not empower the Court to direct the 
carrying out of schemes of drainage for agricultural purposes. — Dickson 
Poynder v. Cook, 60 L.J. Oh. 763. 

(v.) Ch. Div. P. J. — Sale. — ^A sale out of Court will not be allowed 
under the S. E. Act. Persons entitled to a part only of the rents and 
profits may petition. — Be Dryden^s Settled Estates, 60 L.J. Ch. 762; 
29 W.B. 884. 


Settlement 

(vi.) Ch* Div* V. O. H . — Breach of Trust — Employment of Funds in Trade 
— Pro/i^s*— Funds subject to the trusts of a settlement were employed 
in a trade unauthorized by the terms of the trust ; and large profits 
were made therefrom : Held that the tenant for life was entitled only 
to receive four per cent, on the original capital of the fund, and that 
the rest of the profits must be regarded as capital subject to the trusts 
of the settlement . — Hill v. Hill, 60 L.J. Oh. 661 ; 45 L.T. 126. 

(vii.) O. J* E. — Consideration — Bankruptcy — IS EUz., c, 6. — By a deed reoit- 
iug that A. had contracted to buy of his sou B. a certain reversionary 
interest of the latter for in cash and an annuity of iB300 for 

^ limited period therein mentioned, and that A. had^ ^ 

•eitle the rev6rsi(Hi in maimer thereinafter expressed, an ammitgr cA 
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£300 and thB reversionary interests were settled by A. upon B. lUitU he 
should become bankrapt or attempt to alienate the samb, mth trusts 
over in favour of B/swife and children. B. became bankrupi. HM 
that the settlement was not void under 18 EUz., o. 5 .— Bat pa/MtSyre, Be 
Byrs,44iL.T. 922. 

(i.) Ch. Div. K. J. — Post-Nuptual Settlement — Actton to Set Asides 
FwrUee, — Plaintiff executed a post-nuptual settlement of nearly ^1 his 
property, with a view to protecting it, in favour of his wife and children. 
The de^ contained no power of revocation. In an action by him to set 
it aside on the ground of undue influence and mistake : HisZd thet the 
wife must be made a defendant, and that the burden of proof of a 
sufficient ground for setting aside the deed lay on plaintiff.^Hsnrp v. 
Armatrong^ 44 L.T. 918. 

Ship!— 

(ii.) D. A. Div. — Collision — Damages — Practice. — It is not an inflexible 
rule that all questions of damage in collision actions should be referred 
to the Eegistrar and Merchants. --The Maid of Kent, 50 L J. P.D.A. 71 ; 
29 W.E. 897. 

(iii.) H. Ij. — Collision — Fog. — When at night a mast-head light is seen but 
no side-lights, it is an indication to an approaching vessel that the light 
is that of a steamer whose side-lights are obscured by fog, and the vessel 
should make the signals prescribed by Art. 10 of Eegulations for Pre- 
venting Collisions at Sea. — The Milanese, 45 L.T. 161. 

(iv.) P. D. A. Div, — Collision — Limitation of Liability — Charges for 
Raising Sunhen Ships — 40 ^ 41 Viet., c. 16, s. 4. — When the Thames 
Conservancy raises a ship and cargo sunk by collision, under the 
authority of sec. 4 of Eemovals of Wreck Act, 1877, the shipowner is 
not entitled to recover from the cargo-owner any proportion of the 
cost incurred in raising the cargo, even if he hasU mited his liability. — 
The Ettrich, 60 L.J. P.D, A. 66 ; Prehn v. Bailey, 44 L.T. 817. 

(v.) Q B. Div. — Engagement of Seamen — Otoner — 17 ^ 18 Viet., c. 104, s. 
147, Bub-sec. 1. — The word “owner” in sec. 147 of Merchant Shipping 
Act, 1862, means any person who has a real interest in the ship. — 
Hughes v. Sutherland, L.E. 7 Q.B.D. 160 ; 50 L.J. Q.B. 567 j 29 W.E. 
867. 

(vi.) Q. B, Div. — Insurance — Partial Loss — Estimation of. — An insured 
ship having been injured by running aground, the owners determined 
not to repair her, but sold her and claimed for a partial loss : Held that 
the proper measure of the assured’s loss, was the deprecation in the value of 
the ship caused by the injury, and not what it would have cost to repair 
her.* — Pitman v. Universal Marine Insurance Co., 46 L.T. 46. 

(vii.) O. A. — Insurance — Re-Insurance — Voyage ended when Policy effected.'^ 
Defendant underwrote a policy of insurance on a cargo lost or not lost 
«for a certain voyage, and believing the vessel to be overdue, effected a 
policy of re-insurance with plaintiff on same cargo and risk. At the 
time of his doing so the vessel and cargo had a^ived safe at port of 
destination : Held that plaintiff was entitled to the premium cn the re« 
insurance. — Bradford v. Symondson, L.E. 7 Q.B.D. 466 j 60L.J., Q.B. 
682. 

(vm.) O. A* — Rules for Navigation ^f Thames.-*^ A steamer navigating the 
Thames against the tide is bound, in obedience to rule 23 ^ Thames 
Oonseryancy Eules, 1880, on approachiog any of the points 
named, to wait until vessels approaching with the tide ^ve piuwed . 
her. Whether vessels are also bound to pass |k3rt«si(ie 
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depends on whether Ihe vessel navigating agiunst the tide is close to the 
shm when waiting, or so for ant as to allow the other vessels to pass 
port-side to port-side.— 7^6 LiWta, 45 L.T. 16X. 

(i.) P. D. A. Div. — WrecJc — Report — Decision — Reasons, — The decision of 
the judge after an investigation into a oasu^ty, dealing with the oertih- 
cate of an olSoer, most be given in open Court, but need not be aooom. 
panied hy reasons, and if so accompanied, the officer is not entitled to a 
copy of the shorthand writer’s notes of the reasons^for the purpose of 
an appeal. — The Kestrelt 45 L.T. 111. 

Solicitor 

(ii.) Ch. Div. P. X — Lien for Costs — Property Recovered or Preserved — 28 & 
24 Vict.f c, 127, 8, 28. — A bankrupt having brought an action against C. 
for payment for work done, 0. paid a sum into Court, and the bankrupt’s 
trustee obtained an order to be added as plaintiff and to have the oon- 
duot of the action : Held that the solicitor who had acted for the bank, 
rupt was not entitled to a charging order under sec. 28 of Solicitor’s Act, 
1860 on the money in Court, for his taxed costs of the action. — Emden v. 
Carte, 44L.T. 840 j 29 W.R. 840. 

(iii.) Q. B. Biy. — Money received hy Town Agent — Refusal to pa/y CUent^ 
Bummary jurisdiction. — ^The town agent of plaintiff’s solicitor in an 
action in which a sum of money had been recovered, refused to pay over 
the money to the plaintiff on the ground that he was entitled to retain it 
for a debt due from the country solicitor : Held that the Court, in the 
exercise of its summary Jurisdiction, would order the agent to pay over 
the money. — Ex parte Edwards, L.B. 7 Q.B.D. 155 ; 50 L.J. Q.B. 541 ; 
46 L.T. 211. 

Trade Mark;— 

(iv.) O. A.-^Infringement — Interim Injunction, — Plaintiffs and defendants 
were bottlers of beer for export, and the former used a label with a 
bull dog’s head on it. Defendants began using a label with a terrier’s 
head. An interim injunction was granted restraining defendant’s from 
continuing to use their label. — Reid v. Richardson, 46 L.T. 64. 

(v.) Ch. Div. V. C. B ^^Registration — Identical Trade Maries — Partner^ 
ship — Dissolution. — Registration of identical old trade marks will be 
allowed up to the number of three ; but if there are more than three 
applications for the same mark it will be treated as common. Where 
an outgoing partner was entitled to manufacture an article from a recipe 
the property of the firm : Held that he was entitled to use the old trade 
mark and have it registered, though identical with that used by the 
successors of the firm. — Benhow v. Low, 44 L.T. 876 5 29 W.R. 887. 

Trustee 

(vi.) Ch. Div. p. J, — Breach of T^ust — Liability — Shares in Company — New 
Shares, — Part of trust property consisted of shares in a company. New 
shares were allotted ,in respect of these shares ; and the new shares 
were taken up by one of the sestuis-que-trust, who had been allowed 
by the trustee to get possession of the trust property, and who after- 
wards made away with the original and new shares : Held that the 
trustee was liable for the value of the new shares as well as the 
cadginal shares, at the present time, subject to an inquiry whether any 
portion of such value resulted from moneys belonging to the estate.— 
Briggs v. Massey, 50 L.J. Ch. 747 ; 46 L.T. 139 ; 29 W.R. 926. 

(vii.) C, A. — Direction to carry on Business — Trade Assets — JudgmeviUQreditor, 
— ^An executor carried on his testator’s business for nine years, under 

B 
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“^a powelr enabHiig Lim to do «d: that the ©xe^ntor tiad 

to pledge the lease of the bainoesB premiaes> and that a eveditoar of the 
executor was not entitled to execution against the trade tam^Ui^Pillgrem 
V. Pillgrem, 45 L.T. 188. 

Vendor and Purchaser i— 

(i.) Ch. Div- P. Specific Performance. — Specific perfomaano© of an 
agreement for the sale of land subject to a contract to be settled,*’ or 
** subject to a proper contract,’* will not be enforced. — Barvey v. Pna- 
eipal of Bamard^s 60 L.J. Oh. 760| 29 W.R. 922. 

(ii.) C. A. — Specific Performance — Statute of Frauds. — ^Defendants wrote to 
a house agent that they were willing to parchase the lease of certain 
premises, of which plaintiff was lessee, at a certain price, and the agent 
replied that he was instructed to accept the offer, and would forward 
a contract as soon as obtained from the solicitor : Held that no bind, 
ing contract had been entered into, because there was no sufficient 
description of the vendor to satisfy the Statute of Frauds, and because 
the agreement was incomplete as to terms. — Donnison v. People* $ CafS 
Co., 46 L.T. 187. 

vr Rsto 

{iii.) Q. B* Div. — Tenant for Life — Permissive Waste.-^An action for per- 
missive waste will not lie against a tenant for life. — Bwimes y. Dowling, 
44 L.T. 809. 


Will:— 

(iv.) Ch. BiV. V. O. H. — Charity — Morimodn. — Testator directed his 
trustees to set apart out of pur© personalty a sum to be applied in 
the establishment of a soup kitchen and cottage hospital, and also a 
sum to be applied in establishing an Independent chapel at A. : Held 
that the first bequest was valid and the second void. — Biscoe v. Jackson, 
60 L.J. Oh. 697 ; 46 L.T. 8. 

(▼.) Ch. Div. P. J. — Consti'ucUon — Annuity — Charge on Realty — Demons 
strative Legacy — Priority. — Testator, after giving certain pecuniary 
legacies, gave an annuity to his wife for life, charging it upon a freehold 
estate at H. ; and he then gave other legacies with the payment of 
which he charged his real and personal estate. The personalty proved 
insufficient to pay all the. legacies : Held that the wife was entitled to 
have her annuity paid in full out of the proceeds of the H. estate, in 
priority to the other legacies. — Briggs v. George, 29 W.R. 926. 

(vi.) Ch. Div. P. J.— Construction — Gift Oyer — Survivor. — Testator gave 
the income of £10,000 consols to his wife for life, after her death he 
gave the income equally among his four daughters, and after their res- 
pective deaths he gave one-fourth of the consols to the children of each 
daughter, and if any of the daughters should die without leaving issue^ 
the consols intended for the issue of her or them should go to the 
survivors or survivor of the daughters. He gave his residue to his wife 
and four daughters. Three daughters died leaving issue ; the fourth was 
, a spinster aged fifty-four : Held that she was entitled absolutely to one- 
fourth of the consols. — Damdson v. Kimpton, 46 L.T. 182 j 29 W.R. 912. 

(vii.) Cll* Div. P. J. — Construction — Gift Over on Death before Division . — 
Testator having given property on trust for conversion and division 
among four persons, declared that if any of them should die before the 
final division of his estate, the share of him so dying ^onld go to his 
children: Held that the gift over, took effect only in case of death 
within a year of testator’s dearth. — Spencer v. Duckworth, 29 W.R. 911. 
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(i.) Oil. Div. V* 0. M. — OonBirucUon — Legaey^BubsHtuiion-^Usue of 
CJMrm, dying Testatrix gave personalty to trustees upon 

tmst« after A.*s deaths for A/s ohildren share and share alike, provided 
that in the case of the ohildren^ dying in her lifetime leaving issue, 
such issue should take the share to which their parent would have been 
entitled if living. One child was dead at date of will, and a codicil 
shewed that testatrix knew this : Held that the issue of that child took 
a share.— J 2 s Lucas* s Wai, L.B. 17 Oh. D. 788 ; 29 W.R. 880. 

(ii.) C. A*--Con8iruction-^Power of Sale-^Letenmnation of — ^Testator gave 
residuary estate to trustees upon trust for his wife for life, and after her 
decease to pay, transfer, or assign the same to his two daughters in 
equal shares as tenants in common, with a gift over in favour of issue of 
the daughters in certain events which did not happen, and for the pur- 
pose of division he empowered his trustees to sell his residuary estate. 
The daughters survived the testator and his wife : Held that the power 
of sale had determined.— Peters v. Lewes and East Orinstead Rail, Co., 
29 W.R. 874. 

(iii.) Ch. Div. V. C. H. — Constmetion — Residuary Gi/t.— Testatrix, after 
making certain pecuniary and specific bequests, gave **all the rest of her 
money however invested ” to her nephew, and she then made certain 
other specific gifts of personalty : Held that the gift to the nephew was 
a residuary gift. — Walker v. 8tev)a/rt, L.B. 17 Oh. D. 819 ; 50 L.J. Ch» 
689; 46 L.T. 11. 

(iv.) Ch. Div. F. J. — Estate pur Autre Vie — Executory Devise — Renewable 
Leaseholds. — Leaseholds for lives, renewable by usage, were devised to 
trustees on trust to receive rents and thereout to renew, and to bold on 
trust for J., his heirs and assigns ; but if J. shoiud die without issue then 
for W. his heirs and assigns. One of the lives dropped and the rever- 
sioner refused te renew. The property having been sold under 19 A 20 
Viet., 0 . 120 : Held that the proceeds of sale ought to be invested in 
securities, the income of which should follow the limitations of the 
leaseholds. — Re Bwrber's Settled Estates, 29 W.B. 909. 
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Administration 

(vii.) Oh. Div. M. E . — Administrator Durante Minore Mtate — Buie of Aueta, 
— An administrator, dwrante mimre mtato^ has tho povrers of an ordinary 
administrator, inolading the power to sell the estate of the deoeased lor 
payment of his debts. — Coj^e y. Cop&, L.E. 16 Oh. D. 49; 50L.J. Oh. IS } 
43 L.T. 666) 29 W.R. 98. 

(viii.) C« A. — Charge of Debts— -Real Estate— Sale by Administrator— 2^ ^ 23 
Viet, c. 35, s. 16. — An administrator has no power, siAch as an executor 
has, to sell a testator's roal estate for payment of debts. — Be Clay 
and Tetley, L.K. 16 Ch. D. 3; 43 L.T. 402 j 29 W.R. 6. 

(ix ) Ch. Div. V. C. B. — Ejaecutor — Creditor's Actim by — Betaimr. — An 
executor, by instituting an administration action on behalf of himself 
and all other creditors, does not waive his right to retain his debt out of 
the balance of moneys found due from himself and his oo-executor to 
the estate. — Campbells, Campbell, 29 W^E. 233. 

(x.) Ch. Div. V. C. M* — Foreign Creditor —Judgment in Foreign Court— 
Though judgment has been given for the administration of an estate, the 
Court cannot restrain a foreign creditor from .proceeding in a foreign 
Court against the administrator ; but if judgment be obtained in such 
Court against the administrator by default, it will only be treated in the 
administration as primd facie evidence of the debt. — Crofton v. Crofton, 
L.R. 16 Ch. D. 691 ; 49 LJ; Oh. 689 ; 29 W.R. 169. 

(xi.) P. D. A. Div. — Intestacy — NexUof-Kin Abroad— Administration by 
Creditor, — An application by a creditor for a grant of administration of 
an intestate’s estate in default of appearance by next>of-kiu, must be 
supported by an affidavit of the amount and uatttre of the debt^ and the 
date when incurred. When a decea8ed’a.next-of*kin are abroad, or have 
no known address* and fail to appear to a citation by advertismenty an 

* Cases reported only in the Law Tmes Reports or Weekly Reporter for 

Jannaxy 29tby are postponed till the May Digest. 
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affidarit is requisite that- service of the citation has been attempted and 
failed, and that the next-of-kin have no known agent in 'England . — M the 
goods of Von Desen 43 L.T. 683. 

(xii.) Cbi. ]DiV. I*. JT. — Irish Aihmnisiratria> — Administration in India — 
Discharge. — Letters of administration of her hnsband’s estate wore 
granted to a widow in Ireland. The hnsband died 'in Ireland, bat had 
property in India, and letters of administration were granted there to 
persons as the widow’s attorneys, who collected the estate there and sent 
the balance, after payment of debts, to England, with instructions to 
pay it to the party entitled on getting a proper release. There was no 
evidence of deceased’s domicile : Held that he must be considered as 
domiciled in Ireland, and that the receipt of the widow was a sufficient 
discharge for the money from India. — Dames v. Hacon, 43 L.T. 567. 

(xiii.) C. A* — Leaseholds — Suh.letting. — It is ultra vires and a breach of trust 
for an executor or administrator to grant an underlease of leaseholds 
of his testator or intestate, with an option of purchase, to be exercised 
by the sub-lessee at a future time at a fixed price. — Oceanic Steam 
Navigation Co, v. Sutherhen^yt 29 W.B. 113. 

Agreements and Contracts : — 

(xii.) Ch. Div. P. J . — Agreement unproved in poA'i — Specific Performance — 
Damages — Fraud on Public. — P. sought specific performance or damages 
for breach of an agreement by M. for the publication of a book by P., 
to be written by M., and to be described on the title-page as by K. 
(assisted by M.) . K. had in fact nothing to do with the book. The 
agreement was stated to be contained in three documents, only two of 
which plaintiff proved : Held that, having failed to proved the whole of 
the agreement, P. could not have either specific performance or damages ; 
and that, if he had proved the agreement, M. could not have been 
compelled to perform his part of it. — Post v. Marsh, 43 L.T. 628 ; 
29W.E. 198. 

(xiii.) Ch,. Div. P. J. — Unconscionable Bargain — Money Lending — Daapectant 
Heir. — The equitable relief granted from an unconscionable bargain^ 
entered into with an expectant heir or reversioner may also be granted 
wliere the borrower is the son of a man of large property, but has no 
property of his own or expectation except such general expectations as 
are founded on his father’s position in life. — Neuill v. SnelUng, L.B. 15 
Oh. D. 679 ; 49 L.J. Oh. 777 ; 43 L.T. 244. 

Arbitration 

(iii.) Ex. Div. — Award — Time for Setting Aside — Complaint in Court — 
9 ^ 10 Will. III., c. 15, 8. 2 , — ^An ex parte application to set aside or 
vary an award published on July 14th, was made in Oourt on November 
24th, but not entertained because no notice of motion had been given. 
On the same day, notice was given that the Oourt would be moved on 
the 27th : Held that the motion was not too late, as the notice of motion 
given on the 24th was a complaint in Oourt within sec. 2 of 9 & 10 
Will. III., c. 16. — Smith v. Parkside Co,, L.B. 6 Q.B.D. 67 ; 29 W.B. 154* 

Bankruptoy:— 

(xxiv.) C. J. B. — Adjudication Pend/ing Administration — Judgment Creditor.-^ 
A person whose assets were being administered in the Ohanceiy Biv. 
for the benefit of his creditors, was adjudicated a bankrupt on the peti- 
tion of a judgment creditor whose judgment had been obtained more 
than twenty years previously : Held that the adjudication moat be 
parte TywU, Be Tynte, L;B. 16 Ob. D. 126. 
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(xxv.) C. J. B* — Composition — Close of Proceeding s^Beoured Creditor After 
lt<laida4iiqin proceedings are tdosed^ a secured creditor oanuot apply to 
the Qourt of Bankruptcy to enforce his seourity. — Eat pa/rte WoodSt Be 
Holmes, 43 L.T. 447 ; E(d parte Bohnes, Be Holmes, 29 W.R. 124- 

(xxvi.) O. A; — OonvposU\on---Dehtof^ s .Statement — Omitted Beht^Judgment 
Creditor. — A judgment creditor, who was not iuoluded in the etatemeut 
of a debtor in a composition arrangement, applied to the Court to admit 
proof of his debt after registration of the composition resolutions and 
payment of the composition : Held that the Court had no jurisdiction. — 
Ex parte Lacey, Re Lacey, 43 Ii.T. 579. 

(xxvii.) Ex, Div. — Composition — Non-Assenting Creditor — Tender of Composu 
tion. — Where creditors of a debtor have agreed to accept a composition, 
in order that the debtor may be dischared from liability for debts 
included in his statement, ho must pay or tender nnconditionally to his 
creditor the composition payable on the admitted debt. — The Tea 
Company v. Jones, 43 L.T. 265. 

(xxviii.) Ch. Div. V, C. H. — Composition — AdministraHo^i — Set off — 
Bankruptcy Act, 1869, s. 28. — ^The creditors of a bankrupt passed a 
resolution for accepting a composition, on condition of the bankruptcy 
being annulled. A creditor, who had not proved in the bankruptcy or 
received the composition, afterwards died, having by his will bequeathed 
. a legacy to the debtor ; Held that the executors were not entitled to set 
off the original debt duo to the testator against the bequest^ bat only the 
composition on the debt, and that though the debt was incurred more 
than six years before the bankruptcy, this right was not affected by 
the Statute of Limitations.— Basicicfc v. Orpen, 60 L.J. Ch. 25. 

(xxix.) P. O.— Costs — Trustee — Personal Liability, — Under the Bankruptcy 
Act, 1869, a trustee may be made personally liable for costs incurred by 
him.— Pitts V. La Fontaine, 43 L.T. 619. 

(xxx.) C.e.R. — Debtor^ 8 Statement — Disclosure of Property — Misdemeanour — 
32 ^ 83 Fict., c. 62, s. 11 (1). — ^The disclosure required of a bankrupt by 
sec. 11, sub.seo. 1, of the Debtors Act, 1869, is not restricted to property 
in his possession at the commencement of his bankruptcy. — Regina v. 
Mitchell, 43 L.T. 672. 

(xxxi.) C‘ A. — Elegit — Seizure — Bankruptcy Act, 1869, s. 87. — A sheriff having 
seized a trader’s goods under an elegit, after an inquisition had been 
held, delivered them to the judgment creditor. After seizure and 
before delivery the debtor filed a liquidation petition : Held that the 
execution creditor was entitled to the goods seized. — Ex parte Abbott, 
Re Oourlay, L.R. 16 Ch. D. 447; 60 L.J. Oh. 80;. 43 L.T. 417; 
29 W.E. 143. 

(xxxii.) O. A.^-::-Execution — Notice of Act of Bankruptcy, — Notice after seizure 
and before sale to an execution creditor that a petition in bankruptcy 
has been filed against his debtor, is constructive notice of an act of 
bankruptcy having been committed by the debtor. — Lucas v. Dicker, 43 
L.T. 429 ; 29 W.R. 116. 

(xxxiii.) C. J. B. — Framdul&nt Preference — Bcmkruptcy Act, 1869, ss. 6, 92.— 
A. and B. kept a joint account at a bank as trustees, and A., having over*, 
drawn the account and misappropiiated the money, in order to recoup 
the trust estate sold to B. some wool, who advanced £2,050 on aooouht, 
and agreed to take the wool at a valuation. A. was at the time insolvent, 
and shortly afterwards became a liquidating debtor : Held tlxat this was 
a bond fide sale, and did not constitute a fraudulent preference. — Ex parte 
Qamt, Bsi Wilkinson, 48 L.T^ 448. 
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(zxxiv.) C. A.— /wmdicfton. — Residence of Debtor — Debtor* s Sttitimons — 
Banhruptcy Act, 1S69, 3 . 59. — A man was employed as dlerk at a ^nk 
in tke city, and slept at a house in Beckenham. He was served with a 
debtor^B summons in the London Bankruptcy Court : Held that thp Court 
had yurisdiotion to grant the summons.— £*« parte Brewdl, Be Bwoie, 
43L.T. 680. 

(zzzv.) C. J. — Liquidation — Prosecution of Debtor and AcehmpUces — 

Person Aggrieved — 32 ^ 83 Viet, c.62, a. 16 ; Bankruptcy Act, 1869, s, 71. 
— The Court has a discretionary power under the Debtors Act, 1869, 
sec. 16, to order a creditor to prosecute the trustee, debtor, and aocom- 
plioes for conspiracy ; and if the charge against the accomplices fails, 
they not persons aggrieved within see. 71 of the Bankruptcy Act, 
1869. — Ex parte Evans, Be Orbell, 43 L.T. 675 ; 29 W.E. 200. 

(zxxvi.) C. A. — Liquidation — Registration of Resolutions — Bankruptcy Act, 
1869, 38. 28, 1:^5. — A del)tor committed an act of bankruptcy on a 
debtor's summons. On the next day bankruptcy proceedings were 
begun against him in the County Court, and he began liquidation pro- 
oe^ings in London. After he had been adjudicated bankrupt, resoln- 
tions in the liquidation were passed and confirmed accepting a 
composition. Some creditors opposed the registration of the resolutions : 
Held that they ought not to be registered. — Ex parte Milward, Be Stanley ^ 
29 W.R. 167. 

(xxzvii.) C. J. B. — Proof — CJieques given on Conditions — Transferee, — C. gave 
cheques to J. on the understanding that they were not to be presented 
until funds bad been raised, on bills drawn by J., to meet the cheques. 
J. afterwards deposited the cheques with H. as security for money 
advanced : Held that H. having taken the cheques without inquiry, took 
them subject to the equities attaching to them, and could not prove in 
respect of them on C.’s bankruptcy. — Ex parte Hughes, Re Cobb, 43 L.T. 
677. 

(xxxviii.) O. A; — Proof-^Lease to Partners — Disclaimer — Joint and Separate 
Estate, — A lease was granted to four partners with a joint and separate 
covenant to pay rent. One partner died and the other three carried on 
the husiness till bankruptcy, when the trustee disclaimed the lease : 
Held that the lessor could prove in respect of the disclaimer against the 
sepai’ate estates of the bankrupts, and not against their joint estate. — 
Ex parte Corbett, Be Shand, 49 L.T. Bey. 74. 

(xxxix.) O. J. B.*— Proo/ — Secured Creditor --^Mistake — Rectification — Res 
Judicata. — A creditor who had proved a debt, subsequently discovered 
that he had omitted to state and value a security, and applied for leave 
to withdraw his proof and file an amended one. Leave was granted on 
condition that he should not be at liberty to add to or vary the security 
mentioned in the first proof. The trustee in bankruptcy applied for an 
order declaring that he was entitled to the proceeds of the omitted 
security t Held, that as there had been a bond fide mistake by the 
creditor, he was entitled to have it rectified and to amend proof by 
stating the omitted securi^, and that the matter was not res judicata, — 
Ex parte Whiiton, Re Ghreaves, 43 L.T. 480. 

Bin Of Sale:- 

(xl.) A. — Ooasideration— 41 ^ 42 Viet., c. 31, 3. 8.— Decision of O.J.B. 

(see Bill of Sale v., p. 7) reversed.— Ee parte ChalUnoTt Me Rogers, 
29 W.R. 205. 

(xii.) O. A.*^Oonsideration — 41 ^ 42 Viet, e, 31, s, 8.^ — ^A duly attested bill 
of sale was expressed to be made in consideration of £120 advanced 



QUARTERLY DIGEST. 49 

apon itB ezeoaUon by the grantee to the grantor. In fact only £90 Was 
paid to the grantor, £30 being retained for interest and expenses by the 
grantee. After the attestation clause there was a receipt signed by the 
grantor which stated that the £90 together with the agreed sum of £30 
few interest and expenses made np t^ £120, the consideration money 
within expressed to be paid : Held that the receipt was not part of the 
bill, and that the consideration was therefore not i^ly stated.—Ex porto 
Charing Cross Bcmk^ Re Pa/rker^ L.R. 16 Oh. D. 35 ; 29 W'.R, 204. 

(xiii.) O. J*. B. — Consideration— 41 ^ 42 Viet., e. 31, s. 8 .— The consideration 
in a bill of sale dated 14th January, 1879, was stated to be £65, ''now 
paid by the grantee to grantor. The £65 was in fact adranced by 
instalments between 16th of April, 1877, and 16th of October, 1878 : < 
Held that the consideration was not truly stated within sec. 8 of the 
Bills of Sale Act, 1878. — Ex pourte Berwick, Be Young ^ Co., 43 L.T. 576, 

(xiv.) 0. J. B. — Consideration — 41 ^ 42 Viet., c. 31, s. 8. — A bill of sale 
stated that grantor was indebted to grantee in a certain sum, and had 
agreed to execute the bill in order to indiice the grantee not to institute 
proceedings against him. In fact the sum due by the grantor had been 
advanced by the grantee shortly before the execution of the bill of sale, 
on the express understanding that good security should be given, and no 
proceedings had been threatened by the grantee : Held that the con- 
sideration was properly stated within the Bills of Sale Act, 1878. — Ex 
parte Ord, Be Fothergill, 43 L.J. 687. 

(xv.) C. P* Div. — Consideration — Umegistered Bill — Bill in Lieu of— 41 & 42 
Viet., e. 31, ss. 8, 9. — A bill of sale stated that it was given in consider, 
ation of the payment of £81 : Held that it was valid though ihe money 
had been paid two months previously. Section 9 of Bills of Sale Act, 
1878, applies only to a bill given within seven days after the prior 
unregistered bill, — Carra/rd v. Meek, 29 W.R. 244. 

(xvi) O. A. — Growing Crops — Crops Severed — Bankruptcy — 41 ^42 Viet., c,31. 
— Growing crops so soon as they are severed become personal chattels 
within the Bills of Sale Act, and are not protected against a trustee in 
bankruptcy by an unregistered assignment. — Ex parte National Mercantile 
Bank, Be PhilUps, 29 W.R. 227. 

(xvii.) C. A. — Registration — Affidavit — Solicitor for both Parties — 17 18 Viet, 

c. 36. —An affidavit died with a bill of sale is good, though sworn before 
a solicitor acting for grantor and grantee of the bill. — Vernon v. Cooke, 
49L,J. O.P. 767. 

Charity 

(i.) Oh. Div. V. C. H. — Scheme— Charity Commissioners. — ^Property was 
left by Lord C. in 1629, the income to be yearly employed for the g^od 
and benefit of the poor of the parish of K. in such manner as the trustees 
should think fit ; and property was left by Lady G. on trust to apply one- 
half the income for the better'relief of^he most poor and needy in the 
parish of K., and the other half towasis apprenticing poor hoys in the 
parish. Five new ecclesiastical districts were formed out of the parish 
of K., and an order was made in 1852 apportioning the charitable funds 
between the districts and the original parish : Held that the Chanty 
Oommissioners, in confirming a new scheme, might apply part of toe 
revenue of Lo^ 0.*s gift to educational purposes, and that Lady C.'s 
gift must be applied as to one-half in giving pensions and other relief to 
the poor, and the other half in apprenticing boys ; and that regard must 
be to the distribution of income directed % the order of 1852.— Be 
The Cavnpden Charities, 49 L.J. Oh. 676. 
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Company:— 

(xxi.) Ch. Div. M* R* — Articles — Numh&r of Directors — dall — Ultra Vires, 
•*-Artioles of a company provided that its business should be carried on 
by not less than five directors, and that a director becoming insolvent 
shonld vacate his office. There were five directors, of whom one became 
insolvent, and the company, at a quarterly meeting, resolved that the 
business should be oonducted by four directors : Held that this resolution 
was invalid, and therefore that the four directors could not make a call. 
— Re Alma Spinning Co., 43 L.T. 620; 29 W.R. 183, 

(xxii.) Oh. Div. V. C. H. — Debenture Stock — Priority. — A railway company 
were empowered by their Act to borrow £260,000 on mortgage, and to 
issue debenture stock subject to the provisions of part 3 of the Com. 
panies Clauses Act, 1863 ; but all debenture stock at any time created 
should rank pari passu with the interest of all mortgages at any time 
granted by the company, and should have priority over all principal 
moneys secured by suchanortgages. By a subsequent Act the company 
were empowered to raise additional capital, and to borrow on mortgage 
to the extent of £25,000, and the Act gave similar powers of issuing 
debenture stock and provided that the interest of all debenture etook 
created after the passing of the Act should rank pari passu with the 
interest of mortgages created after the Act, and have priority over the 
principal moneys of such mortgages : Held that the interest on mort- 
gages and debenture stock created before the second Act had priority 
over the interest on debenture stock issued after the second Act ; and 
that the principal of mortgages issued under the first Act would be pay. 
able in priority to interest of debenture stock issued after second Act.— 
Harrison v. Cornwall Min&i'al Rail. Co., L.E. 16 Oh. D. 66; 49 L.J. Oh. 
834 ; 43 L.T. 496. 

(xxiii:) C. A. — Director — Contract — Trust — Liability. — Plaintiff deposited 
£1,000 with a company on the terms that it should remain with them for 
five years, the company to pay £6 per cent, interest and transfer to him 
as security a mortgage made to them, and if the mortgage should 
become ineffective during the five years, they should replace it with 
another. The mortgage was paid off during the five years, but was not 
replaced by another, and the company dealt with the proceeds as part of 
their general funds. The company having gone into liquidation, 
plaintiff brought an action against the directors for the £1,000, on the 
grounds that it was lost to him by reason of defondants* gross negli- 
gence : Held that the directors were not liable. — Wilson v. Lord Bury, 
L.R. 6 Q.B.D, 618. 

(xxiv.) C. A. — Illegal Association — Investment Trust — Companies Act, 1862. 
— Shares in submarine telegraph companies to the amount of £400,000 
were purchased by subscription and vested in trustees, and each sub- 
Bcriber of £90 received a certificate for the nominal sum of £100 and a 
deferred coupon for a proportionate share of the f undA The trustees 
were to apply the income m paying £6 per cent, on the certificates, with 
certain powers of sale 4hd re-investment. There were more than 
twenty subscribers : Held that they did not form an association within 
sec. 4 of Companies Act, 1862. — Smith v. Anderson, L.R. 15 Oh. D. 247 ; 
60 L.J. Ch. 89 ; 43 L. P. 329 ; 29 W.R. 21. 

(xsr.) C.A . — Promoter — Prospectus — Concealment of Contract — ^30 ^ 31 Viet., 
c. 131, s. 38. — B. and 0. agreed with the promoters of a company formed 
lor the purchase of a patent belonging to them for £56,000, that £54,000 
out of the purchase money shonld bo divided between the promoters : 
Held that this agreement ought to have been specified in the prospectus 
of the company, and that its omission rendered the defendants liable 
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under see. SB of the Odmpanios Act, 1867»to'sab3oriber8 on the faith 
of the prospeotus * — SulUvan v, Metcalfe, L.R. 6 C.P.D. 455 ; 49 L. J. G.P. 
816j 29 W.E.18L 

(x3cvi.) Oh. Diy. I*. — Promoter ---Pvospeetue — Material Concealment — 

Meaewre of Demages.^YendoTB of a businees to a company, in accordance 
with a previous understanding, transferred 800 paid-up shares to some 
of the directors. The prospectus did not disclose this, and plaintiff took 
shares in the company on the faith of the prospectus : Meld that the 
non-disclosure of the understanding was a fraudulent concealment, and 
that plaintiff having retained his shares after he knew of the under, 
standing, was entitled to damages from the directors to the extent of the 
difference between the price he paid for the sharos, and what would 
have been a reasonable price under the circumstances. — Arkwright v. 
Newhold, 49 L.J. Oh. 684. 

(xxvii.) C, A. — WintUng-up — AcUon hrought before — Costs, — An actiou was 
brought by two shareholders on behalf of themselves and all others, to 
impeach a contract made with the company on the ground of fraud. 
Before the trial the company was wound.up, and the action was dismissed 
by consent without costs : Held that the Court could not order plaintiffs* 
costs to be paid out of the assets in the winding-up. — Re Hull Central 
Drapery Co., L.il. 16 Ch. D. 326; 29 W.E. 164. 

(rxviii.) Ch. Div. M. R. — Winding-up — Commencement of — Deheniwrea — A 
company having power to borrow issued debentures, whereby they 
bound themselves and their successors, and their real and personal estate 
for payment of the sums advanced. The company went into liquidation, 
a provisional liquidator having been appointed on their petition, and a 
resolution for a voluntary winding-up having been passed, which was 
continued under supervision : Held that the debentures were a charge 
on the real and personal estate of the company, as it existed at the 
commencement of the winding-up, which was at the date of appointment 
of the provisional liquidator. — Em parte Bradshaw, Re Colonial Trusts 
Corporation, L.R. 15 Ch. D. 465. 

(xxix.) Ch. Div. V. C. H. — Winding-up — Contrihuiorxj — Director — Qualifica- 
tion, — P. was invited to become a dii*ector of a company, whose articles 
provided that a director’s qualification' should be the holding of ten 
shares, and he accepted the offer, and acted as director for a short time. 
No shares were over allotted to him, and he afterwards resigned, but 
his resignation was declined, and an action was brought against him for 
calls due on his qualification shares, which was dismissed for want of 
prosecution. On the winding-up of the company : Held that P. must be 
put on the list of contributories in respect of the qualification shares. — 
Purcell* s Case, Re Hampshire Co-operative Milk Co., 29 W.R. 170, 

(xxx ) C. A. — Wind4ng-up — Contrihutoi'y — Insurance Company, — Decision of 
V.O.M, (see Company iv., p. 10) affirmed. — Re Albion Life Assv/rance 
Society, 48 L.T. 523; 29 W.R. 109. 

(xxxi.) Ch. Div. V. C. H, — Winding-up— Direc tor — Misfeasance —Lapse of 
Time — Companies Act, 1862, s, 166^A liquidator in a winding-up, which 
began in 1876, applied in 1879 for an order against directors to repay a 
dividend declared by them in 1872. The application was dismissed as 
a stale demand. — Re Mammoth CopperopoUs of Utah, 30 L.J. Ch. 11. 

(xxxii.) C. P, Winding-up— Loan Society — Set-off— 3 ^ 4 Vict.^ c, 110.— 

Defendant, a member of a co-operative loan society, having given the 
requisite notice to withdraw the money paid by him to its funds, the 
directors, who were unable to pay the amount, granted hiin a loan of 
£15. The rules of the society provided that members whe were borrowers 
could not withdraw their deposits until the loan was repaid, and if there 
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were more applioations to withdraw than there were funds to meet the 
requirements, the claims of each applioant would be opnsidered by 
preoedenoe. On the wioding.np of the society, the liquidator brought 
an action in the County Court for the balance of defendant's loan i Held 
that defendant could not set oft the money paid by him into the funds 
of the society against his loan. — Phillipson v. BeaUt 43 L.T. 508. 

(xxxiii.) C. A. — Winddng.up — Mutual Insurance Society — 88 ^ 3iViet,, c. 61, 
88. 21, 22. — In a mutual assurance society, in which the liability of 
members is limited to funds in the directors’ hands, policy holders are 
not liable for the society’s debts ; and, in a T^inding.up, the funds are 
divisible pro rata among the policy holders for the time being, subject to 
costs. The Court will, with the consent of the policy holders, order the 
reduction of the policies under sec. 22 of the Life Assurance Companies 
Act, 1870, instead of a winding-np. — Re Great Britain Mutual Assurance 
Societyt 29 W.R. 202. 

(xxxiv.) C. A. — Winding-up — Payment of Debts — Emcution Creditor — Bank- 
ruptcy Actf 1869, s. 87 ; Judicature Act, 1875, s. 10. — Sec. 10 of 
Judicature Act, 1875, does not make sec. 87 of the Bankruptcy Act, 
1869, applicable to the winding.up of companies. — Re Withernsea Brick 
Works, 29 W.R. 178. 

Copyholds 

(i.) O. A. — Inelosure of Waste — Encroachment — Copyhold Tenant. — The lord 
of a manor granted to fii., in 1808, a license to inclose part of thq waste, 
and hold it as yearly tenant so long as he should continue governor of a 
neighboaring fort. M. ceased to be governor in 1811, and since then 
the inclosed land had been in possession of the Crown. In 1809, a 
copyhold of the manor adjoining the inclosed land was surrendered to 
trustees for the Crown ; Held that the inelosure was not an encroachment, 
as it was made under license, and that the Crown had acquired a free- 
hold title to the land inclosed. — Attorney. General v. Tomline, L.R. 15 
Ch.D. 150; 43 L.T. 486. 

Copyright 

(iv.) Ch. Diy. V. C. B. — Title of Book — Registration — 5 ^ 6 Viet., c. 45,. 
88. 2, 16. — The title of a book is part of a book, and by registration the 
owner may acquire a statutable copyright title. — Dicks y. Yates, 43 L.T. 
470; 29 W.R. 135. 

County Court 

(ii.) C. A. — Admiralty Jwrisdiction — 32 ^ 33 Viet., c. 51 s. 2.— Sec. 2 of the 
County Courts Admiralty Jurisdiction Amendment Act, 1869, gives the 
County Courts jurisdiction in cases of claims arising out of charter- 
parties or other agreements for hire of ships, though the Admiralty 
Court may have no original jurisdiction in such cases. — The Alina, 
Brown v. The Alina, 29 W.R. 94. 

(iii.) Q. B. Div. — Control over by High Court — Hates by Judge — Signing 
Notes — 38 ^ 39 Viet., c. 50, s. 6.— The High Court of Justice has no 
power either to order a County Court Judge to re-enter a cause on 
his list, or to order him to sign notes taken by him at the trial, where no 
request to make a note of a question of law was made to him at the 
trial. — Morgan v. Rees, 29 W.R. 213. 

(ir.) C. A. — Interpleader — Stay of Action — 30 ^ 31 Viet., c, 142, s. 31.—^ 
Plaintiff, whose goods had been taken in execution, brought an action 
against the high bailiff and the persons who had bought the goods from 
him ; Held that the action, could be stayed as against the high bailiff, 
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bat not as against the pnvohasers of the goods. — Hills v, Rsaay, L.B. 6 
Bx. D. 313; 49 L.J. Ex. 710. 

Crimes and OfTenoes 

(vi.) Q. B. Adulteration — Delivery of sample to Agent of Seller — 

88 ^ 89 Vict.f c. 63, s. 14 ; 42 ^ 43 Fict., c. 80, 8. 8.— Section 14 of Sale 
of Food and Drugs Act, 1875, is not incoporated into sec. 3 of 42 & 43 
Viot., c. 30. — Eouch r. Hall, L.B. 6 Q.B.D. 17 ; 60 L. J, M.O. 6. 

(vii.) 0. P. Div. — Assault — Consent — Submission, — An action for assault 
n^ill not lie merely because the complainant has submitted unwillingly 
the act complained of,, and where there is no evidence of any force, 
threats, or compulsion having been used. — Latter v. Braddell, 43 L.T. 
605; 29 W.B. 239. 

(viii.) Q, B. Div. — Defect in Conviction — Return— Right to Substitute fresh 
Conviction — Certiorari. — Where justices have convicted for an offence 
unknown to the law, and have returned the conviction to the clerk of 
the peace, the Court will allow a rule for a certiorari to go, though the 
justices return a corrected record of the conviction showing it to have 
been properly made. — JSx parte Austin, 60 L.J. M.O. 8. 

(ix.) C. P. Div. — False Imprisonment — Malicious Prosecution. — Defendant 
told a police-constable that some of his property had been stolen, and 
that it was last seen in the possession of D. ; and thereupon the constable 
arrested D., who was taken before a magistrate, and committed for 
trial : Held that defendant was not liable in an action by D. for 
false imprisonment and malicious prosecution. — Danby v. Beardsley, 48 
L.T. 603. 

(x.) C. C. R. — Manslaughter — Rifle Practice — Dangerous Place. — Three 
persons went out together for ride practice in a place where such 
practice would be dangerous to the public. Several shots were fired, 
and by one of them a boy was killed, but it was uncertain which of the 
three fired that shot : Held that all three were guilty of manslaughter. — 
Regina v. Salmon, L.R. 6 Q.B.D. 79; 43 L.T. 573; 29 W.B. 246. 

Debtor and Creditor:— 

(v.) C. A. — Bond — Loan Payable by Instalments — Default — Penalty. — 
Plaintiffs lent money to S. upon a bond executed by himself and de- 
fendant as surety, under which the loan was repayable by instalments 
in five years, if S. should so long live, and was to become void on 
repayment or the death of S. It was provided that the balance of 
instalments should at once become payable on default made in payment 
of any instalment. S. made default in payment of an instalment : Held 
that plaintiffs could recover the whole of the balance. — Protector 
Endowment Loan Co. v. Grice, L.R. 5 Q.B.D. 692; 49 L.J. Q.B. 812; 43 
L.T. 664. 

(vi.) C. P. Div , — Bond Executed in India — Lex Loci contracts — Limitation 
of Actions — 8 ^ 4 Will. IV., c. 42, s. 3. — Held that where an action 
on a bond executed in India is brought iu England, the remedy is not 
barred until after a lapse of twenty years, though in India a lapse of 
three years bars every remedy on such bond. — Alliance Bank of Simla y, 
Carey, L.B. 6 O.P.D. 429; 49 L.J. C.P. 781. 

(vii.) C. A.^ — Stolen Cheque — Forged Indorsement — Negligence-^Convevsyon. — 
To a statement of claim alleging that a cheque payable to plaintiffs’ 
order was stolen from them and the indorsement of their name forged 
upon it, and that it came into defendant’s possession, who converted it 
to his own use ; defendant pleaded that the theft of the cheque arose 
through the gross negligence of plaintiffs, and that if they had not been 
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grossly negligent they oould hare prevented the negotiation of the 
oheqae after it was stolen: Held, on demnrrer^ a plea. — Patent 
Safety Own Cotton Oo. v. WiUon, 49 L.J. O.P. 718. 

3>efamaticm 

(ill.) C. P, Div. — Slander — Inuendo. — If words are not in themselves 
defamatory when taken in their primary sense, a plaintiff taking them 
in a secondary sense must show the ezistenoe of facts which would prove 
the inuendo contained in the secondary sense, and if he fails to do so 
the judge should direct the jury that the words are not defamatory. — 
Evel V. Tatnell, 43 L.T. 607; 29 W.R. 172. 

Easement 

(vi.) Ch., Eiv. P. J. — Prescription — Iniomption — Action by Tenant at Will 
— 2 ^ 3 Will. IV., c. 71, s. 8. — The tenant at will of property under 0. 
who was tenant for life, brought an action to restrain defendant from 
doing certain acts on the property, to which defendant pleaded that he 
had acquired an easement by prescription. G. became entitled on the 
death of the last tenant for life in 1879 : Held that the commencement 
of the action was a resistance made by a person entitled to a reversion 
expectant on the determination of a term of life, within sec. 8 of the 
Prescription Act. — Laird v. Briggs, 43 L.T. 632 ; 29 W.E. 197. 

Ecclesiastical Law 

(iii.) Q. B. jyiv,-- Representation'^ Requisition — Official Principal — Writ de 
Contumace Capiendo — 5 Eliz., c. 22, s*. 8 ; 68 Qeo. III., c. 127, s. 1 ; 
12 ^ 13 Viet, c. 109, ss. 26, 27; 87 ^ 38 Viet, c. 86.— In a London 
parish of which the Archbishop and the bishop of the diocese were joint 
patrons, a complaint of ecclesiastical offences was presented against the 
incumbent, under sec. 6 of the Public Worship Regulation Act, 1874, 
and was duly transmitted to another bishop under sec. 16, and he in 
pursuance of sec. 9, required the judge of the Provincial Courts of 
Canterbury and York, who was e.c officio Official Principal of the 
Canterbury Arches Court, to hear the matter at some place within the 
diocese, or in London or Westminster. The judge heard the matter at 
the place fixed by him, convicted the incumbent, admonished him, and 
on his disobedience, inhibited him for three months. The incumbent bad 
due notice of the proceedings but did not appear. The requisition, 
monition, and inhibition, followed the forms issued in June, 1876, in 
pursuance of the Act : Held that all the proceedings were regular ; and 
that under sec. 7» of the Public Worship Regulation Act, 1874, the judge 
of the Provincial Court of Canterbury executes the office of Official 
Principal of the Arches Court by force of that Act, and nut subject to 
any canon, and that sec. 8 of 6 Eliz,, o. 22, and sec. 1 of 63 Geo. III., 
c. 127, BO far as it incorporates the former section, are repealed by secs. 
26, 27 of 12 & 18 Viet., o. 109. — Ew parte Dale, Serjeant v. Dale, 43 
L.T. 684. 


Election 

(viii.) C. P. Div. — Municipal Election — Nomination Paper — Mistake — 38 4^39 
Viet., c. 40, s. 1} 41 ^ 42 Viet, c, 26, s. 41.— -The number on the burgess 
' roll of the burgess nominating a candidate at a municipal election was 
wrongly stated in the nomination paper : Held that the returning officer 
rightly allowed an objection taken thereto. — Oothard v. Clarke, 29 W.R. 
102 . 

(ix.) C. P. Div. — ParUament — Cownty Vote — Claim — Proof of NoUee-rS ^ 7 
Viet, c. 18, ss. 37, 38. — When the name of a person duly qualified to 
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vote For a county as a £12 occupier has been omitted from the owner’s 
list, and notice of claim to be inserted is given, and the person’s name 
is included in the list of persons claiming to have their names inserted, 
the revising barrister is justified in refusing to allow the name to^be 
inserted, and in refusing to state a case where no evidence has been 
given before him, that the notice was signed by or on behalf of the 
claimant.— Ee Bale^ 43 L.T. 635. 

(x.) O. !P. Div. — Parliament — County Vote — Lands occupied together with 
House —2 ^3 Will. IV., c. 45, ss. 24, 25, 27. — The expressions “ ocedpied 
together with” and occupied therewith ” in sec. 25 of 2 A 3 Will. IV., 
c. 45, mean that the land and house must not only be occupied at the 
same time, but also they must be used together, in one occupation. — 
Sa/ndm's v. Searson, 43 L.T. 438. 

(xi.) C. P. Div. — Parliament— Election Petition — Withdrawal — 31 ^ 32 Viet., 
c. 126, s. 36. — On an application under sec. 36 of Parliamentary Elections 
Act, 1888, for leave to withdraw a petition against the return of a mem- 
her, petitioner and respondent must make a positive affidavit that they 
have not been parties to any corrupt arrangement, and must deny to the 
best of their knowledge, information and belief, that any such arrange- 
meut has been made by their agents ; and the agents must also deny the 
existence of any such arrangement. — Johnson v. Rankin; Issue v. Seeley, 
L.R. 5 C.P.D. 553. 

Evidence 

(vii.) C. C. B». — Criminal Prosecution — Solicitor and Client — Instructions — 
Privilege. — In order to make a client criminally responsible for a letter 
written by his solicitor, it must bo shown that the letter was written in 
pursuance of the instruotioris of the client ; and such letter is not inad- 
missible in a criminal case, on the ground of privilege. — Regina v. Downer, 
43 L.T. 446. 

Highway 

(vi.) C. A. — Locomotive — Nuisance — Liability — 28 ^ 29 Viet., c, 83. — A 
person who, without negligence, uses a locomotive engine on roads, is 
liable for injurie.s caused to property of others by such user. — Powell v. 
Fall, L.R. 5 Q.B.D. 697 ; 43 L.T. 562. 

(vii.) Q. B. Div. — Repair — Excessive Weight — Extraordinary Expenses — 41 
^ 1-2 Viet., c. 77, 23. — Appellant carried on a largo traffic in stones on 
a highway from his quarry, which caused the repair of the highway to 
be more expensive than in an agricultural district. The stone traffic 
was a recognized business of the district : Held that he could not be ordered 
to contribute to the repairs of the, road under see. 23 of 41 & 42rViot., 
c. 97. — WalUngton v. Hookins, 43 L.T. 597 ; 29 W.R. 152. 

(viii.) C. P. Div. — Tramway — Use by Unlicensed Persons — 33 ^ 84 Viet., 
c. 78, s. 54. — An omnibus proprietor attached to his omnibus a lever with 
arms, having a small revolving disk, which the driver could let into the 
groove of the tram-rail, at the side of each fore-wheel, when on the 
tramway, thus opei*atiug as a fiaugo at the point of contact of the wheels 
with the rail ; Held that this was within the prohibition contained in ^ 
see. 54 of the Tramways Act, 1870. — Oottam v. Quest, L.R. 6 Q.B.D. 70. 

Husband and Wife 

(xiii.) C. A. — Agent for Wife before Marriage — Action Against — Trust 

perty. — A married woman sued defendant, whom sho had appointed her 
agent before her marriage, in respect of property to which she was 
eutitled before marriage in part absolutely and in part as trustee : Held 
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that she could .recover in respect of the trust property only. ^ King sman 

V. Kingsman, 29 W.S. 207. 

(xiv.) Oh. Diy. V. C. -Agreement to settle Wi(fe*8 Property — Statute of 
Frauds, — gentleman the day before his marriage wrote to the lady’s 
solicitor, that in the event of his marrying her before the settlements 
were ready^ he agreed to her fortune being settled on herself, ** subject 
of course, to certain conditions, chiefly relating to myself and the 
children of the marriage (if any) : Held that the marriage must be 
presumed to have taken place on the faith of the agreement contained 
in the letter, and that there must be the usual reference to chambers to 
approve a proper settlement. — Viretv. Viret, 60 LJ. Oh. 69 j 48 L.T. 498. 

(xv.) C. A. — Bill Indorsed by Married Woman — Separate Estate — Judgment 
Against, — In an action against a husband and wife on a bill of exchange 
indorsed by the wife, it appeared that, at the time cf her indorsing it, 
she was entitled to a life interest in property for her separate use, but 
over which she and her husband h^ a power of appointment. After 
action brought, but before issue joined, the husband and wife appointed 
the wife’s separate estate to her for her separate use without power of 
anticipation : Meld that judgment could not be given against the husband 
and wife personally, nor against the wife’s separate estate. — Barber v. 
Qregson^ 49 L.J. Ex. 781 j 43 L.T. 428. 

(xvi.) P. D. A. !DiV. — Divorce — Lunatic — Petition by Committee, — It is com. 
petent for the committee of a Innatic husband to file a petition on his 
behalf for a dissolution of marriage on the ground of his wife’s adultery. 
— Baket' v. Baker, L.R. 6 P.D. 12 ; 49 L.J. P.D.A. 83. 

(xvii.) £[« Ii. — Liability for Necessaries— Express Prohibition to Pledge Credit, 
— Decision of Court of Appeal (see Husband and Wife vi., p. 18) affirmed. 
— Debenham v. Mellon, 29 W.R. 141. 

Insurance 

(iii.) C. A. — Life Insurance — Policy Moneys — Interest, — A life insurance 
company is not liable to pay interest on the policy moneya due on a 
policy of insurance from the date of proof of the death of the insured. — 
Webster v. British Empire Life Assurance Co,, L.R, 16 Ch. D. 169 ; 49 
L.J. Oh. 769 j 43 L.T. 229. 

(iv.) C. A. — Insurance against Accident — Death by Drowning whilst in an 
Epileptic Fit, — Decision of Ex. Div. (see Insurance ii., p. 19) affirmed. — 
Winspear v. Accident Insurance Co., L.R. 6 Q.B.D. 42 ; 48 L.T* 469 ; 29 

W. R. 116. 

Landlord and Tenant : — 

(▼iii.) C. A. — Covenant for Quiet Enjoyment — Bwsting of Water-pipe — House 
Let m Flats. — Where a landlord lets a house in fiats, and the different 
tenants pay their proportions of the water rate for the supply of the 
house, the landlord is not, under the covenant for quiet enjoyment, 
liable for damage caused to any tenant by the bursting of the water, 
pipe, in the absence of want of reasonable care and skill in fitting np 
and maintainiag the pipes. — Aridei'son v. Oppenheimer, L.R. 5 Q.B.D. 602 ; 
49 L.J. Q.B. 708. 

(ix.) C, A. — Covenant to Pay Rates and Taxes — Abating Nuisance — 88 ^ 89 
Viet., c, 66, 8. 104. — Decision of C.P. Div. (see Landlord and Tenant v.^ 
p. 20) affirmed.— v. Marshall, L.R. 5 O.P.D. 481 j 60 L.J. G.P. 24 ; 
29 W.R. 148. 

(x.) 0. P. Div. — Covenant to Bepair— Fall of Premises— LiahiUty for Rent 
and Damages* — Plaintiffs let to defendant a warehouse on the terms that 
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defendant was to keep the inside in good repair and deliyer up at the 
end of the term, damage by fire, storm, or tempest, or other ineritable 
accident, and reasonable wear and tear excepted ; plaintiffs to keep the 
roof, walls, and main timbers in good repair, the rent to be suspended 
in case of destruction by fire, storm, or tempest, Sub-lessees of defen. 
dant overloaded a floor with flour and in consequence the whole building 
fell : Held that defendant was liable for rent during the re-building by the 
plaintiffs, and for damages only to the extent of the cost of restoring the 
inside of the premises. — Manchester Bonded Warehouse Co, v, Carr, 
L.R. 5 C.P.D. 507; 49 L.J. O.P. 809; 43 L.T. 476, 

(xi.) C. J. B. — Fixtures^ Signboard of Inn, — There is no legal presumption 
timt the signboard of an inn is a landlord’s fixture or attached to the 
freehold. — Ex parte Sheen, Be Thomas, 43 L.T. 638 ; 29 W.E. 248. 

(xii.) Ch.Div.V. O. H, — Lease — Covenant not to Assign without Consent , — 
A lease contained a covenant by the lessee not to assign without 
lessor’s previous consent in writing, but such consent not to be unreason, 
ably withheld : Held that the proviso did not constitute a covenant by 
the lessor, but a qualification upon the lessee’s covenant. — Sear v. House 
Property and Investment Co., 50 L.J. Ch. 77 ; 48 L.T. 631 ; 29 W.E. 192. 

(ziii.) O. A. — Lease — Distress by Mortgagee of Reversion — Verbal Collateral 
Agreement, — A mortgagee of premises, which had been let on a lease, 
gave notice to the lessee of his mortgage, and that interest thereon was 
in arrear, and directed the lessee to pay him the rent. The lessee then 
set up an alleged verbal agreement collateral to the lease with the 
mortgagor, that rent should not be paid till the landlord had executed 
certain repairs. The mortgagee distrained for rent, and the lessee sought 
to obtain an injunction to restrain him from holding or selling the goods 
distrained, and specific performance of the collateral agreement : Held 
that the injunction could not be granted, as the mortgagee was not 
bound by the collateral agreement. — Carter v. Salmon, 43 L.T, 490. 

Lands Clauses Act 

(v.) C. A. — Compensation — Inquisition — Certiorari — Delay. — On an iqipli- 
cation for a certiorari to quash an inquisition before the sheriff as to the 
amount of compensation payable to a, claimant under the Lauds Clauses 
Act, on the ground of an improper mode of assessment having been adop- 
ted by the jury, the Court refused to grant the writ, as the applicant 
had allowed five months to expire without making any objection.— 
Regina v. Sheward, 49 L.J. Q.B. 716. 

(vi.) Oh.. Div. P. J. — Compulsory Sale -^Failure to make Title — Payment 
into Covt/rt. — Plaintiffs contracted to sell land to defendants, but failed 
to make any title to a small part of the land. Defendants paid the pur. 
cbase-money into Court, having first deducted certain sums in respect of 
accommodation works in aooo^anoe with the contract, and eteonted a 
deed.poll under sec. 77 of Lauds Clauses Act, 1845, purporting to vest 
the land in themselves : Held that plaintiffs were not owners of the strip 
of land within secs. 76 and 77, and that defendants could not acquire a title 
to the land under those sections. — Wells v. Chelmsford Local Board, L.E. 
5 Ch. D. 108 ; 49 L.J. Ch. 827 ; 4S L.T, 378. 


Limitations, Statutes of 

(iii.) Qi B. Div. — Action for Penalty — Counterfeit Hall Marks-^Party Grieved 
—7 ^ 8 Viet, c. 22 ; 3 ^4 Will, IV,, c, 42, s. 8.— In an action for 
penalties brought by the Goldsmiths’ Company under sec. 8 of 7 A 8 
Yiot., 0 . 22, against defendant for having sold silver wares having a 
counterfeit mark, defendant pleaded, 8 A 4 Will. lY., o. 42, s. 8, that 



58 QUARTERLY DIGEST. 

plaintiff was a party grieved within the Act, and could not sue after two 
years : HM a good plea. — Eohinaon v. Cmryf, L.B. 6 Q.B.D. 21 $ &0 hJ, 
Q.B.9} 43 L.T.604. 

(iv.) Ch, Div. V. O. M . — Concealed Fraud — Intestacy — 8 ^ 4 Will, IV,, 
e, 27» s. 26 } 28 ^.24 Viet., c, 38, s, 18. — Plaintiff brought an action to 
recover possession of real and personal estate which had belonged to 
M., who had died intestate eighty years ago, alleging that defendant’s 
predecessor in title had, on M.’s death, fradulently represented himself 
to be heir-at-law and noxt-of-kin of M., whereas plaintiff’s predecessor 
in title was, in fact, M.’s heir-at-law and next-of-Hn: Held that, as to 
the real estate, the alleged fraud might have been discovered with 
reasonable diligence, and therefore the claim was barred by the Statutes 
of Limitation, and, as to the personal estate, it was barred by 28 & 24 
Viot., c. 88, B. 18. — WilUs v. Earl Howe, 60 L.J. Ch. 4 ; 43 L.T. 376 ; 
29 W.R. 70. 


Lord Hayor^s Court 

(i.) 0. A. — Foreign Attachment — Plea of Custom. — The allegations in a 
plea of the custom of foreign attachment that the serjeant-at-arms had 
summoned defendant and certified that he had nothing within the city 
and cannot be found there, and that defendant had been called at four 
courts and made default, are material and must be proved. — London 
JoinUStoclc Bank v. Mayor of London, L.E. 6 C.P.D. 494, 

Lunacy 

(ii.) C* A. — Sale of Lunatic s Property — Reserjoation of Minerals — 16 ^ 17 
Viet, c. 70, s, 124. — The Court has power to make an exchange of the 
land of a lunatic without the minerals under it. — Re Dicconson, L.B. 16 
Oh. D. 816} 29 W.B. 222. 

Master and Servant 

(i.) 0. A. — Wages — Forfeiture for Leaving loithout Notice — Weekly Hiring — 
38 ^ 39 Viet., c. 90, s. 11. — Plaintiff, a work- woman in a factory, was 
paid by the piece, the amount of work done being booked each Wednesday 
and paid on the following Saturday ; and the rules of the factory provided 
that any operative leaving without giving afortnight’s notice should forfeit 
all wages then due. Plaintiff left on a Wednesday without giving notice, 
and applied on the Saturday for the price of her work done up to Wed- 
nesday. The employer claimed to retain this under the rules : Held that 
the hiring of plaintiff was not a weekly hiring, and that she was protected 
from the forfeiture by sec. 11 of Employers and Workmens Act, 1876. — 
Warhurton v. Hayworth, L.B. 6 Q.B.I). 1; 43 L.T. 461; 29 W.B. 81. 

(ii.) C. P* Div. — Workman — Suh^, Contract — 38 ^ 39 Viet, c, 90, ss, 8, 10. — 
Appellant was employed by respondents as a potter’s printer, and by 
tl^e trade custom it was his duty to find a person called a transferer to 
as^t him. The transferers struck, and appellant’s work was rendered 
useless : Held that, though he was willing to work, he was properly 
convicted of absenting himself from respondent’s employment. — Grainger 
Y, Ay nesley, 48 L.T. ^8; 29 W.B. 242. 

Metropolitan Management 

(iii.) Q. B* Div. — Dangerous Structure — Party WaU — Adjoining Owner — 
18 ^ 19 Viet, c. 122, 8. 78. — ^The appellant pulled down his house, except 
two party walls, which separated it from the adjoining bouses ; and the 
Metropolitan Board of Works served notices oh him and the adioimng 
owners to takedown, or make secure the party wallSi and on their 4s^lt, 
the Board did the necessary wmrk, and summoned appellant for the 
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amoant of the expenses : Held that the magistrate rightly made an order 
nuder seo. 78 of Metropolitan Bnilding Aot» 1855, for the whole amoant 
against appellant. — Debenham v. Metropolitan Board of WorlcSf 43 L.T. 596. 

(iv.) ^C. A.— Erection of Urinal — Nuisance^lS 8f 19 Fict., c. 120, e. 88. — 
Section 88 of Metropolis Management Act, 1855, does not authorize a 
vestry to erect a nrinal, where it will be a nuisance to neighbouring 
householders. — Vernon v. Vestry of 8t. James* t 29 W.R. 222. 

Mortgage s — 

(xi.) C. A,-r-Attomment Clause — Bankruptcy — Fisatwes — Second Mortgage — 
Goodwill of Public- House. — Though a mortgage contains an attornment 
clause, tenants fixtures placed on the premises after the date of the 
mortgage, pass to the mortgagee as against the mortgagor’s trustee 
in liquidation. An attornment clause in a second mortgage is valid, 
though the first mortgage contain an attornment clause. The good-will 
of a mortgaged public-houae belongs to the mortgagor’s trustee in liquida- 
tion as against the mortgagee. — E.n parte Punnettf Re Kitchen, 29 W.B. 
129. 

(xii.) C. A. — Attornment Clause —Landlord and Tenant — Bankruptcy — 
Distress,— A mortgage deed, under which mortgagor attorned tenant 
from year to year to the mortgagee at a rent payable quarterly, con. 
tained a proviso enabling the mortgagee at any time ^ter a certain 
date to enter and determine the tenancy without notice. The mortgagor 
having filed a liquidation petition, and a receiver having been appointed 
the mortgagee distrained for two quarters’ rent in arrear : Held that 
the distress was good. — Ew parte Queen*s Benefit Building Society, Be 
Trelfall, 29 W.E. 128. 

(xiii.) 0. A. — Contemporaneous Mortgages — One Debt — Debt borne Rateahly.— 
Decision of V.O.H. (see Mortgage v., p. 28) afl5rmed. — Athill v. Athill, 
43 L.T. 681. 

(xiv!) Ch. Div. V. C. H. — Contemporaneous Mortgages — One Debt — Debt 
borne Rateably. — £. mortgaged policies of assurance to secure repayment 
of a sum of money, and at the same time deposited title deeds of certain 
lands with the mortgagee, and gave a memorandum stating that the deeds 
were deposited as collateral security for the repayment of the same 
sum. He died intestate : Held that the debt was payable rateably out 
of the insurance moneys and the land. — Early v. Early, 49 L.J. Ch. 
826 n. 

(xv.) Oil, Div. F. J. — Foreclosure — Personal Order Agannst Mortgagor. — An 
equitable mortgagee is entitled to obtain a personal order against a 
defaulting mortgagor as well as a foreclosure decree. — Qreenough v. 
Little^*, L.E. 15 Ch. D. 98. 

(xvi.) Ch. Div. M. B , — Proviso for Reducing Bate of Interest — Mortgagee in 
Possession. — When a mortgage deed contains a covenant for payment of 
interest with a proviso for reducing the rate on punctual payment, a 
mortgagee in possession is entitled, on taking accounts, to be credited 
with the higher rate. — Union Bank of London v. Ingram, L.R. 16 Oh. D. 
53 ; 50 L.J. Ch. 74; 29 W.R. 209. 

Municipal Law 

(iv.) Ch. Div. M. R . — Alderman — Disqualification — Arrangement with 
CrediUyrs—^ Sf 6 Will. IF, c. 76, s. 52; 32 ^ 88 Fict., c. 62, s.’21.~- 
Held that an alderman who had made a private arrangement with his 
creditors, under which they accepted a composition' on their debts, had 
nc5 become disqualified under seo. 52 of Municipal Corporations Act, 
1885, or seo. 21 of Debtors Act, 1869 ; and that the Chandery Division 
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bad jurisdiotion to restrain by iujnnotio'n persons threatening to remove 
him from office. — Aslatt v. Southampton Corporationy 60 L.iJ . Oh. 31 ; 43 
L.T. 464 ; 29 W.R. 117. 

(v.) C. A. — Conveyance of Prisoners to Prison — 40 ^ 41 Vict.t c. 21, ss, 4, 
67. — The Prisons Act, 1877, transfers the liability for the ^penses of 
conveying to prison a prisoner committed by justice summarily or for 
trial, from the county treasurer, to the Secretary of State. — MulUns v. 
Treasure^' of Surrey, 29 W.R. 179. 

(vi.) Ux. Div. — Local Authority — Bye-Law — Construction. — A bye-law of an 
urban sanitary authority, provided that every person who laid out a 
new street should comply with certain requirements as to its width : 
Held that a person who, in accordance with a contract with a building 
owner, built along a line of street already laid out by the owner, was 
not a person who laid out a new street within the bye-law. — Sunderland 
Corporation v. Brown, 43 L.T. 478. 

(vii.) C. A. — Mainte^iance of Insane Prisoner's — 8 ^ 4 VicL, c. 64, s. 2 ; 40 
^ 41 Viet, c. 21. — The liability for the maintenance of insane prisoners, 
which by 3 & 4 Viet., c. 54, s. 2, is imposed upon the county in default 
of any ascertained place of settlement, is not transferred to the 
Consolidated Fund by the Prisons Act, 1877. — Regina v. Mews, L.R. 6 
Q.B.D. 47 ; 43 L.T. 403 ; 29 W.R. 66 j Regina v. Oastler, 60 L. J. M.C. 4. 

(viii.) C. A. — Vestry Meeting — Summoning Authority. — The vicar and church- 
wardens of a parish have power to fix the hour of holding vestry meetings, 
and the parishioners cannot, by mandamus, compel them to alter it. — 
Regina v. Vicar of Tottenham, 49 L.J. Q.3B. 870 ; Regina v. Wilson, 43 
L.T. 660. 

Partition 

(iv.) Ch. Div. V. C. B i — Sale — Time for Sale fixed hy Will — 81 ^ 82 Viet., 
6, 40. — Testator devised real estate to trustees upon trust for A. and B. 
equally for life, and after the death of either his share for his children, 
with a direction to sell and divide upon the death of survivor of A. 
and B. A. having died, his children asked for a sale : Held that a sale 
could not be ordered in the lifetime of B. — Swaine v. Denhy, 49 L.J. 
Ch. 784. 

(v.) C. A. — Trust to Worh Quarries. — Partition at the suit of the equitable 
tenant for life of real and leasehold property held on trust, with power 
for the trustees to work quarries, refused. — Taylor v. Grange, L.R, 16 
Ch. B. 165 ; 49 L.J. Ch. 794; 43 L.T. 233. 

Patent 

(i.) Ch. Div. M. B. — Allegation of Infringement ^Slander of Title — Injunc- 
tion. — A patentee who issues notices against purchasing from a vendor, 
alleging infringements of his patent, is not bound to take legal proceed- 
ings to prevent the alleged infringements, and if he issues his notice 
bondfde, he is not liable to an action by the vendor for injury caused 
thereby, though he may be restrained by injunction from continuing to 
issue the notice. — Halsey v. Brotherhood, L.R. 16 Oh. D. 614; 49 L.J. 
Ch. 786 ; 48 L.T. 366 ; 29 W,R. 9. 

(ii.) Ch. Div. V. C. B. — Infringement — Injunction against Agent. — ^Plaintiffs 
' were patentees of an invention, an element of which was the rendering 
nitro-glycerine less liable to explode, so that it could be txansported 
with safety: Held that the trans-shipping in an English port of a 
preparation of nitro-glycerine manufactured abroad by a simipe' process 
was an infringement, and injunction granted i^tcainingf; defendants 
from acting as Custom House agents so as to enable the foreign owner 
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of this prepaj^aiion to pass it through the English Cii8tomB.-»2fo&ers 
Explosives Co* v, Joms, Scott, ^ Co., 49 L.J. Oh. 726, 

Poor Law:*— 

(ui.) Q. B. J)xv*--Rate-^ Appeal — Tintc— ‘17 Geo. II., c. 38., s. 4} 12 ^ 13 Viet., 
c. 45, s. 1. — Where a rdte was published on the 21st of March, and 
the next Quarter Sessions were held on the 6th of April j Held that 
appellant was not bound to appeal to these sessions, but might appeal to 
the next following sessions.— -Beqfmo. v. Surrey Justices, 50 L.J. M.0. 10 ; 
43 L.T. 600. 

(iv.) Q. B. Div* — Rate — Occupation — Sale of Pasturage . — The owner of 
certain lands on the 7th May, 1879, sold the grass thereon in lots, under 
conditions that each lot was sold from the day of sale to the 21st of 
March, 1880, to be fed by different kinds of stock ; the seller to pay all 
rates and taxes : Held that the owner was the occupier of the lands, 
notwithstanding the sale, and rateable in respect of them . — Mogg v. 
Yatton Overseers, L.E. 6Q.B.D. 10; 29 W.E. 74. 

(v.) Q. B.Div. — Rate — Woodlands — Right of Sporting — rValuation — 87 ^ 38 
Viet., c. 54, s. 4 («)• — In estimating the value of land used as a planta- 
tion or wood, the value of the right of sporting over the land may be 
taken into account . — Eyton v. Mold Overseers, L.B. 6 Q.B.D. 18 ; 43 L.T. 
472 ; 29 W.R. 122. 

(vi.) Q. B. Div. — Settlement — Order of Removal — Appeal — Evidence — ^39 ^ 
40 Viet., c. 61, s. 34. — An appeal was made to Quarter Hessions from an 
order by justices fear the removal of a pauper to M., by reason of a 
settlement required under sec. 34 of the Divided Parishes Act, 1876 ; the 
appeal being on several grounds, including the objection that no 
corroboration of the pauper’s evidence was given before the justioes ; 
Held that it was competent for the sessions to receive such corroborative 
evidence, though not tendered before the justices making the order 
appealed from . — Regina v. Abergavenny Justices, L.B. 6 Q.B.D. 81; 
60 L.J. M.C. 1 ; 43 L.T. 602. 

Power of Appointmeiit 

(ii.) C. A. — Testamentai'y Appointment to Trustee — Real Estate — Failure of 
Trust — Resulting Trust . — Testatrix having a general testamentary power 
of appointment over real estate subject to a gift over on default of 
appointment, devised the property to trustees upon tmst for A., who 
died in her lifetime : Held, reversing the decision of V.C.M. (49 L.J. 
Ch. 705), that the property vested in the trustees subject to a resulting 
trust for testatrix’s heir-at-law . — Spirting v. Rochefort, L.B, 16 Oh. D. 
18; 60L.J. Ch. 1; 29 W.R. 84, 

(iii.) Ch. Div. V. C. M . — Void Limitation on default of Appointment — Bub- 
sequent Resettlement . — Testator bequeathed residuary estate to his 
children in equal shares, and directed that a part of each son’s share 
should be set apart in trust for the son until bankruptcy, and then for 
such of his children as he should appoint, and in default of appointment 
for such children as should attain twenty-five : Held that there was an 
intestacy in default of appointment as to the moneys subject to this 
trust. All the testator’s children executed a settlement reciting 
will, and declaring that the son’s shares should be held on the trusts of 
the will; Held that the gift over on default of appointment was 
rendered effectual by the settlement . — Miley v Cape, 43 L.T« 236. 

Pra0ti00s— 

(xUx.) O. P- Div.— Aofcnowiedgment by Mwrried TPctuoTi — ^ 4 

Will* JF., c. 74 ; 18 ^ 16 Viet., e, 86, 8*22. — The acknowledgment of a 

£ 
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disentailing deed by a married woman taken in a colony^ oana, by virtue 
of sec. 22 of 16 A 16 Yict., c. 86, be taken before any person antborised 
to adminster oaths in the colony. — Re 87mtht 60 L.J. C.P. 32} 43 L.T. 
438. 

(1.) C. A. — Action agai/nst Foreign State — Jurisdiction* — A foreign sovereign 
or state cannot be served with a writ or other process of onr courts 
except where the claim is in the nature of a cross^action to one by the 
sovereign or state, or where the plaintiff and the sovereign or state have 
claims' upon fnnds in the hands of third persons within the jurisdiction 
of our courts. — Strousherg v. Republic of Costa Eica, 29 W.E. 126, 

(li.) C. A, — Action against Foreign Subject — Litigation in Foreign Court — 
Power to Restrain. — When a foreign subject has appeared in an English 
court, he gives jurisdiction to that court to restrain him from proceeding 
to litigate the same subject-matter in the courts of his own country, but 
it is a matter of discretion, and the court ought only to exercise this 
jurisdiction to prevent double vexation. — Dawkins v. Simonetti^ 29 
W.R. 228. 

(lii.) O. P. Div. — Appeal — Enla/rging Time — Ord* 67, r. 6. — ^The Court will, in 
a proper case, enlarge the time limited for appealing after the expiration 
of the time so limited, though the omission to appeal within the limited 
time was not induced by the conduct of the opposite party, nor due to 
inevitable accident. — Carter v. StubhSf 60 L.J. C.P. 4 ; 29 W.R. 132. 

(liii.) C. A. — Appeal — Leave to Person not Party to Appeal* — Leave to a person 
not a party to an action to appeal from an ogder may be obtained by ex 
parte application to the Court of Appeal. — Markham v. Markham^ L.R. 6 
Ch, D. 1 j 29 W.R. 228. 

(liv.) 0. A. — Appeal — Security for Costs — Delay in Applying for* — An appli- 
cation for security for costs of an appeal will be refused unless made 
promptly before costs of the appeal have already been incurred. — Mayor 
of Saltash v. Qoodmamf 43 L.T. 464. 

(Iv.) Ch. Div. P. J. — Appeal — Staying Proceedings pending — Inquiries, — 
Inquiries having been directed as to the amount to be paid to a plaintiff 
who had succeeded in an action for specific performance and damages, 
the Court refused to stay proceedings pending an appeal. — Hyam v. Tert'y, 
29 W.R. 32. 

(Ivi.) C. A. — Appeal — Time —’Refusal to make Order* — An order containing a 
declaration as to the rights of parties, no further order being made, is 
not a simple refusal to make an order so as to limit the time for appealing 
therefrom to twenty-one days. — Re Clay and Tetley, 43 L.T. 402; 29 W.R. 6. 

OTii ) O. A - ’Compromise — Infants. — ^The Court has no power to compromise 
a claim in which infants are interested against the wish of their next 
friend or guardian ad Utem acting under the advice of counsel. — Wilson 

V. Birchall, L.R. 16 Oh. D. 41 j 29 W.R. 27. 

(Iviii.) Ch. Div. H. — Contempt — Attaphment — Motion to Commit. — When 

an order has been made upon notice of motion for an attachment, 
the Court will not afterwards, on an ex parte application, alter 
the order to one of committal. — Buist v. Bridge, 43 L.T. 432 j 29 

W. R.117. 

(lix.)"C. A. — Contempt — Attachment — Extradition Act, 1870, s. 19. — A party 
to an action in the Chancery Division was arrested in Paris for a crime 
under the Extradition Act, 1870, and while in prison in Eng^nd under 
the warrant, was served with an attachment for disobedience an order 
in the action ; Held that the attachment was valid, and that the prisoner 
was not entitled to hii discharge till he had cleared his oontempt> though 
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he had been aoqmfcted*on Uie criminal charge . — PooUy ▼. Wketham, 
L.R. 26 Oh. D. 486 j 43 .L.T. 267. 

(lx.) Ch. Div. V. C. M* — Contempt — Breach of Undertaking — Puhlication 
of Interlocutory Proceedings. — On a motion for an injanction defendant 
niidertook not to publish a certain advertisement likely to injure 
plaintiff’s business until the trial. He published in a newspaper a notice 
of the hearing of the motion and of his undertaking which virtually 
repeated the advertisement : Held that he had not committed a contempt 
of Court. — Buenos Ayres Qas Co. v. Wilder 29 W.R. 43. 

(Ixi.) Ch. Div. V. C. M. — Costs — Administration Action — Apportionment. — 
Under a power of appointment in a marriage settlement the shares of 
children were appointed unequally, but were nearly equalised by a 
divif=ion of the unappoiuted property under a hotch-pot clause : Held 
that the costs of an action to administer the trusts of the settlement 
must be paid rateably out of the appointed and unappointed shares. — 
Moore v. Dixon, L.R. 16 Oh. D. 666 j 49 L.J. Oh. 807 ; 29 W.R. 12. 

(Ixii ) Q. B. Biv. — Costs — Admiralty Action — Cownty Court — 31 ^ 82 Viet, 
c. 71, 8. 9 — Ord. 66. — Section 9 of County Courts Admiralty Jurisdiction 
Act, 1868, is repealed by Order 65. — Tenant v. Ellis, L.R. 6 Q.B.D. 46 ; 
43L.T. 606; 29 W.R. 121. 

(Ixiii.) C. A. — Costs- — Collision. — Cargo owners, whose carg^ had been lost 
through a collision, brought an action against the vessel which had come 
into collision with the vessel carrying their cargo, and both vessels were 
found to blame : H^ld that no costs ought to be given. — The City of 
Manchester, L.R. 6 P.D. 221 j 49 L.J. P.D.A. 81. 

(Ixiv.) Ch. Div. P. J. — Costs— Inquiry as to Damages. — Where in an action for 
damages, judgment was given for plaintiff with costs, and an inquiry as 
to damages directed, the costs of the inquiry were reserved in order that 
the Court might exercise control over the manner in which it was 
conducted. — Slack v. Midland Pml. Co., L.R. 16 Ch. D. 81 ; 43 L.T. 434, 

(Ixv.) C. A , — Costs — Set-off. — Judgment having gone by default against 
J. and H., and the sheriff having taken J.’s goods in execution, H. got 
the judgment against him set aside with costs ; and in an interpleader 
issue claimed the goods seized, but was decided against with costs: 
Held that the costs in the interpleader could not be set-off against the 
costs of the action. — Barker v. Hemming, L.R. 5 Q.B.D. 609 ; 49 L.J. 
Q.B. 730. 

(Ixvi.) 0. A. — Costs — Taxation — Counter-Claim. — A claim and counter-claim 
having both been dismissed with costs': Held that plaintiff must pay the 
general costs of the action, and defendant only those costs incurred on 
account of the counter-claim. — Mason v. Brentini, L.R. 16 Ch. D. 287 ; 
43 L.T. 667 ; 29 W.R. 126. 

(Ixvii.) Ex. Div. — Costs — Taxation — Counter-claim. — Plaintiff claimed com- 
mission from defendants, who set up a counter-claim for a speciffo 
sum for goods sold, and plaintiff, by his reply, admitted his indebtedness 
for their amount. At the trial the jury found defendants were indebted 
to plaintiff for a sum less than the amount of the counter-claim, and 
judgment was entered for plaintiff on claim and defendants on counter- 
claim : Held that in taxing the costs, defendants were entitled to the 
costs of the cause. — Bonnes v. Bromley, 29 W.R. 245. • 

(Ixviii.) C. A. — Costs — Trial by Jury — Discretion of Judge-^Ord. 66.7— In 
exercising his discretion to deprive a successful party of his costs under 
Ord. 56, a judge may take into consideration the conduct of the party 
previous to and conducing to the action, as well as in the course litiga- 
tion.-*^Hamstt v. Vise, L.R. 6 Bx. D. 307 ; 29 W.R. 7. 
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(bdx.) Oh. DiT. M. B. — Oounter-Olaim — Trial ctf I»»ues — Ord. 36, r. 6.— 
Where defendant connter.olaims instead of bringing a new action, he 
is not entitled to have the issue on his counter-claim tried before the 
other issues in the action . — Piercy v. Young ^ L.R. 16 Oh. D. 475. 

(Irx.) Oh. Div. M, B , — D iscontiiMiance — Qounter- Claim , — Where plaintiff 
* discontinues an action in which a counter-claim has been delivered, 
defendant cannot proceed with the counter-claim . — Vavasseur t. Krupp, 
L.R. 16 Oh. D, 474. 

(Ixxi.) C. A', — Discovery — Interrogatories . — Decision of V.O.B. (see Practice 
xxvi., p. 28) affirmed . — Benhow y. Low, 60 L.J. Oh. 36. 

(Ixxii.) P, D. A. Div. — Discovery — Interrogatories — Admiralty Action — 
Collision . — Interrogatories may be delivered in an action for damage by 
. collision, asking for information relative to tha collision . — The Radnor • 
shire, L.R. 6 P.D. 172 ; 43 L.T. 319. 

(Ixxiii.) C. A. — Discovery — Int^rogatories — Co-defendants — Ord, 31, r. 1. — M, 
brought an action against K., who counter-claimed against M. and K r 
Held that N. had no right to interrogate M. — MoUoy v. Kilhy, L.R. 16 
Ch.D. 162; 29 W.R. 127. 

(Ixxiv.) Ch. Div. V. C. M. — Discovery — Interrogatories — Winding-up of 
Company — Ord. 31, r. 1. — In the winding-up of a company, the 
official liquidator will be allowed to deliver interrogatories to a person 
claiming to prove, who has made an affidavit of documents . — Re 
Alexandra Palace Co., L.R. 16 Ch. D. 68; 60 L.J, Ch. 7j 43 L.T. 406; 
29 W.R. 70. 

(Ixxv.) Ch. Div. M. B. — Discovery — Production of Documents . — In an 
action claiming an account of profits made by defendants as agents for 
plaintiffs, where defendants denied the agency, the Court declined to 
order production of invoices of goods sold by third parties to 
defendants, and re-sold by them to plaintiffs, until after trial of 
the question of agency . — Verminch v. Edwards, 29 W.R. 189. 

(Ixxvi.) Ch. Div. V. C. B, — Evidence — Affidavits in Reply — Ord. 38, r. 3. — 
The Court has no power to order plaintiff’s affidavits in reply to be 
taken off the file if not confined strictly to matters in reply, but will 
disregard them at the trial. The Court can, at the trial, give defendant 
leave to answer such affidavits . — Qilhert v. Contfdy Opera Co,, 29 W.R. 169. 

(Ixxvii.) C. A. — Evidence — Attachment of Debt — Examination of Debtor — Ord, 
45, r. 1, — In the oral examination of a Judgment debtor, as to whether 
any and what debts are owing to him, any question fairly pertinent and 
properly asked, with a view to ascertoin full particulars of such debts, 
must be answered. Decision of V.C.M. (49 L.J. Ch. 701) affirmed. — 
Republic of Costa Rica v. Strousherg, L.R. 16 Ch. D. 8 ; 60 L.J. Oh. 7 ; 43 
L.T. 399 ; 29 W.R. 179. 

(Ixxviii.) C. A. — Evidence — Examination ex parte — Ord, 87, rr. 1, 4. — ^After 
consenting that evidence in an action should be taken by affidavit, a 
solicitor for one party was unable to get his witnesses to make affidavits : 
Meld that the Court had no jorisdiotion to allow him to examine 
witnesses ex parte before a special examiner, and to use the depositions 
on the trial, subject to oross-examination of the witnesses . — Warner v. 
Mosses, 60 L.J. Ch. 28; 48 L T. 401; 29 W.R. 201. 

(Ixxix.) C. A. — Evidence — Experts — Nautical Assessors , — ^Where the Court 
is assisted by nautical assessors, evidence of experts on questions of 
nautical science may properly be rejected . — The Sir Robert Pe0l,4i^h,T, 864. 

(Ixxx.) Oh. Div. V. O. lllL,"--‘Evidence^ Scientific * judge 

may, at any period in a case, allow farther evidence to be called by 
either party for his own satisfaction.'— Bwdd ir. Davidson, 29 W.fi« 192. 
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(Ixxxi.) C. Dehtor-^Elegit—^Wquity ‘of Redeinption^Beceiver — 

Judicattm Aotf l87B, s, 25 (8).— A jadgment oreditor who has sued out 
aa ehgit against his debtor, whose only property is an equity of 
redempti<m, is entitled to the appointment of a receiver, on motion after 
judgment in ths division in which he has obtained judgment . — Smith v. 
Cowell, L.R. 6 Q.B.D. 76 j 60 Ii.J. Q.B. 38 ; 48 L.T. 628 ; 29 W.R. 227. 

(Ixxxii.) Ch. Div. M. R. — Leave for Short Notice of Motion^Vacation — 
Ord, 63, r. & — Leave to serve short notice of motion cannot be given by 
the Chief Clerk in Vacation. — Conacher v. Conacher, 29 W..R. 230. 

(Ixxxiii.) C. A»-^Married Woman — Leave to sm Alone — Ord. 16, r. 8. — A 
married woman having brought an action in her own name, defendant 
took out a summons to stay proceedings unless she joined her next friend 
or gave security for costs : Held that the dismissal of the summons 
amounted to giving plaintiff leave to sue alone, and that the Court 
could give such leave after action brought. — Kingsman v. Kingamcm, 
29W.E.207. 

(Ixxxiv.) Cli.Div.M. R. — Motions — Priority — Motion to Discharge Prisoner . — 
A motion to discharge a prisoner from custody has priority over all other 
motions.— Ashton v. Shorrock, 43 L.T. 530 ; 29 W.R. 117. 

(Ixxxv.) Q, B. Div. — Neuj Trial — Trial hy Jury — Time for Applying — Ord. 89, 
r. la. — Where an action has been tried by jury in London or Westminster, 
if no divisional court to which an application for a new trial may be 
made sit on the last of the four days after the trial, the application is 
in time if made at the first subsequent sitting. — Grant v. Holland, 49 
L.J, Q.B. 800j 29 W.R. 82, 

(Ixxxvi.) Ch. Div. M. R , — Nea>t Friend of Married Woman — Acting as 
Solicitor. — A writ issued by the next friend of a married woman on her 
behalf without the employment of a solicitor will be set aside with costs 
against the next friend. — Swann v. Swann, 43 L.T. 630. 

(Ixxxvii.) Div. Ct. — Notice of Trial — Time — Oi'd, 86, r. 8. — A plaintiff is 
entitled to give notice of trial with his reply, though the reply may not 
formally close the pleadings. — Asquith v. Molineux, 49 L.J. Q.B. 800. 

(Ixxxviii.) Ch. Div. V. C. B.— Oj’der to attend Proceedings— No Authority 

• from Client — Discharge, — An order to attend proceedings, obtained by a 

solicitor without fjhe written authority of his client, will be discharged 
on the client’s appUoation. — Bird v. Harris, 43 L.T. 434 j 29 W.R. 45. 

(Ixxxix.) C. A. — PaHiculars — Account.— In an action in which plaintiff claimed 
to be repaid out of a certain fund sums advanced by him to G., in a 
joint transaction with defendant who had advanced other sums, 
defendant, before putting in a defence, applied for an account of the 
amount alleged to have been advanced, with dates and particulars: 
Held that defendant could not require the particulars applied for 
before putting in his defence. — Augustinus v. Nerinck, L.R. 16 Oh. D. 13 j 
48 L.T. 458 ; 29 W.R. 225. 

(xo.) Ch. Div. V. C. H. — Parties — Change hy Death — Application hy 
Successor of Deceased Defendant — Ord. 60. — Where an action has abated 
against a defendant before judgment, and plaintiff has not made his 
successors in interest parties to the action, defendant’s snooessors 
should apply for an order against plaintiff that he obtain an order 
to prosecute the proceedings against them within a limited time, or 
that in default the action may be dismissed as against them, without 
costs. — Motion v. King, 29 W.R. 78. 

(xoi.) Ch. Div. V. O. M. — Parties — Patent — Oo-owijors— 16, r. 18, 
14, — One of several oo-ownera of a patent can sue fur an injunotion and 
an account. An objection by a defendant for want of p^ies cannot 
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be taken at the hearing, thongh mentioned in the defence, bet ike 
proper course is to move that the other persons should be added as 
parties. — 8heeh<m v. Q. E, Rail, Co,, L.E. 16 Ch. D. 69; 60 L,?. Oh. 68 ; 
43 L.T. 482 ; 29 W.R. 69. 

(zdi.) O* A. — Parties — Third party Notice — Ord, 16, rr. 17, 18, 20, 
21. — In an action by a company against its directors and others 
seeking to make defendants liable in respect of dividends improperly 
paid out of capital, defendants applied for leave to serve third party 
notices, on all the shareholders on the ground that they would have a 
right to recover the sums received by the shareholders as dividends : 
Held that the Court, in the exercise of its discretion, ought to refuse the 
application. An application by defendant for leave to serve a third 
party notice ought to be made on notice to plaintiff. — Wye Valley Bail. 
Co. V. Hawes, 60 L.J. Ch. 75; 29 W.R. 120, 177. 

(xciii.) Ch. Div. M. H. — Petition Presented without Authority — Amendment 
of Order. — A petition for appointment of new trustees, and a vesting 
order, was presented in the names of several co-petitioners, and an order 
made. More than a year afterwards, an application was made by some 
of the persons joined as oo- petitioners, to have the order rescinded, on 
the ground that the petition was not authorised by them : Held that the 
order could not be rescinded, but should be amended by striking out 
their names as co-petitioners. — Be Savage, L.R. 16 Ch. D. 657. 

(xoiv.) C. A. — Pleading — Allegations in Aggravation of Batnages — Ord. 19, r. 4. 
— Every fact of which evidence may bo given at the trial is material, 
and may be pleaded. — Millington v. Loving, 29 W.R. 207. 

(xov.) Ch. Div. F. J. — Pleading — Amendment — Ord. 27, r. 1. — In an action 
to restrain defendant from committing certain acts upon a fordshoro 
forming part of a settled estate, defendant pleaded that he had acquired 
an easement by prescription, and denied that plaintiff was entitled to 
the foreshore, ** save subject to defendant’s rights : ” Held that defendant 
could not amend at the hearing, so as to raise the question of plaintiff’s 
ownership, by striking out the words in inverted commas. — Laird v. 
BHggs, 43 L.T. 632; 29 W.R. 197. 

(xovi.) Ch. Div. V. C. B. — Pleading — Issue between Co-Defondants — Notice — 
Ord. 16, r. 17. — In an action by A. against his trustees B. and C. for 
breach of trust, B. claimed in his defence cdHitribution from C., and 
delivered his defence to C. : Held that C. had sufficient notice of B.’s 
claim for indemnity. — Butler v. Butler, 49 L.J. Ch. 742. 

(xovii.) C. A. — Pleading — Payment into Court — Ord. 30, r. 1. — When plaintiff 
claims for distinct pieces of work and labour alleged in separate 
paragraphs of his statement, defendant on paying money into Court, 
need not specify in his defence how much is paid in respect of each 
head pf claim. — Paraire v. Loihl, 43 L.T. 427. 

(xcviii.) C. A. — Pleading — Substitution of Planntijf — Title of Action. — Leave 
having been obtained by C. to carry on an action begun by A. against 
B. in which the statement of claim had been delivered, in like manner 
as the same might have been carried on by plaintiff, if he had not 
assigned his interest (see Practice xii., p. 36) : Held, reversing the 
decision of V.C.B. (43 L.T. 466 ; 29 W.R. 45), that the statement of 
claim ought to be amended by adding a new title to the action with C. 
as' plaintiff, and by showing the devolution of title. — Sear v. Lawson, 
29W.B.1P9. 

(xcix.) Ch. Div. F. J. — Transfer of Action — Further Proceeding — Charging 
Order— Ord. 61, r. la. — A petition being presented by a eolioitor for a 
charging order on moneys, the euBject of an action transferred to Pry, J. 
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fur baaiing, his lordship ordered the petitioh to be heard by himself as 
a further proceeding in the action. — Porter v. West^ 43 L.T. 569; 
29W.B.23a 

(o.) C. of Stock — Vesting Order — Power to make in Chambers’^ 

18 ir 19 Victf c. 134, 8, 16. — ^An^rder resting the right to transfer stock 
will not be made in Chambers. — Frodshcm r. FrodshmVi L.B. 15 Ch. X). 
317 j 43 L.T. 658 j 29 W.B. 165. 

(oi.) C. A. — Trial^Jwry — Interpleader Issvs — Ord. 1, r. 2 ; Ord, 36, rT» 2, 3. 
— An interpleader issue haring been directed, it was drawi} up for trial 
with a jury, and so tried. A new trial haring been directed, plaintiff 
gare notice of trial before a judge alone, and defendant did not giro 
any counter-notice, but objected at the trial to the jurisdiction of the 
judge to try the case without a jury: HieZd that the issue could not be 
tried by a judge without a jury. — Hamlyn r. BetteXey, L.B. 6 Q.B.D. 68 j 
60 L. J. C.P. 1. 

Principal and Agent 

(v.) 0* A.— Agfsnt for Mortgagor — Bankruptcy of Principal — Transfer of 
Mortgage to Agent, — In 1828, plaintiff mortgaged freeholds to B. and in 
1832, being about to reside abroad, he g^re a power of attorney to defen- 
dant to receive the rents and profits of all his property and thCreout to 
pay incumbrances. In 1845, plaintiff became bankrupt, but his assignee 
did not interfere with the mortgaged property. In 1849, defendant 
took a transfer to himself of the mortgage, and in 1877 the bankruptcy 
was annulled : Held that on plaintiff’s bankruptcy defendant ceased to 
be his agent, and did not become agent of the assignee, and that on the 
transfer of the mortgage he became a mortgagee in possession, and could 
plead the statute of limitations against plaintiff’s claim to redeem. — 
Markwick v. Hardinghanif L.B. 15 Ch. D. 339. 

Principal and Surety 

(ii .) C. A. — Guarantee — Death — Notice — Coirenantfor Benefit of Third Party 
B. gave a guarantee to the Committee of Lloyd’s on behalf of A. on his 
becoming an underwriter, whereby B. held himself responsible for all 
A.’s engagements ** in that capacity.” At this time Lloyd’s was a volun- 
tary association, managed by a committee ; and in 1871 it was inoorpora- 
ted by Act of Parliament : Held that the guarantee was not determined 
by notice of the death of B., and that Lloyd’s were in the position of 
trustees for all persons with whom A. had entered into engagements as 
an underwriter. —XZcrt/d’e v. Harper, 43 L.T. 481. 

Probate 

(ii.) P. D. A. Div. — Codicil — Incorporation — Benible a document con. 
taining the words “ This is a third Codicil to my will,” is not incorporated 
in a codicil of subsequent date by the words ‘^this is a fourth codicil 
to my will.” — Stockil v. Punshon, L.B. 6 P.D. 9; 29 W.B. 214. 

(iii.) P. D. A. ’Div ,—Coniiiigent Will. — Deceased, being about to go to M., 
duly executed a will, which began, ** Being about to leave this station 
for M., in case of my death on the way, know all men that this is a 
memorandum of my last will and testament.” He reached M. in safety, 
but died nine months afterwards : Held that the will was not contingent, 
and should be admitted to probate. — In the goods of Mayd^ 29 W.B. 214. 

(iv.) P. D. A. Div. — Will of Persian Subject — Decree of Persian Court — 
Administration with Decree' Annesoed . — A Persian domiciled in Persia 
having died possessed of property in England, administration with the 
decree annexed of the Persian Court having jurisdiction oyer wills and 



68 


QUARTERLY DIGEST. 


matters of inheritanoe granted to the duly appointed Attorney of 
the person to whom the property in England was appointed by the 
Oonrti limited to the property speoided in the decree.*^ Ja the goods of 
Post AU Khan, L.R. 6 P.D. 6 } 48 L.J. P.D.A. 78 ; 29 W.R. 80. . 

Public Health:— 

(iv.) EiX. Div. — Offensive Trade — 38 ^ 89 Viet, o. 55, s. 114. — A mannfao- 
turer who oarries on an offensive trade and so oanses a nuisance within 
the district of an urban sanitary authority may be convicted under 
sec. 114 of the Public Health Act, 1875, though the nuisance is injurious 
to sick persons only. — Malton Local Boos'd v. Malton Farmers* Manure Co., 
49 L.J. M.O. 90. 

(v.) C. A. — Pa/oing Bate — Demand — Recovery before Justices — 11 ^ 12 Vied*, 
c. 48, s. 11 ; 11 ^ 12 Viet, c. 63, s. 68. — A local board having served 
notices of demand for payment of an apportioned rate for sewering and 
paving roads on an owner, failed to take proceedings before justices to 
enforce the demand within six months : Held that they could not after, 
wards be allowed to prove in the administration of the owner's estate 
for the amount of the rate. — West v. Bowman, 29 W.R. 6. 

(vi.) C. A. — Paving Rate — Recovery o/— 11 12 Viet, c. 43, s. 11 j c. 63, 

ss. 69, 90 ; 21 & 22 Viet, c. 98, s. 62. — ^The limitation of time for taking 
summary proceedings before magistrates imposed by sec. 11 of 11 & 12 
Viet., c. 43, does not apply to the enforcing of the charge created by 
sec. 62 of the Local Government Act, 1858; and the fact that a local 
board has resolved that expenses made a charge on the premises in 
respect of which the work was done, by that section, were private 
improvement expenses under sec. 90 of Public Health Act, 1848, and 
should be recovered by annual iustalments, does not prevent the board 
from enforcing the charge on the land in respect of such instalments as 
are in arrear. — Tottenhain Local Board v. Rowell, L.R. 15 Oh, D. 378 j 
43 L.T. 616; 29 W.R. 86. 


Bailway 

(ix.) C* P- Div. — Carrier — Passengers* Luggage — Negligence. — Plaintiff took 
a through ticket at S. on the G. W. railway to a station on the N. W. 
railway : Held that the latter company wore bound to take proper care 
of plaintiff 's luggage after it had been delivered into their charge, and 
were liable for damage to the luggage resulting from negligence. — 
Hooper v. L. ^ N. W. Rail. Co., 43 L.T. 570 ; 29 W.R. 241. 

(x.) Bx* Div. — Negligence— Level Crossing. — A level crossing and foot- 
bridge crossed defendants' railway, and were used by persons employed 
at a neighbouring manufactory. Plaintiff, a boy employed at the manu- 
factory, was injured by a train while crossing over the level crossing. It 
appeared that a servant of the company stationed near the bridge was 
in the habit of preventing the boys at the manufactory from crossing by 
the bridge, and making them use the level crossing : Held that there was 
evidence of negligence to go to the jury. — Clarke v. Midlomd Rail. Co,, 
43 L.T. 881. ' 

(xi.) Bx* Div. — Rolling Stock and Plant — Execution agadnst — 80 & 81 Viet, 
c., 127, 8, 4. — The restriction against taking in execution the rolling stock 
and plant of a railway company contained in sec. 4 of Railway Com- 
panies Act, 1867, applies, though the railway has been closed for traffic 
and it is doubtful whether it will ever be re-opened. — Midland Wagon 
Co. V. Potteries emd Shrewsbury Bail, Co,, L.R. 6 Q.B^D. 86 ; 50 h.3* 
Ex. 6 ; 43 L.T. 611 ; 29 W.R. 78. 
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Soottand:— 

(vi*) H. ^ — Vendor <md Purchaser — General Wa/rrandiee — Concealment — 
Misrepresentation, — Articles of roap of lands stipnlated that the pur- 
chaser was to take the property with all risks of error in the particulars. 
The particulars contained the statement, The lands hold of the 
Grown.** The conveyance contained a clause of warrandice in the usual 
general terms. Immediately before the sale, the agents of B. the die- 
ponee of the last superior, wrote to the vendor claiming the right of 
mid-Biiperiority, but did not persevere with the claim. Afterwards D. 
renewed, and succeeded in establishing, his claim : Held that the vendor 
was not liable to the purchaser either for breach of warrandice or for 
misrepresentation. — Brmvnlie v. Cannphell, L.R. 5 App. 926. 

Settlement 

(ix.) Ch. Div. V. C. H. — Marriage Settlement-^ After-acquired Propeidy — 
Covenant to Settle — Wife*s Separate Estate, — A marriage settlement 
contained a covenant to settle after-acquired property of the wife 
except such as should previously be otherwise settled : Held not to 
include a fund coming to the wife under a bequest made to her after ' 
the marriage for her separate use. — Kane v. Kanet 60 L.J. Oh. 72; 
29 W.R. 212. 

(x.) Ch. Div. V, C. M. —Marriage Settlement— Limitation to Next-of-kin — 
Wife's debts, — By a marriage settlement, the wife’s property was 
settled on certain trusts, giving her a general power of appointment by 
will, in the event of her dying before her husband without children, and, 
in default of appointment, for her next-of-kin j but if she survived her 
husband and there were no children, then in trust for her absolutely. 
The wife had contracted debts, and there were no children, and no 
probability of there being any. On the application of the wife, the 
corpus of the trust fund was directed to be applied in payment of her 
debtB.—Paul V. Paul, L.R. 15 Oh. D. 680 j 60 L.J. Oh. 14; 43 L.T. 289. 

Ship :~ 

(xii.) P. D. A. Div. — Bail for Safe Return — Dissentient Co-Owner, — The 
• minority in interest of co-owners are entitled to bail for safe return of 
the ship, as' far as the value of their shares extend, if they object to the 
proposed employment of the ship ; and the fact that the manager who 
arranged the employment was appointed with their acquiescence is no 
bar to their claim. — The Talca, L.R. 5 P.D. 169; 29 W.R. 128. 

(xiii.) O. A. — Bill of Lading — Set of Three — Right of Indorsee — WarehousOm 
wan’s Liability. — The consignees of a cargo to arrive in London indorsed 
and delivered the first of three bills of lading to plaintiffs to secure 
money advanced. When the ship arrived the goods were placed in 
defendants’ warehouse, the master signing an authority to defendants 
to deliver the goods to the holders of the bills of lading. After receipt 
from the consignees of tiro second of the bills of lading and after 
removal of a stop for freight which the master had lodged, defendants 
delivered the goods to various persons upon delivery orders signed by 
the consignee. Plaintiff did not know of this until after the consignees* 
bankruptcy : Held that defendants were not liable to plaintiffs for the 
value of the goods. — Qlynn, Mills ^ Go. v. E, ^ W. India Docks, 60 L.J. 
Q.B., 62 ; 43 L.T. 684. 

(xiv.) P. D. A. Div. — Bottomry Bond — Necessaries — Money advanced to pay 
Dock Dues — PrioHty, — Plaintiffs, in an action of necessaries against a 
foreign ship, having, at the request of the master, advanced money to 
pay dock dues for the ship at the port of discharge, were held entitled 
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to hftvd tbje amount paid ont ol the prooeeds of the ship in pnodty to a 
bottomry bond«bolder, who had avanoed money on bottomry at the port 
of lading. — -The 8t Lomrence, L.B. 5 P.D. 250 ; 49 L.J« P*D.A. 82. 

(xY.) H. L.— Collision— 36 ^ 87 c. 86, «. 17.-— The regulations for 

preventing oolUsions at sea, made under the authority of the Merchant 
Shipping Acts, must be strictly followed, actual necessity alone being a 
sufficient excuse for their non.observance.—S^oomuaort MaaUchwp^ 
Nederland v. Peninsular ^ Oriental Steam Navigation Co,, L.E. 6 
App^876 ; 43 L.T. 610 ; 29 W.R. 173. 

(xvi.) P. D. A. Div. — Collision — Compulsory Pilotage — Tug and Tow.— 
When a ship in charge of a pilot, whose employment is compulsory, is 
being towed by a steam-tug, and the tug without waiting for orders 
adopts a wrong manoeuvre and causes the ship to come into collision, 
the owners of the ship are responsible. — The Sinquasi, L.R. 6 P.D. 241. 

(xvii.) P. D. A. Div. — Collision— Measure of Damages — Loss of Charter-Party, 
— A vessel on its way to load a cargo pursuant to charter-party wm 
damaged by collision and obliged to put into port to repair, and was in 
consequence so delayed that she could not have got to her port of 
loading before it was closed for the winter. Her owners therefore 
abandoned the charter-party ; Held that the loss arising from this was 
a loss caused by the collision. — The Consett, L.R. 6 P.D. 229. 

(xviiu) P. D. A. Div. — Collision — Sailing Vessel. — A sailing vessel hove-to 
on the port-tack is bound to keep out of the way of a crossing vessel 
under sail close-hauled on the starboard-tack. — The Rosalie, L.B. 5 
P.D. 245. 

(xix.) P. D. A. Div. — Collision — Thames Navigation — Breach of Bye-Law . — 
If a collision in the Thames is caused solely by plaintiff, there is no cause 
of action against defendant on account of the damages being increased 
by the breach of a bye-law of the Thames Conservancy on his part. — 
The Margaret, L.B. 6 P.D. 238. 

(xr.) P. D. A. Div. — Go-Ownership — Receiver. — The Court will appoint a 
receiver in a co-ownership suit whore circumstances render such a 
course just and convenient, — The Ampthill, L.R. 6 P.D. 224. 

(xxi.) C« A, — Foreign Mail Packet — Arrest. — An unarmed packet belonging to 
tho sovereign of a foreign state and in the hands Of officers com- 
missioned by him, and employed in carrying mails, is not liable to 
arrest in a suit in rem to recover redress for a collision. — The Parlement 
Beige, L.R. 6 P.D. 197. 

(xxii.) C. P. Div, — Insurance — Constructive Total Loss — Sale by Master. — A 
ship which was stranded was sold by the master for a small sum, and 
the owners sought to recover from the insiirers for a constructive total 
loss : Held, by Lord Coleridge, C.J., that the only question was whether 
the ship was at the time she was sold, constructively lost, and that on 
the facts there was no evidence from which a jury could reasonably find 
this ; by Grove, J., that the question was, whether the circumstances 
were such as to afford sufficient evidence to be laid before the jury that 
the sale was justifiable. — Hall v. Jupe, 49 L.J. C.P. 721 ; 48 L.T. 411. 

(xxiii.) Ex. Div. — Insurance — Incorporated Company — Liability — 80 ^ 81 
Viet., c. 23, s. 7. — Held that a policy of sea insurance issued by an 
^ insurance association, incorporated under the Companies Acts, under 
the common seal of the association, anthenticated by the manager’s 
signature, complied with the requirements of sec. 7 of SO A Yiot., 
0 . 23; and, on the rules of the association, that the policy disclosed a 
contract between the association and the assured.— •Manns Mutual 
Insurance Association v. Young, 48 L,T. 441. 
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(xxiT.) C> Ai — InsurahU Intereat-^D, haring undertaken to tra^spdi^ the 
Cleopatra Obelisk to Bngland, expended £4,000 in oonstruoting a vessel 
to carry it and providing for its transport. He insored the obelisk and 
vessel for £a,000, and the policies, which were for total loss only, 
provided that the vessel and obelisk should be valued by agreement at 
£4i,000. On the way to England the obelisk incurred salvage liabilities, 
' and the salvors were awarded £2,000, the obelisk being valued at 
£25,000 ; Held that the insurers were liable to repay U. the £2,000 under 
the sue and labour clause in the policies. — Dixon y.WhitwoM, 49 L.T, 866. 

(ixv.) c. A . — Insurjmce — Stranding. — A policy of marine insurance on a cargo 
contained a warranty of freedom from average unless the ship stranded. 
The voyage was to a tidal harbour, where the ship must necessarily take 
ground at every tide. She grounded before reaching the quay on a 
small bank, and settled down into a hole, whereby the cargo was 
damaged. The existence of the bank and hole was caused by the passage 
of steamers and was previously unknown : Held that the ship had been 
stranded within the meaning of the policy. — Letchford v. Oldham^ L.R. 6 
Q.B.D. 588. 

(xxvi.) C. A. — Insurance — Time PoUcy — Loss by Explosion — A time policy 
contained a clause rendering insurers liable for perils of the seas, fire, 
and all perils, losses and misfortunes, causing hurt to the ehip insnred. 
The vessel, which was a steamer, was damaged by the bursting of a 
boiler ; Held that the insured were entitled to recover. — West India 
Telegraph Co. v. Home and Colonial Marine Insurance Co., L.R. 6 
Q.B.D. 51 ; 60 L.J. C.P. 41 ; 43 L.T. 420 ; 29 W.R. 92. 

(xxvii.) C. P. Div.— Insurance — Valued Policies — Compensation for Excess 
Value. — Plaintiffs granted to defendants valued policies on a cargo of a 
United States merchant ship, which was destroyed by the Alabama 
during the American War. The Alabama Indemnity Fund was distributed 
by the United States, under an Act of Congress, which provided for its 
distribution to subjects of the States, whose losses were not fully covered 
by insurance. Plaintiffs were precluded by the Act from making any 
claim. Defendants obtained compensation in respect of so much of their 
loss as exceeded the amount insured : Held that they held the money 
so obtained as trustees for plaintiffs. — Burnand v. Rodocanachi, L.R. 5 
e.P.D. 424j 49 L.J. C.P. 732. 

(xxviii.) P. D. A. Div. — Mortgage of Ship — Charter by Owner — Arrest by 
Mortgagee. — When the owner of a mortgaged ship charters her before 
the mortgagee takes possession, the mortgagee cannot interfere to 
prevent the execution of the charter-party, unless it will materially 
impair the value of his security. — The Panchon, L.R. 5 P.D. 178, 

(xzix.) P. D. A. Div. — Salvage — Agreement set Aside as Inequitable. — Where* 
in the opinion of the Court, a salvage agreement is exorbitant, the 
Court will refuse to enforce it. — The Silesia, L.R. 6 P.D. 177 ; 43 L.T, 
819; 29 W.R. 166. 

(xxx.) P. D. A. Div. — Salvage~^,Derelict. — The Court awarded, as salvage, 
£2,300 for navigating a derelict, valued at £5,100, which was found in 
the North Atlantic Ocean, into port. — The Craigs, L.R. 6 P.D. 186. 

(xxxi.) P. D. A. Div> — Wages and Dishursements — Habitual Drunkenness of 
Master. — A sliipmaster who has been habitually drunk during his em- 
ployment cannot maintain an action for his wages.— The Maoleod, 
L.R. 6 P.D. 254. 

Solicitor:— 

(iii.) P. D. A* Div. — Lim for Costs-^ Alimony . — A soUcitor's lien fpr costs 
does not extend to money paid to him for a wife’s alimony pend/cmte Vile 
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intlie absence of a direct waiver by hero! her right to have It applied as 
she veqtaxe6.—Oro88 v. Cross, 48 L.T. 688. 

(iv.) Oh. Div. P. J. — Lien for Costs^Money in hmds of Third Pa/rty — ^24 
Victf c. 127» 8. 28. — An action having been brought against W. and a 
bniiding society, in which plaintiE claimed money standing ip Wfa name 
on the books of the society, judgment was given for defendants, and lY.’s 
solicitor petitioned for a charging order on the fund ; the society opposed 
on the ground that they had a lien on the fund for their costs : Held 
that the society had no lien on the fund, being in the position of trastees 
for W. — Porter v. West, 48 L.T. 669. 

(v.) Ch. Div. V. O. M. — Mortgage — Declaration of Trust—BoUcitor for 
Both Parties — Notice. — A client borrowed from his solicitor dB8,000 on 
mortgage, and the solicitor subsequently, by a declaration of trust, 
declared himself trustee of £800 of this sum for R., another client, who 
had advanced the £800. The mortgagor had no notice of this advance, 
and paid off the whole debt to the solicitor, who never paid R. : Held 
that the mortgagor was not affected with constructive notice of E.*8 
rights. — Allen v. Lord Southampton^ Roper* 8 Claim, 43 L.T. 625; 
29 W.E. 210. 

(vi.) Ch. Diy. V. c. M. — Mortgage — Constructive Notice — Solicitor for 
Both Parties. — S. made a mortgage to his solicitor B., for £3,000 by 
deposit of title deeds and memorandum, and £. handed over the deeds 
and memorandum to C., another client, who had entrusted him with 
£2,000 for investment, with a memorandum, stating that £2,000 of 
the mortgage belonged to C. B. afterwards induced C. to give back 
the deeds, promising to give him deeds of equal value, and he gave 
C. deeds of no value. Subsequently, the property was sold, and the 
mortgage paid off to B. ; Held that S. was not affected with constructive 
notice of the transfer to C. — Allen v. Lord Southampton, Banfather*s 
Cla/ini, 29 W.E. 231. 

(vii.) Ch. Div. P. J. — Solicitor and Client — Mortgage — Improper Sale — 
Damages — Costs. — A solicitor took a mortgage from a client containing a 
power of sale without giving any notice, and afterwards sold under the 
power : Held that the onus lay upon him to show either that he had 
properly explained the nature of the mortgage, or had given the usual 
notice ; and failing to prove this he was liable for damages to the extent 
of the costs caused by the sale, the costs of procuring a new investment 
of a similar nature by the client, the difference between the plaintiff’s 
costs as between party and party and as between solicitor and client, and 
the increasing value of the property. — Cochhurn v. Edwards, 29 W.E. 136. 

Tithe Bent Charge:— 

(i.) Px. Div. — Payment hy Mistake, — Plaintiff made over.payments to the 
Ecclesiastical Commissioners in respect of tithe rent charge, supposing 
the amounts claimed in notices served on him by them were correct, 
whereas such amounts included rent charge on land not in his occupation : 
Held that he was entitled to recover the sums paid in mistake, though 
the time for levying these rent charges upon the land actually liable 
thereto had run out. — Durr ant v. Ecclesiastical Commissioners, 5i0 L.J. 
Ex. 30. 


Trade Mark:— 

(v.) Ch. Div. M. B. — Registration — Cotton Trade Mark — Colour , — 
Difference of colour in cotton trade marks will be taken into con- 
sideration in considering the question of their similarity to other cotton 
trade marks akeady registered . — Re Rolinson's Trade Jfarip, 29 W.E. 31. 
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(ri.) Oh. Div. V. G. H ^-^ResgUtration — Cotton Marks — Bleach&t's* Ma/rk — 
Bleachers* trade marlra which would not have been sufficiently distinctive 
to entitle to registration as ordinary cotton marks, ordered to be 
registered on the bleachers undertaking to use them only by stamping 
them in a different place on the goods bleached, to that wheie other 
cotton trade marks are usually stamped. — Be Sykes ^ Co^s Tra^ Ma/rks, 
48 L.T. 626 ; 29 W,R. 286. 

(vii.) Ch.. Div. M. 'R^-^Begisfration — Opposition, — When an application to 
reg^ter a trade mark is opposed by proprietors of a registered trade 
mark and the case stands for the determination of the Court under 
Trade Mark Buies, 1876, r. 16, the proper course is for the applicant to 
apply in Chambers for directions as to the mode of trial. — Be Simpson* s 
Trade Mark, L.R. 16 Ch. D. 626. 

^Trustee : - 

(vi.) Ch. Div. V. 0. M , — Advice of Court — Married Wotnan of Unsound 
Mind — 22 ^ 23 Viet, c, 36, s. 80.— A married woman of unsound mind 
not so found by inquisition was entitled for her separate use to the 
income of the trust funds, and her written consent was required to 
investments by the trustees. On petition under the Trustees Belief 
Act for advice: Held that the Court had jurisdiction to entertain the 
petition, and that the whole income might be paid to the husband on his 
undertaking to apply it to the maintenance of the wife, and that her 

consent to investments might be dispensed with. — Re T , L.B. 16 

Ch. D. 78 } 29 W.B. 42. 

(vii.) C. A. — Breach of Trust — Statute of Limitations. — ^Where a trustee receives 
money not belonging to the cestui-que-trust, but which the latter can 
claim on the ground that the receipt of it was a fraud upon him, the 
statute of limitations will run against the claim of the oestui-que.trust 
from the time when he discovers the fraud. — Metropolitan Bank v, Heiron, 
L.R. 5 Ex. D. 319. 

(viii.) Ch. DiV- M. R. — Direction to Carry on Trade — Defaulting Trustee — 
Trade Creditor. — Where a trader has by his will directed his trustee to 
carry on his trade, and to employ a part of the trust estate for that 
purpose, though the trustee is personally liable for debts incurred in the 
trade, he has the right to resort for his indemnity to the assets directed 
to be so employed, and consequently, the trade creditors have the same 
right ; but if the trustee is in default to the trust estate devoted to the 
trade, he can only claim indemnity on his making good his default, and 
the trade creditors are in the same position. — Shearman v. Robinson, 
L.R. 16 Oh. D. 648; 49 L.J. Oh. 746 j 43 L.T. 372 ; 29 W.B. 168. 

(ix.) C. A. — New Trustee — Lunatic Trustee — Trustee Act, 1860, s. 82, — One 
of three trustees became lunatic. On petition in Lunacy and Chancery, 
for the discharge of the lunatic and re-appointment of the two continuing 
trustees in place of the three, the Court refused to do so, and required 
the original number to be filled up. — Re CoVyer, 50 L.J, Oh, 79; 48 
L.T. 464. 

(x.) Ch. Div. V. C. M ,^New Trustee — Retiring Trustee-^Form of Order. — 
Form of order, appointing two continuing trustees to be trustees of 
property settled by will in place of themselves and retiring trustee. — 
Taylor v. Northrop, 29 W.R. 134. 

(xi.) Ch. Div. V. C. M , — Power of Sale — Infants Estate — Diserfpion* — 
Testator left real estate to an infant in tail with remainders over, and 
gave power to his trustees, at the request of the infantas guardians, to 
sell the property and re-invest. The gaardians bad requested the 
trustees to sell part of the property, in order to increase the income* 
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and one trustee was willing to sell, but the other refused to concur : 
Held that the Court would not interfere with the trustee’s discretion. — 
Marquis Camden v. Murray, 29 W.R. 190, 

Vendor and Purchaser j— 

(xi.) Ch. Div. P, J. — Conditions of Sale — SuggesUo Falsi-^Suppres^ Fen. — 
Conditions of sale of freeholds, provided that the title should oommenoe 
with a document dated 27th December, 1861, which could be seen at the 
solicitor’s office, and that the purchaser should assume that B; (vendor’s 
predecessor in title) by the said document, and by his undisturbed 
possession, was, at the time of his death, seized in fee of the property. 
It appeared from the document that the vendor might have nothing more 
than a primd facie possessory title : Held that the condition amounted 
neither to a suggestio falsi nor a suppressio veri, — Blenkhom v. Penrose, 
29W.R. 237. 

(xii.) Ch. Div. D. J. — Conditions of Sale — Possession* — The conditions of 
sale of a piece of land, provided that the purchaser should be entitled 
to the possession or the receipt of the rents and profits from a certain 
date : Held that the vendor was bound to give possession to the pur. 
chaser on the date specified, and that evidence to prove a contemporary 
parol agreement varying the condition was inadmissible. — AnJcer v. 
Franklin, 43 L.T. 317. 

(xiii.) C. A. — Specific Performomce — Mistake. — Property correctly described 
in the conditions of sale and of which a correct plan was exhibited in 
the sale-room, was bought by defendant under the impression that his 
purchase included a piece of land usually occupied with, and not fenced 
off from, the property sold : Held that the defendant could not resist 
specific performance. — Tamplin v. Jmies, L.B. 15 Oh. D. 215; 43 
L.T. 520. 

Water 

(i.) Q. B. Div. — Overflow of Canal -- Vis Major — Injuria absque datnno . — 
After an excessive rainfall, the owners of a canal oponed a sluice and 
discharged water from the canal into a brook which, in consequence, 
overflowed into plaintiff’s mines. If the water had not been so discharged, 
the canal banks would have burst, and the mines would have been flooded 
to the same extent, though a few hours later : Held that there was no 
ground of action against the canal owners. — Thomas y. Birmingham 
Canal Co*, 49 L.J. Q.B. 861 ; 48 L.T. 485. 

WiU:- 

(xxv.) Oh. Div. V. O. M. — Charity — Mortmain — Charge on Realty wnd 
Personalty — Apportionment — Where part of a fund charged on real and 
personal estate is given to charities, the legacies to the oharities will 
abate in the proportion borne by the realty to the personalty. HilVs 
Trusts, 48 L.T. 628 ; 29 W.R. 211. 

(xxyi.) Ch Div. V. C. M . — Construction — Bequest of Leaseholds^ Power to 
reia/m Investments, — Bequest to trustees on trust for A. for life with 
remainders over, with power to retain any portions of testator’s property 
in the same state in which it was at his decease, or to sell and- convert 
as the trustees should think flt: Held that the trustees were at liberty 
tp retain short leaseholds held by the testator for such period as they 
should think fit. — Gray v. Sig get's, h*^* 16 Ch.D. 74 ; 49 L.d^. Oh. 819 ; 
29W.E.18. 

(xxvii.) Oh. Div. V. O. B. — Ocmstruction — Bequest of LedseholdA — Power of 
Sale at Discretion* — Where a testator has given a disoretioxiary power cff 
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Bale to hig trastees, the rjale in Eovoe v. LorcS Dartmouth (7 Tea. 187) 
does not apply ; and the Court will not interfere with such discretion. — 
• Theobald v, King^ 29 W.E. 284. 

(xxviii.) Oh. Div. V. C. B.- Qonairuction-^OondiUon suhaequmt in Restraint 
of Marriage^Beal jE?state.— Testatrix devised real estate in strict settle- 
ment to her brother for life, with remainder to his issue in taih with 
remainders over in default of issne^ with a proviso that if the brother 
married at any time a domestic servant, the limitations in favour of 
himself and his issue were to be null and void. The brother married a 
domestic servant after testatrix’s death : Beld that the condition was 
jyood, and the devises over took effect. — Jermer v. Tv/mer, 43 L.T. 468 ; 
29W.R.99. 

(xxix.) Ch. Div> V. C. H. — Construction — Erroneous Redial — Adnawcs— 
Accoxmt, — Testator, having by his will given £7,000 upon trusts for the 
benefit of a married daughter and her children, by a codicil, after 
reciting that the daughter’s husband owed him £5,000, directed that 
unless that sum at least should be repaid before his decease, the sum of 
£6,000 should be taken in part payment and reduction of the legacy of 
£7,000 : Held that the legatee was not entitled to show that the recital 
in the will was erroneous, and that the sum of £5,000 must be deducted 
from the £7,000. — Tomlin v. Underhayf 48 L.T. 630. 

•(xxx.) Ch. Div. M. B. — Construction — Farming 8tocJc»— Where the land is 
given to A. and the farming stock in or about it to B., the latter is 
entitled to the growing crops. — Evans v. Williamson, 29 W.B. 280. 

(xixi.) Ch. Div. M. B — Construction — Gift at Thirty — Mcdntenance — 
Vesting. — Bequest to trustees in trust to pay income to B. for his main- 
tenance till thirty, and then to transfer the capital to him absolutely. 
B. survived the testator, and died under thirty : Held that B. took a 
vested interest. — Isaacson v. Webster, L.R. 16 Ch. D. 47. 

(xxxii.) Ch. Div. V. C. H. — Construction — Gift over on death before Execution 
of Trusts^Vncertainiy. — Bequest of proceeds of real and personal estate 
(directed to be converted, with power of postponement) on trust for 
testator’s three sons and daughter equally, the daughter’s share to be 
retained for her separate use for life, and after her decease for her 
children ; with a direction that in the event of any child of testator 
dying before testator, or before the execution of the trusts of the will, 
having issue, to pay to the issue the share which the parent would have 
taken if living : Held that the gift over on death before execution of the 
trusts of the will was void for uncertainty. — Roberts v. Toule, 49 L.J. 
Oh. 744. 

(xxxiii.) Ch. Div. V. C. B.~ Construction — CHft to Children — Fersonce 
besignatcB — 1 Viet., c. 26, s. 38. — Testator directed his real estate and 
household furniture to be sold at his wife’s decease and the moneys to 
be divided equally between his nine children ; and he bequeathed the 
rest of his personal estate to trustees upon trust to sell and divide the 
same ” equally to and betvfeen all my children ; ” Held that the gift ot 
residuary personalty was to the nine children as persons designated, and 
therefore it fell within sec. 33 of the Wills Act. — Stansfield v. Stansfield, 
L.R. 16 Oh. D. 84 ; 49 L.J. Ch. 760 j 48 L.T. 310; 29 W.B. 72. 

(xxxiv.) Ch. Div. M. B. — ConstrucUon—Gift to Class — Gift at twenty -one — 
Maintenance — Vesting. — GKft of residue to .trustees on trust to fipply 
income or such part as they should deem expedient, for maintenanee of 
testatrix’s children, until they should attain twenty^ne respectivelyi 
and then to transfer the capital to her said children in equal shares, and 
to settle each daughter’s share whether original or accruing j with 
power to the trosteea to advance half of the presumptive share of ai^ 
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of her children, The testatrix left three children of whom one died an 
infant : Beld that the infant d|d not take a vested interest in his 
share. — Barker v. Barker^ L.B. IdlOh. D. 44. 

(xxxv.) Ch. DiV. V. C. H. — Oonstructioin-^Lapsed Bha/re of Besidm-^ 
Intestacy, — B. gave real and personal estate to trustees on trust to sell, 
and out of proceeds to pay debts and divide the residue between five 
persons equally. By a codicil, £. beqoathed to the issue of B., one of 
the five legateeSi all the effects which by the will were bequeathed to B.| 
who, was statdd to be dead, but if there should be no issue living at B/s 
decease, then snoh effects should fall into the residue of the personal 
estate. B. never had any issue : Held that B.*8 share of the residue 
under the will was undisposed of. — Hetherington r,‘Longrigg, L.B. 16 Oh. 
D. 636. 

(xxxvi.) Oh. DiV. V. C. M - Construction — Objects of Vertu amd Taste — 
Furniture — Pictures. — One bequest in a will included all testator’s 
jewels, trinkets, gold and silver plate, china, and objects of vertu and 
taste, and another bequest was of all the statuary, furniture, and other 
effects in his house: Held that pictures in testator’s house valued at 
£16,000, passed under the second bequest.-^Bndgfeman v. Lord 0. 
Fitzgerald, 60 L. J. Ch 9 j 43 L.T. 408. 

(xxxvii.) Ch. Div. M. R. — Construction — Power of Appointvnent-^Bale — 
Ademption. — Testator had a general power of appointment over the 
reversion in fee of real estate, which the trustees had power to sell with 
his consent ; part of the estate was sold and another part contracted to 
be sold with his consent in his lifetime. By a subsequent will he 
appointed the real estate to trustees for 500 years and subject thereto 
to the use of A. and his heirs, and subject to the previous appointment he 
gave all real and personal estate of which he was possessed or over 
which he had a power of appointment to B. : Held that the proceeds of 
sale of the estate passed to B. — Blake v. Blake, L.B. 16 Oh. D. 481. 

(xxxviii.) Ch. Div. M. R. — Construction — Residuary Gift — Hotch~pot---Revo^ 
cation of Share — Lapse, — Testator gave residuary estate to trustees and 
executors on trust for his six children nominatim equally, and he 
declared that none of his children who should receive from him any 
money for advancement should be entitled to any part of his residuary 
estate without bringing in sums so given with interest at £5 per cent, 
into hotch.pot. By a codicil he revoked the gift to his son J., whose 
share in consequence lapsed. J. had received an advancement : Held 
that the hotch-pot clause applied to the s^iares taken by the children in 
the lapsed share, but not so as to increase the share of the testator’s 
widow therein. — Stewart v. Stewart, L.B. 16 Oh. D. 689 j 49 L.J. Oh. 
768 J 43 L.T. 870. 

(xxxiz.) Ch. Div. B*. J. — Construction — Substitution — Vesting. — Gift to 
trustees on trust s^ter a given event to sell and divide amongst all the 
children of T. and W. and the issue of such of them as should be then 
dead, share and share alike, such issue taking only his, her, or their 
deceased parent’s share: Held that the fund was vested in all the 
children of T. and W. who came into existence before the event and 
survived testator, subject to be divested on death before the event 
leaving ij^sue, in favour of such issue. — Moore v. Bailey, 29 W.B. 171. 
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Administration 

(xiv.) Ch. Div- V. C* M. — Eaoecutor — Retainer — 32 ^ 33 Victf c. 46. — An 
executor’s right of retainer is not affected by 32 & 33 Viet., c. 46.— 
Crowder v. Stewart, L.R. 16 Oh. D. 368 ; 50 L.J. Oh. 136; 29 W.B. 331. 

(xv.) Oh. Div. F. J.’— Executor* s Year. — The Court may order administrar 
tion of an estate before the expiration pf a year from the death of the 
testator. — Prosser y. Mossop, 29 W.R. 439. 

(xvi*.) Ch. Div. V. C. M. — Executorship Account — Advances by Banker. — 
One of two executors, who was also a residuary legatee, opened an 
executorship aocount in his own name with a banker, and the banker 
advanced money to him for execntcrial purposes, and securities be< 
longing to the estate were deposited with the banker : Held that the 
banker was justified in making the adyanoes, and entitled to have them 
repaid out of the proceeds of the securities. — Child y. Thorley, L.R, 16 
Ch. D. 151; 29 W.R. 417. 

Agreements and Contracts 

(xiv.) Ch. Div. V. C. M. — Agreement to Settle — Subsequent Settlement , — ^A, 
wrote to B., who had made proposals of marriage to A.’s daughter, that 
she would have £2,000 at once, and £4,000 on the death of A.’s wife. 
A year afterwards a settlement was executed by which A. settled £2,000 
and the marriage then took place : Held that the settlement was a final 
airangement between the parties. — Kingdon v. Tagart, 43 L.T. 688 j 29 
W.R. 278. 

(xv.) Bx. Div. — Breach — Damages -r- Remoteness. — Defendant agreed to 
supply plaintiff with stabling for his horses, but di4 not fulfil his con« 

^ Oases reported only in the Law Times Reports and Weekly Reporter for 

April 30th are postponed till the next Quarterly Digest. 
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tract, aoid plaiutifE was obliged to ta^e the horses about looking for 
stabling, and the horses caught cold : Held that plaintiff could not 
recover damages for injury resulting from the illness of the horses. 
^McMahon v. FieU, 44 L.T. 175 ; 29 W.B. 472. 

(xW.) H. Breach of Forward Contract-^ Measure of Damages. 

damages for the breach of a forward contract to accept goods for which 
there is no market is the amount of damage actually sustained, the 
person who broke tne contract not being liable in respect of additional 
loss caused by the other party not doing what he reasonably ought to 
db, and he not being bound to act otherwise than in the ordinary course 
of business. — Lever. y. Dunkirk Colliery Co., 43 L.T.-706. 

(xvii.) Q. B. Biv. — Champerty — Money Lent to emry on Litigation. — An 
agreement by a person having no interest in an action to furnish money 
to enable one of the parties to carry it on amounts to champerty, though 
the party who is to receive the money enters into no agreement to pro- 
ceed with the litigation. — Ball v. Warwick, 44 L.T. 218 ; 29 W.R. 468. 

(xviii.) C. A. — Contract to pay money to Third Party. — An agreement between 
two parties that one of them will pay a certain sum to a third party 
cannot be enforced by the third party. — Be Fmpress Engineering Co., 
L.R. 16 Ch. D. 126 i 43 L.T. 742 ; 29 W.R. 842. 

(xix.) H.L. — Guarantee-^Building Agreement — Completion of Houses. — Plaintiff 
advanced money to T., who had agreed to build six houses for defendant, 
and defendant agreed to repay the money advanced on completion of the 
six houses in accordance with the contract between defendant and T. 
The contract provided that the houses were to be built under the direction 
of defendant’s surveyor, and the first payment made on the surveyor’s 
certihcate of completion. In an action upon defendant’s guarantee the 
jury found that the houses were completed according to the contract 
before commencement of the action : Held that the surveyor’s certihcate 
was not a condition precedent to the payment of the £110 to the 
plaintiff. — Lewis v. Home, 44 L.T. 66; 29 W.R. 357. 

(xx.) C. P. Biv. — Warranty — Estimated Quantity. — Plaintiffs were informed 
by a commission agent that defendant had about 150 tons of old 
iron in his yard for sale, and they wrote to defendant saying that 
they understood he had about 150 tons of iron for sale, and offered him 
80a. a ton. Defendant accepted the offer, but only delivered 44 tons, 
that being the amount in the yard. The agent had seen the iron in the 
yard, and had said to defendant that it seemed about 150 tons, and the . 
reply was, ** Yes, or more : ** Held that there was no warranty as to 
quantity.— If c Lai/ v. Perry, 44 L.T. 162. 

Arbitration 

(iv.) C. A. — Award — Mistake. — A mistake by the arbitrator as to the legal 
effect of his finding is no ground for setting aside an award. — Greenwood 
V. Brownhill, 44 L.T. 47. 

(v.) C. A. — Claim and Counter-claim — Costs to follow the Event. — A claim 
and counter-claim were referred to arbitration by an order providing 
that the costs were to follow the event unless otherwise ordered. The 
arbitrator awarded that a certain sum was due from plaintiff to defendant 
in respect of all matters in the action : Held that the award must be 
referred buck to the arbitrator to find specifically the issues between the 
parties, and that “ event ” in the reference must be read distributively 
as if it were events.” — Ellis v. Desilva, 44 L.T, 209 j 29 W.R. 493. 

Bankruptcy:— 

(xl.) O. J. B. — Act of Bankruptcy — Bill of Sale — Past Debt. — A farmer gave 
a bill of sale over all his available property to secure a past debt and 
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any further aidvanoes that^oaight be made. Farther advanoes amounting 
to £70 were made, bat these had been more than reooaped by the sale 
of bay off the farm prior to any bankruptcy proceedings : Held that the 
bill of sale was void against the farmer's trustee in bankruptcy. --Ex jparte 
Thw'pe, Re Parker, 48 L.T. 704. 

(xli.) Oh. Diy. V. C. H. — Agreement for Sale or Hire — Distress— Reputed 
Ownership — Fraud on Bankruptcy Laws. — An agreement for the hire of 
wagons at a yearly rent for a fix^ period, with an option of purchase 
for a nominal price at the end of that period, is not, by reasoi^ of a stipu. 
lation that lenders may distrain ets ordinary landlords for arrears of 
rent upon the personal chattels of the hirer in the event of his bank- 
ruptcy, inoperative as against his general creditors. — Leman v. Yorkshire 
Wagon Co., 50 L. J. Oh. 293 ; 29 W.B. 466. 

(xlii.) C. A. — Appeal Stay of Proceedings. — Held, that an appeal from an 
adjudication in bankruptcy ought to stand over pending the trial of an 
action, the result of which, it was alleged, would be to render a fund 
available to satisfy the debt claimed by the petitioning creditor. — Ex 
parte Yeatmam, Re Yeatmom, L.R. 16 Oh. D. 288 ; 44 L.T. 260; 29 W.R. 
457. 

(xliii.) C. A. — Appeal hy Trustee — Costs. — A trustee in bankruptcy presented 
an appeal against the admission of a proof, and before the hearing he 
was removed and a new trustee appointed who declined to proceed with 
the appeal. The appeal was ordered to stand over for a fortnight, and 
was then dismissed, none of the creditors having adopted it, and the 
respondent's costs were ordered to be paid out of the deposit so far as 
it would extend. — Ex parte Sheard, Re Pooley (2), L.B, 16 Ch. D. 110; 
44 L.T. 260. 

(xliv.) C. A. — Appeal from County Court — Time — Bankruptcy Rules, 1870, r. 143. 
— Sundays are excluded in computing the time to appeal from a County 
Court to the Chief Judge. — Ex parte Hall, Re Alven, L.B. 16 Ch. D. 501 ; 
44 L.T. 8 ; 29 W.B, 298. 

(xlv.) C. A. — Composition — Authority to carry on Business — Assignment of 
Book Debts. — Creditors of a liquidating debtor passed resolutions accept- 
ing a composition by instalments, and providing that the trustee should 
enter into possession of the debtor's stock-in-trade and effects On his failure 
to pay any instalment. The debtor continued to carry on. his trade and 
assigned his book debts to secure advances which he applied in carrying 
on his business and paying instalments. He made default in payment 
of an instalment : Held that the assignment was good as against the 
trustee. — Ex parte Allard, Re Rvmons, L.B. 16 Ch. D. 505 ; L.T. 85 ; 
29 W.R. 406. 

(xlvi.) C. A.,— Composition — Debtor's Statement — Non^assenting Creditor. — 
When a debtor, who makes a composition with his creditors, omits from 
his statement one debt due to a non-assenting creditor, but states 
another debt due to the same creditor, the creditor is not bound in 
respect of either debt. — Macdonald v. Chesney, 50 L.J. C.P. 87. 

(xlvii.) C. J. B« — Composition — Reduction of Proof— Application by Bankrupt 
— Locus Standi. — An undischarged bankrupt who has undertcdcen to pay 
a composition has a locus standi to apply to the Court to reduce a proof. 
—Ex parte Bond, Re Bond., 43 L.T. 798 ; 29 W'.B. 292. , 

(xlviii.) C. J*. Tl,- - Composition — Adjournment of Second Meeting — Bankruptcy 
Act, 1869, s. 126.7-The creditois at a second meeting duly convened 
under sec. 126 of the Bankruptcy Act, 1869, have power ta^joum the 
meeting beyond the fourteen days specified in that section.— Far parte 
Knowles, Re Jones, 44 L.T. 160« 

F — Z 
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(xHx.) C. A. — Qomposition Resolutions — Judgment Oreditor — Seizure — Bunk* 
ruptcy Actf 1869, «. 126. — A reeolatiozf accepting a oomposition at tbe 
first meeting of creditors under sec. 126 of the Bankruptcy Act, does not 
become an extraordinary resolution until confirmed at the second meeting, 
and is of no Talidity until duly registered ; therefore a creditor of a 
compounding debtor wlio signs judgment and levies execution for his 
debt before such registration, obtains a valid security on the debtors 
property, and the fact of his having attended the first meeting of creditors 
without voting or proving, raises no countervailing equity against 
him. — Ega pa/t'te MadareUi Re MaccoHat L.R, 16 Oh. D. 634 i 60 L.J. Oh, 
203 j 44 L.T. 36; 29 W.R. 389. 

(1.) O. A. — Composition Resolutions — Refusal to Register — Bankruptcy Actf 
1869, 5.28. — Under sec. 28 of the Bankruptcy Act an absolute discretion 
is given to the Court to refuse to register resolutions for composition. 
Decision of 0. J. B. (Ex parte Murray ^ Re Vurhanif 43 L T. V99) reversed. — 
Ex parte Merchant Banking Co., Be Durham^ 29 W.R. 363. 

(li.) C. A. — Debtor's Statement — Omission. — A debtor in bis statement 
described himself as formerly in partnership with certain persons. 
There were no joint assets or liabilities. The debtor did not mention 
this in his statement, but stated so subsequently at a general meeting of 
creditors : Held that the statement was insufficient and ought not to be 
registered. — Ex parte Buckley, Be Buckley, L.R. 16 Ch. D. 613 ; 44 
L.T. 39. 

(lii.) C. J. B , — Income of Bankrupt — Voluntary Allowance — Bankruptcy Act, 
1869, 5. 90. — A voluntary allowance of which the debtor is in receipt is 
an income within sec. 90 of the Bankruptcy Act, 1869, and the trustee is 
entitled to an order setting aside part of it. — Ex parte Ckatterley, Be 
Wicks, 44 L.T. 169; 29 W.R. 400. ' 

(liii.) C. A. — Jurisdiction of Court — County Court. — Where a matter pro- 
perly within the jnrisdiotion of the Bankrnptcy Court involves also tbe 
character and reputation of persons, it should not be tried before the 
County Court iu which the bankruptcy is proceeding, but in an action 
in the High Court. — Ex parte Armitage, Be Learoyd, Wilson ^ Co., 44 
L.T. 262. 

(liv.) C. J. B. — Leaseholds — Disclaimer — Enlarging Time for. — ^The fact that 
the lessor has availed himself of provisions in the debtor’s lease to 
compel the trustee in liquidation to pay half a year’s rent in advance, is 
not a ground for enlarging the time for giving notice by the trustee 
whethex' he disclaims or not, after the expiration of the 2S days fixed by 
660 . 24 of the Bankruptcy Act. — Ex parte Harris, Be Richardson, L.R. 16 
Ch. D. 613;44L.T. 282. 

(Iv.) O. A. — Liquidation — Buildmg Agreement — Bills of Sale Act, 1864, 5. 7 
(1). — A building agreement contained a clause that, upon default in per. 
formance on tbe builder’s part, the landlord might re-enter, and thereupon 
all materials on the laud should be forfeited to him : Held that the 
proviso for forfeiture was not void under sec. 7, sub-sec. 1, of Bills of Sale 
Act, 1851, against the trustee in liquidation of the builder. — Ex parte 
Newitt, Be Qarrud, L.R. 16 Ch. D. 622 ; 44 L.T. 6 ; 29 W.R. 344. 

(Ivi.) O. J. B. — Liquidation — Contractor's Lien for unpaid Purchase’.money. — 
W. contracted with the debtor to put a set of machinery into a barge 
belonging' to the debtor for £1,050, the money to be paid in two instal- 
ments, the first payable when the machinery was put in, the second after 
the trial trip. Part of the first instalment had been paid, and the barge 
was ready for the trial trip, when tbe debtor filed a liquidation petition, 
and a receiver having been appointed, he took poBsessiou of the barge, 
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which wa49 then Ijing in ddok, entered in the books in W/s name : Held 
that W, had a lien on the barge and machinery for the money dne tinder 
his contract. pa/rte Willoughby ^ Be Westlake, L.R. 16 Oh. D. 604 ; 
44 L.T. 111. 

(Irii.) O. A. — Liquidation — Discharge of Debtor — Small Assets — Registration of 
Resolutions, — Creditors of a liquidating debtor resolved on a liquidation 
by arrangement, and gave the debtor an immediate dischar^. The 
assets were very small, and the registration of the resolutions was 
opposed by a creditor on the ground that the liquidation wds an abuse 
of the process of the Court : Held that the resolutions must be registered. 
Dss parte Mattheios^ Re Sha/rpe, 60 L.J. Oh. 284; 44 L.T. 117. 

(Iviii.) C, A. — Liquidation — Payment of Receiver's Charges,-- A receiver of a 
liquidating debtor’s estate, who has handed over the property to the 
trustees in liquidation, is only entitled to the payment of bis charges 
out of the net assets of the estate, and cannot call for an inquiry into 
the trustee's accounts. — parte Brown, Re Maltby, L.R. 16 Oh. D. 497 ; 
43 L.T. 682. 

.(lix.) C. A. — Liquidation Petition before Adjudication, — When once there is 
adjudication in bankruptcy there is no longer power to go on with an 
arrangement of the debtor's affairs already commenced, either by way 
of composition or in liquidation. — Ex parte Bennett, Re Ward, L.R. 16 
Oh. D. 541 j 44 L.T. 38; 29 W.R. 343. 

(lx.) C. J. B. — Petitioning Creditor's Debt — Equitable Mortgage — Interest, — A 
debtor deposited title deeds with a creditor to secure principal and 
interest u|) to a certain date, and agreed to execute, when called upon, a 
legal mortgage to secure the principal and interest at the rate aforesaid. 
Neither principal nor interest had been paid : Held that the contract 
was to pay interest at the same rate till repayment of the principal, and 
that such interest constituted a good petitioning creditor’s debt. — 
Ex qy arte Furber, Re King, 44 L.T. 319; 29 W.R. 524. 

(Ixi.) C. A,^Proof — Bill of Exchange. — A holder of an accommodation bill is 
entitled to prove for the fnll amount of the bill against the estate of the 
acceptor in bankruptcy, irrespective of value received, but he may not 
receive dividends for more than the amount due to him. — Ex parte 
' GrifUn, Ex parte Newton, Re Bunvard, L.R. 16 Ch. D. 330 ; 44 L.T. 232 ; 
29 W.R 407. 

(Ixii.) C. J. B. — Proof — Part Payment by Surety — Reduction of Proof . — After a 
bank bad proved its debt, but before the receipt of any dividend, a third 
person paid to the bank the amount for which he was liable as the 
debtor's surety : Held that such amount must be deducted from the 
amount of the proof, though, by the bond of suretyship, the surety gave 
up to the bank all his right to dividends under the bankruptcy of the 
debtoi; in part satisfaction of his liability under the bond. — Ex parte 
National Provincial Bank, Re Rees, 44 L.T. 159. 

(Ixiii.) C. J. B. — Proof — Partnership — Share of Deceased Partner. — One of 
three partners having died, the survivors retained in the business, with, 
out any authority to do so, the deceased partner’s share of the capital, 
and divided the profits between themselves equally. They afterwards 
tiled a liquidation petition. There were still some joint debts of the old 
firm unpaid : Held that the administratrix of the deceased partner could 
not prove, in the liquidation, in competition with his creditors in respect 
of his share of the capital. — Ex parte Blythe, Re Blythe, L.R. 16 Ch. 
D. 620. * 

(Ixiv.) O. A. — Receiver in Action-^Receiver in Bankruptcy — Bankruptcy Act,; 
1869, s. 95.— A receiver appointed on behalf of an execution creditor 
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oaoDot lawfully, «eize when a receiver in bankmptoy hae been appointed, 
though the creditor may not have had any notice of an act of bai^mptoy 
by the debtor. — Salt v. Cooper, L.E. 16 Oh. D. 544 $ 48 L.!!. 682. 

(Ixv.) C. j. B. — Secured Oreddtor — Qarmshee Order — Banlrupicy Ad, 1869. 
8$. 16 (5), 95 (8). — A judgment creditor who, prior to the presentation 
of a bankruptcy petition against, but after the commission of an act of 
bankruptcy by the debtor of which he has no notice, has obtained a 
garnishee order nisi attaching moneys due to the debtor, is a secured 
creditor within sec. 16, sub-sec. 6, of the Bankruptcy Act, and such 
garnishee order is an attachment against the goods of the bankrupt 
within sec. 95, sub-sec. Ex parte Billers, Re Cwrtoys, 44 L.T. 224. 

(Ixvi.) C. A. — T^'ustee — Removal of — Bankruptcy Act, 1869, s, 83 (4). — 
Though the registrar can only remove a trustee on good cause shown, 
yet where in removing a trustee he has exercised his judicial discretion 
according to law, the Court of Appeal will not disturb his order, — Ex 
paHe Shea/rd, Re Pooley (1), L.R. 16 Ch. D. 107 j 44 L.T. 259. 

Bill of Exchange:— 

(ii.) H.I.. — Forged Acceptance — Adoption of Signature. — Where a person's 
signature to a bill of exchange has been forged, his mere silence for a 
fortnight after he first knew of the forgery, during which time the position 
of the bank which discounted the bill is not altered, will not be held to 
be an admission or adoption of liability, nor will it work an estoppel.—* 
McKenzie v. British Linen Co., L.R. 6 App. 82; 29 W.R. 477. 

(iii.) C. A, — Indorsement — Right to sue subsequent Indorser — Circuity of 
Action. — Plaintiffs drew bills on U., in respect of goods supplied to him 
which he accepted, and which plaintiffs indorsed to defendant, and 
defendant indorsed back to plaintiffs. The bills were dishonoured on 
presentation. In an actiou by plaintiffs against defendant, the jury 
found that defendant had indorsed and become surety as indorser to 
plaintiffs, so as to secure payment for the goods ; Held that, as there was 
no consideration for the indorsement from the plaintiffs to defendant, the 
plaintiffs were entitled to judgment. — Wilkinson v. Unwin, 29 W.R. 458. 

(iv.) C. A, — Remittances to cover Acceptance — Appropriation. — A bank was in 
the habit of drawing bills on a company which the latter accepted, and 
the bank remitted bills to the company to provide for meeting the 
acceptances. The company stopped payment having accepted bills for 
the bank which had not yet fallen due. At the time of the stoppage, the 
bank had remitted bills to the company some of which had been dis- 
counted. The acceptances were not met, and the bank had to take up 
the bills drawn by it .* Held that the bank was not entitled to follow the 
proceeds of the bills which had been discounted before the stoppage, but 
was entitled to the proceeds of those which had remained in specie. — 
Re Qothenbwrg Commercial Co., 44 L.T, 166; 29 W.R. 858. 

(v.) EC* E* — Right to Securities held by Creditor. — R., a member of a firm of 
R. and Oo., deposited title deeds with the W. bank as security for the 
floating balance due from his firm. Afterwards D. sold a cargo to R. 
and Co. who paid for it by a bill of exchange which B. indorsed aud paid 
into the W. bank. R. and Co. stopped payment before the bill became 
due : Held that D. was entitled to have the security held by the bank 
handed over to him on payment of the balance due from R. and Co. to 
the bank. — Dtmcan, Fox Sf Oo. v. Heyrih amd South Wales Bank, L.R, 
6Aj)p.l; 43L.T. 706. 

(vi.) Q. B. Div. — Undertaking to Renew. — Defendants accepted a bill pay. 
able at four months, upon a writtmi undertaking that, if at the maturity 
of the bill they had not been paid monies due to them on the return of a 
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ship, the drawer would renew the bill. More than four months elapsed 
after maturity oE the bill, and the money had never been paid to 
defendants, and the bill Imd not been renewed : Held that defendants 
were liable in an action on the bill . — Heiron v. Morgan, 44 L.T. 182. 

BiUofSale:— 

(xviii.) O. A. — Consideration— 41 ^ 42 Viet., e. 31, s. 8. — A bill of sale recited 
that the grantee had agreed to lend the grantor £7,850 on the seenrity 
of a bill of sale, and that the bill was executed in pursu/inoe of the 
agreement and in consideration of £7,850 then paid. In fact the £7,850 
was the balance due to the grantee in respect of advances previously 
made to the grantor : Held that the consideration was sufficiently set 
forth and that the bill was valid. — Credit Co. v. Pott, L.R. 6 Q.B.D. 296 ; 
60 L. J. JEx. 106 ; 29 W.E. 326. 

(xix.) Q, B. Div. — Consideration — 41 ^42 Viet., c.31, s.8. — The consideration 
of a bill of exchange was stated to be £700. Tliat sum was paid by the 
grantee to the grantor by two cheques, but, on the second cheque being 
presented, £7 10a. was deducted from the amount of it and retained by 
• the grantee for commission; the borrower at the same tiM giving 
a promissory note for £10 : Held that the consideration was not duly 
stated. — Hamilton v. Chaine, 29 W.R. 488. 

(xx.j Q. B. Div. — No Covenant not to Sell — Sale by Debtor. — G. assigned to 
plaintiff, by a bill of sale, which contained no covenant not to sell, all the 
goods and farming stock then or thereafter on his farm, to secure the 
payment of £26 on demand. Before any demand for payment had been 
made, G. sold some of the goods to defendant, who removed them : Held 
that plaintiff was entitled to recover in an action for conversion, — Payne 
V. F&m, 29 W.R. 441. 

British Honduras, Law of 

(i ) P. C, — Crown Grant — Sovereignty of Crown — Will — Gonsfruetion — 
Effects. — Grants of land in a colony by the Grown afford ample evidence 
that the Crown has assumed territorial dominion in such colony. A 
testator had, under a treaty, the right of ocenpying a parcel of land for 
the purpose of cutting timber : Held that this right was included under 
a devise of his effects. — Attorney -General of British Hondttras v. Bristowe, 
L.R. 6 App, 143; 50 L.J. P.C. 15; 44 L.T. 1. 

Burial Ground :~— 

(i.) Bx. Div. — Exclusive Right of Bm'ial — Grant to one and his heirs — Con- 
version — Election — 15 ^ 16 Viet., c. 85, s. 33. — An exclusive right of 
burial in certain grave spaces was granted by a burial board to E. and 
her heirs, to hold to the said £., her heirs and assigns, for ever, the 
purchase-money being found by her out of her late husband’s estate, of 
which she was executrix, and which he had left to her for life with 
remainder to his children equally : Held that the right descended upon E.’s 
death intestate to her heir-art-law, and that, as the other children had not 
elected to take the testator’s property in its converted state, one of them 
oonld not claim to exercise the right as forming part of the testator’s 
property. — Matthwvs v. Jeffery, L.R. 6 Q.B.D. 290; 60 L.J. Ex. 164 j 4d 
L.T. 796; 29 W.R. 282. 

Ceylon, Law of 

(i.) P. C. — Adverse Possession — Proof— Ordinance No. 22, 1871. — The adverse 
possession required to be proved by the Ordinance of Ceylon, Ko. 22, 
1871, to entitle a defendant to a decree, must be by actual physical 
possession proved by overt acts done on the land in tUspute, —Clarfc v. 
Elphinstone, L.R. 6 App. 164 ; 50 L.J. P.C. 22. 
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Ohariiy:— 

(ii.) CI 3 ,. Div. V* C. "JEL^r^Cha/rity Commissioners^ Consent to i8aZ«— 16 ^ 17 
Victt c. 137, 8. 62 5 16 ^ 19 Viet., c. 124, s. 29. — The Royal Society of 
London being licensed to purchase lands and hold them in mortmain, 
bought certain lands out of moneys ai'ising f roid voluntary contributions : 
Held that the consent of the Charity Commissioners to the sale of the 
lands by the Society was not required. — Ee Royal Sodeiy and Thompson, 
44L.T. 274. 

Club ‘ 

(i.) C. A. — Expulsion of Member. — ^Where a club has expelled a member, 
the Court will enquire whether the expulsion was conducted in accord, 
ance with the rules, but will not review the discretion of the club in 
exercising the power of expulsion unless malice can be shown to have 
influenced that discretion. — Dawkins v. Antrohus, 29 W.B. 611. 

Company 

(xxxv.) Cb. DiV. V. C. M. — Applicationfor Shares — Allotment — Repudiation — 
Costs. — A. applied for shares in a company of which Q. was director and 
chairman, by reason of his confidence in G. Before allotment G. resigned 
his position, and the company allotted shares to A., and told him of the 
retirement of G. Thereupon A. asked to cancel his application, but the 
company refused to consent : Held that A.’s name must be removed 
from the register, with costs of the application as between solicitor and 
client against the company. — Anderson’s Case, Re Scottish Petroleum Co., 
60 L.J. Ch. 269 j 43 L.T. 723 ; 29 W.ll. 872. 

(xxxvi.) C. A. — Agreement by Promoters — Ratification. — A company cannot 
ratify an agreement mad a on its behalf before the company was incor- 
porated. — lie Empress Engineering Co., L.R. 16 Ch. D. 126; 43 L.T. 
742 ; 29 W.R. 342. 

(xxxvii.) C. A. — Agreement signed by Directors — Liability, — Decision of Q.B. 
Div, (see Company i., p. 9) affirmed.— 3/c Co Win v. Qilpin, 29 W.R. 408. 

(xxxviii.) Ch. Div. V. C. H. — Articles — Borrowing Powers — Capital not 
called up. — The articles of a company provided that the directors might 
borrow upon the security of that portion of the capital not called up dr 
of other property of the company a sum not exceeding two-thirds of the 
capital for the time being nob called up. Capital was, by the iutorpre- 
tation clause, to mean the nominal capital from time to time or (as the 
context might require) the capital moneys from time to time of the 
company : Held that the capital not called up referred to in the articles 
included unissued capital. — English Channel Steamship Co, v. Rolt, 44 
L.T. 136. 

(xxxix.) Oil. Div. P. J. — Consiruotien of Special Act — Borrowing Powers — 
8 Viet., c. 16, SB. 41, 42. — ^I’he construction of the special Act of a 
company, incorporated for the purpose of draining and reclaiming land, 
considered with regard to its power to contraot with limited owners, 
and to obtain charges on the property drained or reclaimed, and also to 
borrow money. Secs. 41, 42, of Companies Clauses Act, 1846, do not 
make void an instrument the consideration for which is apparent, though 
not in terms stated. — Landowners Drainage and Inclosure Co. v. Ashford, 
L.R. Ch. D. 411 ; 60 L.J. Oh. 276 ; 44 L.T. 20. 

(xl.) Ok. Div. M. R . — Dividends out of Capital^Preferenoe Sharekoldere — 
Net Profits. — The articles of a limited tramway company provided that 
dividends should be paid only out of profits, after a reserve fund for 
maintenance and repairs had been set aside. The direotors had, for some 
time past, failed to set apart a sufficient reserve fund, and the amount 
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reqnired to resfcora the iiiant of the company exceeded the whole of the 
net pt^oflte in the hands of the directors : Held that the company could 
only declare a di^dend out of net profits after making due provision for 
the maintenance of the tramway ; bnt the preference shareholders, whose 
dividends were dependent on the profits of each year, were entitled to a 
dividend out of the profits of any year after setting aside a proportionate 
part sufficient for the maintenance of the tramway for that year only. — 
Dent y. London Tramways Co.^ L.R. 16 Oh. D. 844; 60 L.J. Oh. 190; 
44L.J. 91. 

(xli.) Ch.< Div. M. R. — Promoter — Fraud — Banhrwptcy — Bankruptcy Act^ 
1869, ss. 31, 49. — On the trial of issues it was found that defendant was a 
promoter of a company and accountable to it for a sura of £108,000 
received by him as profit under undisclosed agreements. 4fter the 
finding of the issues defendant went into liquidation ; Held that 
defendant’s liability was incurred by means of fraud and breach of trust 
within the meaning of sec. 49 of the Bankruptcy Act ; and that it was 
not a demand in the nature of unliquidated damages arising otherwise 
than by reason of a contract, within sec. 31. — Emma Mining Oo. v. Grant, 
29 W.R. 481. 

(xlii.) C. A. — Promoter — Prospectus — Material Concealment — Decision of Fry, 
J. (see Company xxvi., p. 61) reveraed,— Arkwright v. Newhold, 29 
W.R. 465. 

(xliii.) Oh* Div, M. R. — Unregistered Company — Similarity of Hames — 
Infunction — Companies Act, 1862, s. 20. — On motion on behalf of a 
company, incorporated in 1836, and not registered under the Companies 
Act, 1862, for an injunction to restrain defendants from registering a 
new company under a similar name : Held that sec. 20 of the Companies 
Act, 1862, did not apply, and plaintiffs not having alleged fraudulent 
intention on the defendants part, the action was dismissed and leave to 
amend refused. — Hendricks v. Montagu, 60 L.J. Ch. 257 ; 44 L.T. 89. 

(xliv.) C. P. Div. — Winding-Up — Building Society — Foreclosure — Appeal from 
County Court--25 ^ 26 Viet, c, 89, s. 87 ; 30 ^ 31 Viet, c. 131, s. 43 ; 
37 ^ 88 Viet, c. 42, s. 32. — The directors of an incorporated building 
society gave a depositor a bond in which, the funds and assets of the 
society were declared to be held liable for the repayment of the deposit. 
The depositor brought an action for foreclosure on the bond, and while 
the action was pending a winding-np order was made in a County Court, 
and the Judge refused leave to the depositor to continue his action : 
Held that the Companies Acts, 1862 and 1867, apply to the Building 
Societies Act, 1874, and that an appeal on a matter of discretion lay to the 
Court ; that the effect of sec. 32 of the last-mentioned Act is to substitute 
the County Court for the- Court of Chancery, and that the bond was not 
a mortgage, and a foreclosure action could not be maintained upon it. — 
Andrew Sioansea Cambrian Building Society, 44 L.T. 106; Jones v. 
Swansea Cambrian Building Society, 29 W.R. 882. 

(xlv.) C. P. Div. — Winding-up — Contributory — Setoff — Counter-claim, — A 
person who has been duly settled on the list of contributories of a com- 
pany, and on whom calls have been made, cannot, in an action for calls by 
the liquidator, counter-claim for a debt or damages due to him from the 
company. — Government Security Investment Co. v. Dempsey, 50 L.J. 
O.P. 199. 

(xlvi.) Ch, Div. M. R. — Winding-up — Fire Insurance-^Proof-^-Judncafure 
Act, 1875, 8, 10. — The holder of a policy of insmaoce against fire granted 
by a limited company, and which is current at the date of the winding* 
up of the company, is entHlod to prove for the full amount of his poUpy 
when a loss by fii^ exceeding such amount occurs after winding-up and 
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before the time limited for sending in ola5ms against the eompaniy. — Us 
Northern Counties Fire Insurance Oo», 60 L.J. Oh. 278 ; 44 L.T; 28®. 

(xlvii.) Ch. Div* J. — Winding-up — Lease of Mine^ Retention hy Liquidator — 

Rent — A coal mine was let to a company by a lease containing a power 
for the lessor, if rent shonld remain unpaid for 30 days, to stop the 
working of the mine and distrain, and if the distress should be insuffi- 
cient, to enter and determine the lease. Bent became due on November 
Srd, and on the 5th the company was ordered to be wound-up. On 
Deoenlber 6th the lessor required the liquidator to pay the rent, and 
stated that otherwise he should apply to the Court to restrain the 
working. The liquidator did not pay the rent, and continued to work 
the mine : Held that leave should be given to the lessor to distrain for 
the full rent which accrued due on November 3rd. — Ex parte Perkins, Re 
Bilkstone ^ Dodivorth Coal ^ Iron Co., 29 W.K. 484. 

(xlviii.) C, A. — Winding-up — LeoAje to Sue in Name of Company, — A company 
being in course of liquidation, certain costs were ordered to be taxed and 
paid to B. out of the assets. After taxation the liquidators represented that 
there were no assets available, and tliey refused to bring an action 
against former directors to make them account for moneys alleged to 
have been improperly received by them. Held that R.*s solicitors were 
not creditors of the company in respect of the costs ordered to be paid 
to R., and could not have leave to bring the action in the name of the 
company. — Cape Breton Co, v. JP’enn, 29 W.R. 386. 

(xlix.) Ch. Div. V. C. B. — Winding-up — Secured Creditor — Failure of Security 
— Judicature Act, 1875, s. 10. — A creditor of a company believing him- 
self to be fully secured by the hypothecation of a call on the company’s 
shares, made no claim in the winding-up. It afterwards turned out that 
his security was defective, owing to the call moneys hypothecated 
having been paid away : Held that he was entitled to value his security 
and prove for the balance, not disturbing any dividend already declared. 
— Ex parte WilUams, Re Kit Hill Tunnel, L.R, 16 Oh. D, 690 ; 60 L.J. 
Ch.SOS; 29 W.R. 419. 

(1.) Ch. Div. V. C. M. — Winding-up — Servants* Wages — 32 23 Viet, c, 

71, s. 82 — Judicature Act, 1876, s, 10. — The rule in bankruptcy that 
servants wages shall be paid in priority to all other debts is, by sec. 10 
of Judicature Act, 1876, extended to windings-up.— JBe As.-socmiioa of 
Land Financiers, L.R. 16 Oh. D. 373 ; 60 L.J. Ch. 201 j 43 L.T. 755 j 
29 W.R. 277. 

(li.) Ob. Div. V. C. M. — Winding-vp voluntarily — No liquidator Appointed 
— Distress. — On July 30th a company passed a resolution for a voluntary 
winding-up, but appointed no liquidators. The landlord of the company 
distrained for rent. On August 9th liquidators were appointed, and on 
the 18th a curnpulsory order for winding-up was made : Held that the 
distress was validly levied. — Thomas y. Patent Lionite Manufacturing Co., 
44 L.T. 94 ; 29 W.R. 349. 

County Court 

(v.) Q. B. Div. — Admiralty JurisdicUon — Action in rem for Necessaries — 
31 ^ 82 Viet, c. 71, 8. 2. — A County Court exercising Admiralty 
iurisdiotion under County Courts Admiralty Jurisdiotiou Act, 1868, 
cannot entertain a claim for necessaries against a British ship, whoso 
owner is domiciled in Great Britain. — Allen v. Garhutt, Jj.U, & Q.B.D. 
165; 50 L.J. Q.B. 141 ; 29 W,R. 287. * 

(vi.) C. A. — Control over hy High dourt — Notes hy Judges Signing Notes — 
88 ^ 39 Viet, c. 60, s. 6. — Decision of Q.B. Div. (see County Court iii., 
p. 62) affirmed. — Morgan v. Rees,) 44 L.T. 133 ; 29 W.R. 846. 
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(vii.) C« 'B.JXi^r^^CosU’^AMion Bemitted to Ooimty Uouri— 19 ^ 20 Vict,^ 
c. 108, 8, 26--^0rd, 66,— The ooeto of an action remitted by the Superior 
Oourt to the Oounty Court for trial, under 19 & 20 Viot., o. 108, a. 26, 
are not within the jurisdiction of the County Court. — FcM-mer v. May, 
50 L. J. C.P. 295 ; 44 L.T. 148. 

Crimes and Offenoes 

(xi.) O. A. — Assmdt^Oonsent^Suhmission. — Decision of 0. P. Div. (see 
Crimes amd Offences vii., p. 63) affirmed. — Latter v, Braddell, 29 W ,13i» 366. 

(xii.) C. C. H,. — Bigamy — Presumption of Duration of Life. — -In 1864 W. 
married A. In 1868 he was convicted of bigamy for marrying B., A. 
being then alive. In 1879 he married C., and in 1880, C. being then 
alive, he married D. On a charge of bigamy for marrying D., C. being 
then alive : Held that the question should have been left to the jury 
whether A. was not alive when W. married C., as, if so, the marriage 
with C. would be invalid. — Begina v. Willshire, L.E. 6 Q.B.D. 366 j 
44 L.T. 222; 29 W.R. 478. 

(xiii.) Q. B. 33iv. — Corrupt Practices at Election — Information — 33 ^ 34 Viet., 
c. 75, s. 91. — G. was convicted on an information charging him with 
having been guilty of corrupt practices at a school board election 
“contrary to the sub.soction of sec. 91 of the Elementary Education 
Act, 1870 : ” Held that the conviction was bad, as the offence ought to 
have been specified and the time and place mentioned in the information. 
— Regina v. Ingall, 29 W.B. 288. 

(xiv.) Q. B. Div. — Elementary Education Acts-— Attendance Order — School 
Fees — 33 <J^34 Vict.jC. 75, s. 17; 39 ij* 40 Victy c 79, ss. 10-12. — A parent 
who, under an order by a court of summary jurisdiction that his child shall 
attend a board school and that he do see the order complied with, 
causes the child to attend the school but without paying the school 
fees, is not liable to conviction imder sec. 12 of the Elementary 
Education Act, 1876, for non-compliance with the order. — Richardson v. 
Saunders, L.R. 6 Q.B.D. 313. 

(XV.) Ch. Div. F. J. — Forcible Entry — Occupier Holding Ovet; — Damages — 
5 Ric. IL,[c. 1, 8. 8. — Where an occupier unlawfully holds possession of a 
house against the rightful owner, and the owner forcibly enters and 
ejects the occupier, although the occupier cannot claim damages in respect 
of the forcible entry, he can for independent wrongful acts done at the 
time. — Beddall v. Maitlamd, 44 L.T. 248; 29 W.R. 484. 

(xvi.) Q. B. Div. — Malicious Prosecution — Prosecution by Police of Railway 
Company. — An action was brought against a railway company for 
malicious pi’osecution, plaintiff having been prosecuted by the police of 
the company: Held that such action would lie, — Edwards y. Midland 
Rail. Co., L.ll. 6 Q.B.D. 287 ; 60 L.J. Q.B. 281 j 43 L.T. 694. 

(xvii.) C. A. — Parliamentary Oath — Bight to Affirm — Penalty — Informer — 29 
^ 30 Viet., c. 19 ; 82 ^ 83 Viet., c. 68. — It is no defence to an action for a 
penalty for having sat ahd voted in the House of Commons without 
having taken the oath, that the defendant was a person upon whose 
conscience an oath had no binding effect, and that he had, before sitting 
and voting, made a solemn afi^mation. The penalty imposed by sec. 6 
of Parliamentary Oaths Act, 1866, may be sued for by a common 
informer. — Clarke v. Bradlaugh, 29 W.R. 616. 

Debtor and Creditor:— 

(viii.) Ch. Div. V. C. B. — Attachment of Debt — Second Mortgagee^ Sale by 
First Mortgagee.-— Priorities. — A judgment creditor of a second mortgagee 
who has obtained a garnishee order against the mortgagor is not entitled 
to the sarpluB proceeds of the mortgaged estate when sold by the first 
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mortgagee under hie power of sale after <^e date of the order. But the 
holder of a garnishee order against the ilrst mortgagee, it having been* 
obtained after the sale, is entitled to attach the surplus proceeds in the 
hands of the first mortgagee. — Chaiterton y. WaPney^ L.B. 16 Ch. D. 
378 ; 60 L.J. Ch. 227 ; U L.T. 63 ; 29 W.R. 873. 

(ix.) C. P. Piv. Execution - Composition — Failure to withdraw Sheriff. — In 
the absence of malice no action will lie against a judgment creditor for 
not withdrawing the sheriff from possession after the creditor has 
become bound by a composition of the debt. — Phillips y. General 
Omnibus Co., 50 L.J. C.P. 112. 

(x.) Q. B. Div. — Judgment Summons-^ Garnishee Order — Conc'urrent Reme- 
dies, — A judgment creditor obtained an order for the examination of the 
debtor, with a view to ascertaining whether any debts were due to him. 
The debtor failed to appear, and the creditor obtained a judgment 
summons by which the debtor was ordered to pay the amount of the 
debt by instalments : Held that having obtained this order was not 
entitled to an order for the debtor’s attachment for not appearing for 
examination. — Hayton v. Beall, 44 L.T, 131 j 29 W.R. 333. 

(xi.) Cll. Piv. V. C. B . — Price of Officer's Commission — Incumbrancer'S — 
Notice — Priority . — ^The incumbrancer who gives notice to the army 
agents who have received the money paid by the Army Purchase Com- 
missioners for an officer’s commission, first after the publication in the 
Gazette announcing the officer’s retirement, will have priority ; and 
where several give notice simultaneously, they will rank according to 
the seniority in date of the instruments creating their incumbrances.— 
Johnstone y. Cox, L.R. 16 Ch. D. 671; 50 L.J. Oh. 216} 43 L.T. 690; 
29 W.R. 851. 

(xii.) C. A. — Retired Vicar — Assignment of Pension — 84 ^ 36 Viet, c. 44, ss. 

. 10, 12. — A pension granted to a retired vicar under the Incumbents’ 
Registration Act, 1871, is inalienable. — Gathercole v. Smith, 29 
W.R. 434. 

Peikmation : — 

(iv.) P, C. — Slander — Inuendo-^Douhtful Meaning. — In an action for slander, 
if the declaration contains inuendoes, a plaintiff cannot substitute for 
them a prefatory averment in the same declaration imputing motives to 
defendant. If the words complained of have two meanings, one im- 
puting suspicion, and the other guilt, the question in which sense they 
were used is one for the jury, and a witness to whom the words were 
addressed cannot be asked in what sense he understood them. — Simmons 
V. Mitchell, L.R. 6 App. 166 ; 60 L.J. P.C. 11 ; 43 L.T. 710 ; 29 W.R. 401. 

(v.) Q. B, Piv, — Slander — Privilege — Examination before Parliamentary 
Committee. — A witness examined before a Committee of one . of the 
Houses of Parliament is absolutely privileged as to anything he may 
say in his evidence. — Qoffinv. Donnelly, L.R. 6 Q.B.D. 807 ; 44 L.T. 141 ; 
29 W.R. 444. 


Easement 

(vii.) Ex. Piv. — Lease for Years — Right of Way — User of Roadway.— On a 
Special case stated in an action fur damages for wrongful entry, the 
Gonrt was equally divided in opinion as to whether a grant of a right of 
way over the grantor’s land was limited to the use of the way lor the 
special purposes expressed in the grant, or whether it gave an unqualified 
right of ytnj.—Svmnm' v. Schofield, 43 L.T. 768. 

(viii.) Oil. Piv. M* R. — Light— Simultmeous Sale of House md J^d Ad- 
joining ^ — Where the owner of a house and adjoining land sells the house 
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to one and the land to another hy simultaneoos conveyances, each pur- 
chaser being aware of the conveyance to the other, the purchaser of the 
land 18 not entitled to obstruct the lights of the house* — Allen v. Taylor, 
L.R. 16 Oh. D. 855; 60 L.J. Oh. 178. 

Eoolesiastioal Law:— 

(iv.) C. P. Div, '-•Simony — 31 Eliz., c. 6, s, 6. — Plaintiff who was patron and 
incumbent of a living, by the leave of the bishop let the rectory house in 
order to recoup himself moneys expended in patting it in repair. Before 
the end of the lease he resigned and presented the defendant : Held 
that an agreement by defendant, at the time of presentation, to hand 
over to plaintiff any rent he might receive from the tenant of the house, 
was simoniacal and void, but that an agreement by defendant to pay for 
certain removable fixtures according to a valuation was not void*-^ 
Mosse V. KilUck, 44 L.T. 149; 29 W.R. 622. 

(v.) C. A. — Writ de Contumace Capiendo —6 Eliz., c. 22, 3 ; 63 Qeo. 111., 

c. 127, «. 1 ; 12 ^ 13 Vict.\ c. 109, ss. 26, 27. — Decision of Q.B. Div. (see 
Ecclesiastical Law iii., p. 54) reversed on the ground that the writ ought 
to have been brought into and opened in the Q.B. Div. ; and that the 
omission to do so rendered an arrest under the writ illegal. — Dale*s 
Case, EwraghVs Case, L.E. 6, Q.B.D. 376 ; 60 L. J. Q.B. 234 ; 43 L*T. 769. 

Election 

(xii.) C. A. — Municipal Election — Petition — Retv/rning Officer — Respofident— 
85 ^ 36 Viet, cc. 33, 60. — The Mayor, at the time of nomination of can- 
didates for election to a municipal ward, declared the petitioner to be 
disqualified by reason of a mistake in his description on the burgess 
roll ; and the other candidate was declared duly elected. On petition 
against the election : Held, reversing the decision of the C. P. Div. (60 L. J. 
C.P. 185), that the mayor ought not to be made a respondent. — Harmon 
V. Park, L.R. 6 Q.B.D. 323; 60 L.J. O.P. 227; 44 L.T. 81. 

(xiii.) Elect Pet. — Parliame/nt — Bribery — Agent —Proof of Agency. — Held that 
the effect of indirect evidence was to show that A. was an agent of 
respondent. — Collins v. Price, 44 L.T. 192. 

(xiv.) Elect Pet. — Parliament — Corrupt Practices — Agent. — An agent of re- 
spondent gave a holiday to respondent’s work people on the polling day 
and their wages were paid then as usual : Held that respondent’s retnru 
was void for bribery by his agent. The funds of a political association were 
chiefly supplied to the secretary by the respondent, and they were spent 
in treating at meetings held to promote respondent's election : Held that 
the secretary was the agent of respondent. — Truscott v. Sevan, 44 
L.T. 64. 

(xv.) Elect Pet. — Parliament — Bribery — Evidence — Production of Telegrams, 
—Statements made after an election by an agent are not evidence against 
the candidate. An elector may not be asked his political opinions unless 
he has previously avowed them. The Post-office authorities may be 
ordered to produce specified telegrams. — Tomline v. Tyler, 44 L.T. 187. 

(xvi.) Elect Pet. — Pofl'liament— Bribery — Payment of Travelling Expenses , — 
Two out- voters were requested by letter to come and vote foi a candidate, 
and they did so without any promise of payment of their expenses. 
After they had voted a sum equ^ to the first-class railway fare f^om the 
place whence they came and back was paid to them. They, m fact, 
travelled third-class : Held no evidence of corrupt payment,— Mgdm v« 
Passmore Edwa/rds, 44 L.T. 192. 

(xvii.) Elect Pet. — Parliament — Brib&i'y — Agency — Evidence, — The liability 
of candidates for corrupt acts of members of political assodafcions, and 
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what is safiloiexit evidence of bribery and fi.genoy, considered.->/8|pencer v. 
Harrison, 44 L.T. 288. 

(xviii.) !E!l0Ot Pot. — Parliament — Bribery — Evidence — Witness — Apprehend 
«ion.— The Court has no jurisdiction to apprehend persons who evade 
service of subpoenas. Consideration of what evidence is admissible on 
an election petition . — Heywood v. Dodson, 44 L.T. 285, 

(xix.) Sleot Pet. — Pasrliament — Bribery — Withrawal of C/iarfifes.— The Court 
will not actively sanction the withdrawal of charges of oorrujition made 
in an election petition . — Buaffton v. Qarjit, 44 L.T. 287. 

(xx.) Q. B. Div .-^School Boa/rd — Corrupt Practices — Summary Conviction . — 
83 ^ 84 Viet., e. 75, s. 91. — Justices sitting at petty sessions have 
summary powers to deal with offences under sec. 91 of Elementary 
Education Act, for corrupt practices at school board elections . — Begina v. 
Gawd, 60 L.J. M.C. 32 ; 43 L.T. 696; 29 W.R. 289. 

Evidence 

(viii.) Ch. DiV. P. J. — Against Interest — Course of Business . — A statement as 
to receipts from an agent signed by a deceased principal is admissible 
as evidence of the rerd^ paid for a particular property ; but a rent-roll 
signed by a deceased solicitor who was paid to, audit the accounts by 
testing the arithmetic, but not by examining vouchers, is not admissible 
in evidence . — Vivian v. Moat, 44 L.T. 210 ; 29 W.R. 504. 

(ix.) C. A. — Deed — Stamp — 83 ^ 34 Viet., c. 97, s. 17. — Decision of M. R. 
(see Evidence iii., p. 16) affirmed . — Whiting to Loomes, 29 W.R. 486. 

(x.) Ch. Div. P. J. — Inconsistent Staie^ne^it of Defendant — Recalling 
Witness — 17 ^ 18 Viet., c. 126, s. 28. — Where defendant, who claimed to 
be owner of a mill,deuiedjon cross-examination that he had ever stated that 
he was tenant only, plaintiff was allowed to call a witness to prove that 
defendant had so stated, though the same witness had been previously 
examined . — Sylces v. Haig, 44 L.T. 67. 

Praud 

(i.) O. A* — Misrepresentation — Damages. — ^T. having applied to plaintiff for 
a lease of certain premises, gave defendant as a reference, and defendant, 
in reply to express enquiries by plaintiff, stated that he knew T. to be in 
a good and responsible position. In fact defendant knew that T. had no 
means and had twice previously failed iu business : Held that defendant 
was answerable to plaintiff in damages for this misrepresentation, T. 
having deserted the premises without paying his rent . — Leddell v, 
McDougall, 29 W.R. 403. 

Highway 

(ix.) H. Xi. — Repair — Turnpike Trust — Compensation for Damiage — 11 ^’12 
Viet., c. 68, 8. 144. — Defendants agreed with the trustees of a turnpike 
road to repair and maintain the footway only of the road. They raised 
the level of the footway and thereby caused damage to property of the 
plaintiff : Held that this damage was the subject of compensation under 
sec. 144 of the Public Health Act, 1848. — Mayor of Accrington r. Nutter, 
48 L.T. 710. 

(x.) O, P, Div , — Subsidence of Land — Raising of Road by Local BooA'd — 
Owner of Houses — Compensation — 38 ^ 89 Viet., c. 66, ss. 144, 808. — 
Plaintiffs were owners of houses abutting on a highway which was vested 
in a local board acting under the Public Health Act, 1876, and having 
the powers and liabilities of surveyor of highways. In 1876 the surface 
of the highway and the land on which the houses were built subsided so 
that a pi^ of the roadway became liable to be flooded $6 as tb render 
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traffic impossible. The local board raised the roadway at this placOi and 
plaintiffs raised their biases in proportions Held tW plaintiffs were 
not entitled to oompensation from the board in respect of the cost of 
raising- their houses. — Bwrgess v. Northwieh Local Boards LiB. 6 Q.B.D. 
264 5 So li. J. O.P. 219 ; 44 L.T. 164. 

Hiisband and Wife 

(xviii.) Ch, DiV. V. C. Bt,~-^Beqm8t to Wife of SoUcitof’-^Will diranun hy 
Husband — Implied Trust — Reduction into Possession, — A testator left 
property to a married niece without any provision for seonring it to her 
separate use^ and appointed the niece's husband, who was his solicitor 
and who drew the will, his sole executor. The testator and the husband 
having both died: Held that the husband could not be declared a 
trustee for his wife of her share of the testator's estate, but that she had 
a right to so much of it as had not been reduced into possession by her 
husband by change of investment. — Wilson v. Birchall, 44 L.T. 243; 
29 W.R. 461. 

(xix.) P. D. A. Div. — Divorce — Absence of Petitioner — Affidavit verifying 
Petition, — Where petitioner in a suit for dissolution of marriage was 
engaged on military service abroad, where there was no person having 
authority to take affidavits, the Court allowed the petition to be verified 
by the affidavit of his solicitor. — Bruce v. Brucet 29 W.R. 474. 

(xx.) P. D. A. Div. — Divorce — Desertion — Evidence of. — A husband left his 
wife in possession of the family house, and subsequently, with her assent, 
visited his children there, but did not return to cohabitation with his 
wife, or hold any communication with her : Held no evidence of 
desertion. — Taylor v. Taylor, 44 L.T. 81. 

(xxi.) P. D. A. Div. — Divorce — New Trial, — After decree nisi for dissolution 
of marriage had been pronounced a new trial was directed, and on the 
second trial the Court again pronounced a decree nisi. After the 
expiration of the term for moving for a new trial and more than six 
months after the first trial, the Court made the original decree absolute, 
without waiting till the expiration of six months from the date of the 
second trial. — Sheffield v. Sheffield, 29 W.R. 623. 

(xxii.) C. A, — Divorce in Scotland, — ^The English Divorce Court will recognise 
as valid the decree of a Scotch Court dissolving the marriage of 
domiciled Scotch persons, though married in England. — Han^vey v. Parnie, 
43 L.T. 787; 29 W.R. 409. 

(xxiii.) C, A. — Married Woman — Separate Estate-^Deht — Charge'^Interim In^ 
junction, — A creditor cannot obtain an interim injunction to restrain a 
married woman from dealing with her separate estate pending the trial 
of an action to establish a charge against it. Decision of V.O.M. (L.R. 
15 Ch. D. 871) reversed. — Robinson v. Pickering, 44 L.T. 166; 29 
W.R. 886. 

(xxiv.) P. D. A. Div. — Nullity of Mairiage — Decree Nisi — Respondents Motion 
to make Absolute — 36 ^ 87 Viet,, c. 31, s, 1. — The Court will not, upon 
the motion of the respondent, make absolute a decree nisi in a suit 
for nullity of marriage. — Halpin v. Boddington, 44 L.T. 262 ; 29 W.R. 444. 

(xxv.) P. D. A. Div. — Protection Order — Discharge after Wife's death — 
Probate Action — Counter-claim, — It is oompetant for a husban^, after 
the death of his wife, to apply to have a protection order discharged, 
on the ground that it was obtained fraudulently without his knowledge ; 
and he can make such application by way of oounter.claim in an action 
for probate of his wife's will. — Mudge v. Adams, 44 L.T. 186; 29 
W.B. 807. 
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(xxyi.) Ch. Div. V. C. M* — Settlement-— JoinUTemncy — Severance. — A 
marriage settlement contained a covenant by the intended wife and 
husband to assign to trastees any personal estate which should, daring 
the coverture, vest in her or in her husband in her right. At this time 
she was entitled, as joint-tenant with her sister, to personal property 
expectant on the death of B., who died daring the coverture : Held that 
the joint-tenancy was severed by the marriage and the covenant to 
assign. — BailUe v. Trahemet 60 L.J. Ch. 195 ; 44 L.T. 247* 

(xxvii.) Ch. Div. V. C. M. — Wife's Eqvdty to Settlement — Wa/iver^^Infant, — 
An idfant married woman cannot waive her equity to a settlement. — 
Shipway v. Ball, L.R. 16 Oh. D. 376; 60 L.J. Ch. 268; 44*L.T. 49; 29 
W.R. 302. 

Justice of Peace 

(i.) Q. B. Div, — Disqualifying Interest — Urban Authority — Municipal Cm’- 
poration. — By a local Act the corporation of a borongh was made the 
authority for the execution of the Act, with power to direct prosecutions 
for that purpose. An information for an offence under the Act having 
been preferred by an officer on behalf of the corporation, a summons 
was issued upon it by a justice who was also a member of the corpora- 
tion, and it came on for hearing before justices not members of the 
corporation : Held that the summons was improperly issued, and could 
not be heard. — Regina v. Gibbon, L.R. 6 Q.B.D. 168 ; 29 W.R. 442. 

Landlord and Tenant-— 

(xiv.) Q. B. Div. — Bankruptcy of Lessee — Disclaimer — Sub- Lessee.-- When a 
lessee sub-lets and afterwards becomes bankrupt, and his trustee dis- 
claims, the lessor is entitled to eject the sub-tenant.— jSwalley v. Harding, 
L.R, 6 Q.B.D. 871. 

(xv.) Ch. Div. P. J. — Covenant — Beerhouse. — A tenant covenanted not to 
use a house as a public house, tavern, or beerhouse : Held that the 
selling beer to be consumed off the premises under a grocers license was 
not a breach of the covenant. — Holt v. CcHlyer, 44 L.T. 214 ; 29 W.R. 502. 

(xvi.) C. A. — Lease — Collateral Agreement, — A railway company let premises, 
tiirough their agent, to defendant, on a weekly tenancy determinable by 
a week’s notice on either side, and the agent gave defendant a memo- 
randum stating : ** Tea may have the premises as per agreement until 
the company require to pull them down.*' The company afterwards 
required the premises for their own occupation, but did not intend to 
pull them down, and gave defendant a week’s notice to quit : Held that 
the company were entitled to recover possession, and that the memoran- 
dum gave defendant no equitable claim against them. — The Cheshire Lines 
Committee v. Lewis, 60 L!7. C.P. 121 ; 44 L.T. 298. 

(xvii.) Ch. Div. P. J. — Yearly Tenant — Notice to Quit — Disclaimer of Land- 
lord's Title. — A tenant from year to year who disclaims or repudiates 
the existence of the relation of landlord and tenant between himself and 
his landlord, is not entitled to receive notice to quit before ejectment. 
—Vivian V. Moat, 44 L.T. 210 ; 29 W.R. 604. 

Land Clauses Act 

(vii.) Ch. Div. V. C. H. — Interim' Investment — Application qf Dividends — 
Tenant for Life and Remaindermen. — A tenant for life of settled lands 
granted, under a power, repairing leases of the lands. The lands were 
afterwards taken by a railway company, and the money paid into Court 
and invested. The income from the purchase-money was in excess of 
the aggregate rental under the leases : Held that the tepaut for life was 



QtURTERLY DIGEST, 93, 

only eniiUed to 80 mnch 'of the income as wtt8 equal to the a^^cegate 
rental tinder the leases, and that the rest must be accnmulated a^d 
applied as in Woottm^s Estate (L.R. 1 Eq. 689 j 85 L J. Ch. 805),— Ee 
Wilkeses Estate, L.E. 16 Oh. D. 697 ; 60 L J. Ch. 199. 

(viii.) Oh. Div. V, C. M. — payment out to Offi-cial Trustee of Charity Funds 
— ReAnve8tment--Cost8.--^WherB the purchase-moneys of lands belonging 
to a charity which have been taken compulsorily, have been ti*ansf erred 
to the ofBcial trustee, the purchasers of the lauds are not liable to pay 
the costs of re .in vestment. — Re JBUhop Monk's Hovjield Trust, 43 L.T. 
793 ; 29W.E.462. 

(ix.) Ch. Div. V. O. M . — Re-investment — Redemption of Land Tax — Costs’—- 
HpecialAot. — ^Adock company’s Act authorised re.investment of purchase- 
money in the redemption of land tax, discharge of incumbrances, or 
otherwise in the purchase of lands and hereditaments, and directed that 
when purchase-moneys should be applied in the purchase of lauds and 
hereditaments the Court might order the company to pay the costs : 
Held that the Court could order the company to pay the costa of re- 
investment in the purchase of redeemed land tax. — Ex parte St, Katlie^ 
rime's Hospital, Regent's PaA% 44 L.T. 62 ; 29 W.R. 495. 

(x.) Ch. Div. V. C. M . — Sale hy Trustee — AppoinUnent of Trustee as 
Surveyor . — A trustee holding property upon trust for a married woman 
absolutely for her separate use, is a person enabled to sell and convey 
under the Lanjs Clauses Act, 1846. Trustees selling under sec. 7 of the 
Act appointed one of themselves to act as surveyor on their behalf to 
make the valuation required by sec. 9 : Held that this was such an 
irregularity as to invalidate the proceedings.— Peters v. Lewes and East 
Orinstead Rail. Co., 60 L. J. Oh. 172 ; 29 W.R. 422. 

Limitations, Statutes of 

(v.) Ch. Div. V. C. M . — Tenants in Common — Aclcnowledgmmt after 
Statutory Period— S ^ 4 Will. IV., c. 27, s. 34.— The title of A. and B., 
tenants in oomraou of land, accrued in 1883. A. then took possession, 
and till 1864 never accounted to B. From 1864 to 1878 he accounted, 
and then he claimed to bo entitled in severalty under 3 & 4 Will. IV., 
c, 27, s. 84; Held that A. had lost the benefit of the Statutes of Limitation 
by acknowledging B.’s title after the expiration of the period.— Scmdera 
V. Sanders, 44 L.T. 171 j 29 W.R. 413. 

Lunacy ;— 

(iii.) C, A, — Allowance to Poor Rielatives. — A widow had been in the habit, 
before she became of unsound mind, of making allowances to certain 
poor relations out of her income. The Court ordered the allowances to 
be continued from the date when the lunatic was so found. — Re Mac* 
kenzie, 43 L.T. 681. 

(iv.) C# A. — Heath of Lunatic — Costs of Unheard Petition.— A lunatfc having 
died before the hearing of a petition to confirm the Master's report, the 
Court made no order on the petition, which was, in the absence of a legal 
personal representative of the lunatic, ordered to stand over with liberty 

• to apply as to costs when the fund in Court came to be dealt with* — Re 
Popkam, 29 W.R. 403. 

(v.) O, A. — Pa/idition — Sale — Conversion — Partition Act, 1868, s, S.—rReal 
estate, to a share of which a lunatic was entitled, was sold under the 
decree in a partition action, and the proceeds paid into Court : Held ihaA 
the proceeds must be treated as realty on the death of the lunatio 
intestate. — Re Barker, 44 L.T, 23. 
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Master and Servaxit 

(tii.) C. A.,^^C(mtraet for emlusive Personal Service — MaUcioushi Procuring 
Breach of — An action lies for maliciously procuring a breach of a con- 
tract to give exclusive personal service for a time certain, if damage 
aooraes; though the employer and employed do not stand in the 
strict relation of master and servant. — Bowen v. Hallf L.R. 6 Q.B.D. 
838 ; 44 L.T. 76 ; 39 W.R. 367. 

(iv.) C. P. jDiV. — Negligence — Scope of Authority, — Defendants occupied 
offices in a house over plaintiff’s premises, and a clerk of defendants’ 
went into a private room of one of the firm after his employer had left 
for the day, and washed bis hands in a lavatory there, and left the water 
tap running, whereby plaintiff’s premises were injured. The clerk had 
no business to enter the room : Held that defendants were not liable. — • 
Stevms V. Woodward, L.R. 6 Q.B.D. 318 j 50 L.J. C.P. 231 j 44 L.T. 153; 
29 W.R. 606. 

Metropolitan Management 

(v.) C. A. — Drainage — 25 ^ 26 Viet., c. 102, «. 6. — Decision of V. C. H. (see 
Metropolitan Management ii., p. 21) affirmed. — Metropolitan Board of 
Works V. L. ^ N. W, Rail Co., 44 L.T. 270. 

Mines 

(V.) C. A . — Fixtures — Bight of Landowner — High Peak Customs, — Miners 
under the customs of the High Peak in Derbyshire, are entitled to 
remove, during the continuance of their mining rights, buildings which 
they have erected for mining purposes on the surface of the land. — 
Wake V. Hall, 44 L.T. 42. 

(vi.) Oh. Div. V. C. B . — Forest of Dean — Forfeiture of Qale — 1 ^ 2 Viet., 
c. 48, s, 29. — When a gale is forfeited for non-user under the provisions 
,of the Forest of Dean Acts, the forfeiture is complete on service of the 
notice of forfeiture without actual re-entry by the Crown. — Ex parte 
Young Orindell, 50 L.J. Oh. 221 ; 43 L.T. 726. 

Mortgage: — 

(xvii.) C. A. — Foreclosure Absolute — 3 ^ 4 Will, 1 V., c. 27 ; 1 Viet,, c, 28. — An 
action was brought by a legal mortgagee, within twenty years next after 
an order of foreclosure absolute, to recover possession of the land : Held 
not to be barred by the Statutes of Limitations, though more than 
twenty years had elapsed since the legal estate in the land had been 
conveyed to the mortgagee and since the last payment of principal or 
interest under the mortgage,— Heath v. Pugh, L.R. 6 Q.B.D. 346. 

(xviii.) Ch. Div. V. C. B.- Breach of Trust — Notice. — Throe of four next of 
kin of an intestate signed a memorandum authorising the fourth next of 
kin, F., who was also administrator, to borrow upon the security of cer- 
tain leaseholds belonging to the intestate’s estate, such money .as F. 
required for the purposes of the estate, and to Charge their shares with 
the interest. This power was never exercised, and three years after- 
wards the administration accounts were finally settled. Subsequently 
F. borrowed money on the leaseholds for his own purposes, the niort- 
gage professing to be executed in pursuance of the authority. Ko notice 
of this was given to the other next of kin : Held that this mortgage did 
not affect the shares of the other next of kin, and that they Were entitled 
to an assignment from the mortgagee of their shares of the mortgaged 
property.— -Jones v. StdJmasse^', L.R. 16 Oh. D. 677 j 29 W.E. 497. 

(xix.) p. A.^ConsolidaUon. — Two partners who held a lease of a house 
determinable on their bankruptcy by re-entry, mortgaged it* They 
afterwards took a third person into partnership and agreed to hold the 
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equity of redemption in trust for the partnership. The new firm mort- 
gaged another house to the same mortgagee. On the bankruptoy of the 
firm the lessor determined the lease of the first house and re-entered : 
Held that the mortgagee had no right to consolidate. — E(d parte Williams, 
Be Maggett, L.B. 16 Oh. D. 117; 60 L.J. Oh. 187; 44 L.T. 4; 29 W.R. 
814. 

(xx.) P, C# — Interest — Mistake — Settled Account re-qpened.— Where a mort- 
gagee’s account has been settled on the footing of compound interest 
with half-yearly rests, under a mistake by both parties, the account was 
ordered to be re-opened. — Daniell v. Sincl-aAr, L.B. 6 App. 181. 

(xxi.) Ch. Div. V. C. B. — Mortgagee in Possession — Red&tnpUon — Disability 
— 37 ^ 38 Viet., c. 57, ss. 3, 7. — The twelve years’ bar to redemption 
suits against a mortgagee in possession prescribed by sec. 7 of Beal 
Property Limitation Act, 1874, is absolute, and is not affected by the 
provisions as to persons under disability in the third section. — Poster v. 
Patterson, 29 W.B. 468. 

(xxii.) Ch.. Biv. V. C. Mortgagee in Possession — Rent exceeding Interest 
— Accounts. — A mortgagee in possession brought a foreclosure action, and 
in his statement of claim did not allege that interest was in arrear when 
he took possession. The mortgagor alleged in bis defence that the rent 
received greatly exceeded the interest ; Held that the accounts must be 
■ taken with annual rests. — Carter v. James, 29 W.B. 487. 

Municipal Law 

(ix.). Q B. Biv. — Municipal Corporation — MaUeious Prosecution — Costs of 
Constable — 6 ^ 6 Will. IV., c. 76, s. 82. — The chief constable of a 
. borough having, by direction of the borough magistrates, laid an informa- 
tion against a person for conspiracy, an action for malicious prosecution 
was brought against him and a verdict recovered for £200 : Held that the 
town council could not order payment of the constable’s costs out of 
the borough fund or rate under sec. 82 of 5 & 6 Will. IV., c. 76. — Regina 
V. Mayor of Exeter, L.B. 6 Q.B.D. 136 ; 44 L.T. 101 ; 29 W.B. 441. 

Negligence 

■ (i.) C. P. Biv. — Injury — Defective Railings. — ^A boy of four years ’accom- 
panied his sister who went on business to defendant’s house. The 
railings of the steps leading to the house door were defective, and the 
boy in consequence fell through the railings and was injured : Held that 
an action would not lie against defendant, as there was no concealed 
danger. — Burchell v. Hickisson, 60 L.J. O.P. 101. 

(ii.) C. P. Biv. — Injury — Driving in Public Thoroughfare. — A horse draw- 
ing a brougham under the care of defendant’s coachman, suddenly bolted 
and swerved on to the footway and injured plaintiff ; Held no evidence 
of negligence to go to the jury. — Mcmxoni v. Douglas, L.B. 6 Q.B.D. 146 ; 
60 L.J. O.P. 289 ; 29 W.B. 426. 

Partition:— 

(vi.) Ch. Biv. V. 0. M. — Request for Sale — Married Wormn — Convert 
sion — 89 ^ 40 Viet,, c. 17, s. 6.— In a partition action an order for sale 
of a married woman’s share of real estate, when made with her con- 
sent or at her request under ^ec. 6 of Partition Act, 1876, operateisr as a 
conversion of her share into personalty. Such request should be made 
by a person specially authorised to act on her behalf hx the action. 
Wbmi her share of the proceeds of sale is under £200, the Court will 
order it to be paid out to her upon her separate receipt and on affidavit 
of no settlement, dispensing with her separate examination.— Wallace v. 
Greenwood, L.B. 16 Oh. D. 862 ; 60 L.J. Oh. 289 ; 48 L.T. 720. 

G — 2 
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, (vii.) Oh* Div, M. H.~iSfaZ6 — Absent Pariies—^9 ^ 40 Victy^ c, 17, s. 8.— • 
Where, in a partition action asking for sale, all the parties interested 
are not before the Court, the judgment order should not be prefaced 
with an opinion of the Court that a sale is more beneficial for the persons 
interested than a partition. — Prcignell y. Batten, L.E. 16 Ch. B.dfiO j 60 
L. J. Ch. 272 ; 48 L.T. 749 ; 29 W.E. 495. 

Partnership 

(vi.) H, ti. — Ai'ticles — Covenant not to Assign — Assignment hy one Partner 
N to Ariother. — Articles of partnership between A., B., and 0., contained a 
clause that it should not be lawful for a partner to assign his shai*e to 
any person or persons, and any such assignment was declared to have no 
effect as regarded the partnership. A. agreed to sell to B. his share in 
the partnership, but A.*s name was retained in the books, and 0. knew 
nothing of the assignment till after A.’s death, when he sought to have 
it set aside : Held that the agreement was legal and did not infringe the 
articles of partnership.— Cassels v. Stewart, L.E. 6 App. 64. 

Patent 

(iii.) C. A. — Novelty — Infringement — Manvfacture Abroad. — ^To prove want 
of novelty in a patented process the prior publication must be that of 
such precise information as is required in a specification. The sale in 
England of an article made abroad by a process patented in England is 
an -infringement of the patent. — Von Hey den v. Neustadt, 60 L.J. 
Ch. 126. 

(iv.) P. C, — Renewal — Expired foreign Patent — Patentee's Accounts, — An 
English patent may be renewed though a foreign one has been taken 
out and allowed to expire. A patentee applying for the prolongation of 
a patent should furnish a full and satisfactory account of all receipts 
and payments. — Re Adaio'*8 Patent, L.E. 6 App. 176. 

(V.) P. c. — Renewal — Limitation of Application. ’^Prolongation of letters 
patent for improvements in breaks granted, the new patent being limited 
to the application of breaks to certain specified machines. — Re Napier's 
Patent, L.E. 6 App. 174. 

Poor Law • 

(vii.) Q, B. Div. — Rate — Refreshment Boom — Appeal — Evidence. — Upon 
appeal to sessions against a rate in respect of premises occupied as a 
refreshment room at a railway station, and neld at an annual rent under 
a lease, the appellant may give evidence of his actual receipts and ex- 
penditure to show that the value of the premises is less than the rent 
paid. — Ola/rh v, Alderhurxj Assessment Committee, L.E. 6 Q.B.D. 139 ; 60 
L.J.M.0.83i 29 W.E. 334. 

(viii.) Q. B. Div.—Settiemeni — Residence in Charitable Institution — 9 ^ 10 
Viet, c. 66, «. 1 ; 89 ^ 40 Viet, c. 61, s. 84. — A pauper lunatic resided 
for more than three years at a home for penitents in appellant’s union, 
where she was maintained by the funds of the institution. Tim home 
was supported by voluntary chaiitable donations : Held that the pauper 
had acquired a settlement in appellant’s union.— Fulham Ouou'dians v. 
Isle of Thanet Gua/rdiems, 44 L.T. 188 ; 29 W.E. 470. 

Power of Appointment 

(iv.) Ch. Div. V. C. H. — General Gift — Charge of Debts. A fund was 
settled on trust for A. for life, and after her death as she shonld appoint, 
with a gift over in default of appointment. A., by her will, gave idl her 
real and personal estate to M. and L., in certain proportions, appointed 
an exeentrix, and charged her said property with payment of debts. 
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L. died before A,, wbo died possessed of no other property than the fund 
Bubjeot to her power of appointment ! Reid that the fund ought to be 
treated as her general personal - estate.— HmsZey v. TcTceringill, 
29 W.R. 600. 

Practioej— 

(oii.) C. P. Div. — Achnowledgnient by Married TFoman — Infant — 3 ^ 4 
Will. IV., c. 74, s. 84. — An indenture of settlement had been ordered by 
a Vioe-Ohancellor to be executed by a married woman, an .infant. The 
0. P. Diy. allowed the certificate of acknowledgment to be varied by 
omitting the words, “of full age.” — Re Lacey, L.E. 6 Q.B.D. 164; 44 
L.T. 110; 29 W.R. 442. 

(oiii.) C. A. — Appeal — Case Stated by Quarter Sessions — Jitdicature Act, 1873, 
if. 45. --When the Q. B. Div. in the exercise of its original common law 
jarisdiotion,- afhrms or quashes an order of sessions, an appeal lies to 
the Court of Appeal, although no leave to appeal be given.— v. 
Savin, L.R. 6 Q.B.D. 809. 

(civ.) C. A. — Appeal — Enlarging Time — Ord. 57, r. 6. — Decision of 0. P. Div. 
(see Practice lii., p. 63) affirmed. — Carter v. Stubbs, L.R. 6 Q.B.D. 116 ; 
60 L.J. O.P. 161; 43 L.T. 746. 

(cv.) C. A. — Appeal — Motion to Set Aside Judgment — Misdirection — Refusal 
to Withdraw from Jury. — When on a trial before a jury, the judge 
refused the defendant’s application to withdraw the case from the jury 
on the ground that there was no evidence, and judgment was given for 
plaintiff : Held that a motion to set aside the judgment should be made 
to the Divisional Court, and not to the Court of Appeal. — Olathe v. 
Midland Rail. Co., 44 L.T. 131. 

(ovi.) 0. A. — Appeal — Notice by Respondeni-^Ord. 68, r. 6. — A respondent who 
seeks to have an order varied on a point in which the appellant has no 
interest, cannot proceed by notice under Ord. 58, r. 6 ; but most give 
notice of appeal.— Cavander's Tnists, L.R. 16 Ch. D. 270 ; 50 L.J. 
Ch. 292; 29 W.R. 405. 

(evil.) C. A. — Appeal — Person not a Party. — In an action by a plaintiff on 
behalf of himself and all other foreign holders of Peruvian bonds, on a 
motion to appoint a receiver, L., who was not a party to the action, 
appeared, but the judge refused to hear him: Held that it was not 
competent for L. to appeal, — Watson v. Cave, 44 L.T, 4D ; 29 W.R. 433. 

(cviii.) C. A.— Appeal — Time — Order in Winding-up. — Leave to appeal from 
an order made in a winding-up directing money to be paid to the liquidator, 
was given after the expiration of the time for appealing, when the 
principle on which the order appealed from was founded had been over, 
ruled in another case in the Court of Appeal. — Ra Normanton Iron and 
Steel Co., 50 L.J. Ch. 223 ; 29 W.R. 300. 

(oix.) C. A. — Appeal — Withdrawal of — Revocation. — Defendant having given 
notice of appeal, his solicitor wrote to plaintiff proposing to withdraw 
the appeal. Plaintiff gave his consent to this, and two days afterwards 
defendant’s solicitor wrote revoking the withdrawal : Held that the 
agi‘eemeni to withdraw the appeal was binding on defendant, and that 
if he wished to appeal he ought to apply for leave to give fresh netice of 
appeal. — TFalson v. Oavs (2), 44 L.T. 117. 

(ox.) P, D. A. Div. — Appeal to House of Lords— Divorce --^Decree NisL— 
It is improper to appeal direct to the House of Lords from a deoree nisi 
for dissolution of marriage; and such an appeal will therefore not 
operate as a ^tay of prooeedings. — RoVertson v, ^bertson, 44 L.T. 253. 
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(oxi.) Oh* Diy* V. 0* B. — Attachment — Notice of Motion for--Beiri)ic 0 -rrOrd, 44, 
r. 2. — A notice of motion for a writ of attaoWent to issne againet a party 
ehonld be served personally.— jSfami v. Perry, 40 LJ . Oh. 251 1 44 L.T 248. 

(cxii.) 0. A. — Oonterrvpt — Advertishig pendente Ute — Champerty, advertise 
for dooumentary evidence pendente Ute is not a contempt of Court ; and 
advertisements addressed to persons having a common trade interest in 
a snbjeot.matter under litigation, soliciting sabsctiptions to proseonte 
the litigation, are not illegal. — The Plating Co, v. Farguharaxm, 29 W.B. 

610. c 

(oxiii.) C. A.^ — Coats — Abandoned Appeal, — C. gave notice of appeal on December 
20th bnt did not set it down. On Jannary 11th he withdrew his notice, and 
the next day respondent wrote to G. saying that he had delivered briefs, and 
that unless 0. would undertake to pay respondent’s costs of the appeal, 
the usual proceedings would be taken to enforce payment. 0. did not 
answer this letter. An order was made on respondent’s motion that the 
appeal should be dismissed, and that 0. should pay the costs of the appeal 
and of that application. — Charlton v. Charlton, L.R. 16 Oh. D. 278 ; 29 
W.R. 406. 

(cxiv.) Ch. Div. M. B. — Costs — Administration Action — Defaulting Executor,. 
— When two executors are defendants in an administration action, and 
retain the same solicitor, if one of the executors is indebted to the 
estate, the other executor will be allowed only his own costs out of the 
one set allowed, and the taxing-master will be left to appropriate them. 
• — Smith V. Dale, 29 W.R. 330. 

(cxv.) Ch. Div. V. C. B. — Costs — Admmistration — Disputed Accounts, — The 
residuary legatee having objected to certain items in accounts of the 
personal estate furnished by the executors, and they not allowing her 
objeotiops, she brought an action to have the accounts taken under the 
direction of the Court. Her objections were sustained, and the executors 
were ordered to pay the costs of the action. — Pearce v, Redclyffe, 44 L.T. 
96,- 29 W.R. 420. 

(oxvi.) Ex. Div. — Costs — Case stated by Qua/rter Sessions — Costs to follow 
Event — Taxation, — A case stated and signed by a chairman of quarter 
sessions, after stating the question submitted to the Q. B. Div. contained 
the clause, costs to follow the event.” The Q. B. Div. quashed the order 
of quarter sessions and decided in favour of plaintiff, but said nothing as 
to costs : Held that plaintiff was entitled to the Costs incurred in the 
argument of the case, and also costs of applications to quarter sessions, 
pending the decision of .the Q. B. Div. ; and that the taxation of the 
costs was not a condition precedent to his right to bring an action to 
recover them. — Leary. Botting, 44 L.T. 58. 

(cxvii .) Q.B. Div. — Costs— Case atatedby Quarter Sessions — Civil Proceedings — 
Ord. 62, r.2. — When a case is stated by sessions upon appeal against a 
poor-rate, the proceeding is a civil proceeding on the Crown side of the 
Q, B. Div. within Ord. 62, r. 2, and the costs are therefore within 
the discretion of the Court. — Clarke v, Aldm'bury Assessment Committee, 
L.R. 6.Q.B.D. 139; 50 L.J. M.C.33; 29 W.R. 334. 

(cxviii.) Q. B. Div.^Costs — Crown side of Q,B. Div, — Ord, 62, rr. 2, 6,— Ord. 62 
does not enable the Court to give costs in criminal proceedings on the 
Crown side of the Q. B. Div. on appeal from sessions. — Regina v. 
Baxendale, 29 W.R. 336. 

(cxix.) P* D. A. Div.— Ooste— Divorce — Queen* s Proctor, — When a decree nisi 
is pronounced, and upon the intervention of the Queeii’g Prcctor, the 
decree al^luteis abandoned and also the suit, and there is bo answer by 
the petitibner to the Queen’s Proctor’s plea, or payment of the costs of 
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the suit, tlie Court wil) order it to be placed in the reserved liat till pay. 
ment of the Queen’s Frobtor’s costs,— OolZins v, ColUn$^ 44 Ii,T, 81. 

(oxx.) Oh, BiY. M. B.— Costs— Too^ztion.— The costs of all work which is 
reasonable and not premature are allowable down to the time of any 
notice which stops the work, and the taxing-master must decide whether 
such work is reasonable and the time for doing it has arrived. — Hwnison 
V. Leutnor, L.B. 16 Oh. D. 659 j 60. L.J. Oh, 264 j 29 W.R, 898. 

(cxxi.) G. Costs — Taxation — Action for less them £20—19 ^ 20 Viet . , 

c. 108, 8. 86. — The words “ any action” in sec. 36 of County.Courts Act 
Amendment Act, 1856, mean any action in the County Court j therefore, 
where less than £20 is recovered in the superior Court, a master is wrong 
in refusing to tax the costs save on the County Court scale. Decision 
of C. P. Div. (29 W.R. 386) reversed. — Ex parte Dreio, Be Copp, 60 L.J. 
C.P. 223 ; 44 L.T. 4S; 29 W.B. 890. 

(exxii.) Oh. Div. M. B. — Costs — Taxation — Admindstrationin Cownty Court‘d 
19 Jr 20 Fict., c. 108 j 38 ^ 89 Fict., c. 60. — Where an administration 
action was brought in a County Court, it was held that taxation could be 
obtained in the high Court. — Be Worthy 60 L.J. Ch. 262 j 29 W.B. 871. 

(cxxiii.) Ch, Div, P. J. — Costs — Taxation — Afddavit of Increase. — ^The 
Chancery Div. or its taxing-masters will not adopt the common law 
practice of requiring an affidavit of increase upon taxation, unless it 
appears that such a course is advisable under the circumstances of the 
particular case. — B'tnith v. Dai/, 44 L.T. 217 ; 29 W.B. 424. 

(exxiv.) C. P, Div. — Costa — Taxation — Apportionment — Buies of Court (costs) 
1876, Ord. 6. — Plaintiff having brought an action claiming two separate 
sums of money in respect of different matters, failed as to one sum, and 
as to the other claim, succeeded partially; and the order of Court 
directed that he should recover such costs, as a master might find that 
he had rightly incurred in recovering the amount for which he got judg. 
ment ; and that defendant should recover such costs as he had rightly 
incurred in respect of those points on which he had succeeded : Held on 
taxation, that each party should be allowed or disallowed such items as 
applied to the particular parts of the claim on which he had succeeded 
or failed ; and that the general costs should be apportioned. Ord. 6. of 
Rules of Court (costs) 1876, applies only to objections to selected items, 
and not when the objection is to the principal of taxation. — Spa7row v. 
Hilly 44 L.T. 146 j 29 W.B. 490. 

(exxv.) C, P. Div. — Costs — Taxation — Higher Scale — Rules of Supreme Court 
(costs) Ord. 6, r. 3. — Semble that Ord. 6, r. 3 of Rules of Supreme Court 
(costs) applies to actions brought in the common law Division of the High 
Court, and there need be no equitable element in the case in order to 
warrant the Court in awarding costs on the higher scale. — Duke of Norfolk 
V. Arhuthnoty L.R. 6. Q.B.D. 279 ; 29 W.B. 387. 

(exxvi.) C. A. — Costs — Taxation — Inspection of Documents — CounseVs Fees. — 
In taxing costs as between party and party, the successful party can be 
allowed no costs of producing documents at the office of his solicitor, or 
of inspecting his opponents documents ; and when the hearing of an 
action occupies part of two days, but less time than one whole day, 

. refreshers to council ought not to be allowed. The discretion of the 
taxing-master as to the amount of counsel’s fees will only be interfered 
with in extreme cases. — Brown v, Setoelly L.B. 16 Ch. D. 617 ; 44 L.T, 
41j29 W.R.296. 

(cxxvii.) O. P. Div. — Costs — Taxation — ShorUhomd Notes . — The Court can 
make an order for the allowance on party and party taxation, of the costs 
of short-hand notes of evidence at the trial, as part of the costs a rule 



lOp QUARTERLY DIGEST* 

for » new trial cm the grcmnd that the ve;rdiot was agaioet the weight of 
evidence, in a case where such notes were neoessary.-^IYatson v, 
G. W. BadL Co., li.R. 6 Q,B.D. 163 { 29 W.R. 427. 

(oxxviii.) C. A. — Costs — 2ViaZ hy Jury — Ord. 55. — Where an action has been 
tried by a jury, application at the trial and good cause shown are con- 
ditions precedent to the exercise by a judge of his power to deprive a 
successful party of his costs. — Marsden v. Lancashire and Yorkshire 
Rail. Oo., 44 li.T. 289. 

(cxxix.) C. A. — Discovery — Inspection of Documents — Privilege — Ord. 81, ri\ 
11, 12. — In answer to an order for discovery of documents, defendants 
made an affidavit in which documents in their possession were described 
as ** numbered 101 to 110 inclusive, tied up in a bundle, marked with 
the letter A., and initialed;” and they swore that such documents 
related only to their own case and objected to produce them : Held that 
the affidavit was sufficient both for identifying the documents and show- 
ing that they were privileged. — Bewick v. Qraham, 44 L.T. 220 ; 
29 W.R. 436. 

(cxxx.) Ch.. Div. M. II- — Hearing ^Motion for Judgment — No Pleadings . — 
Defendant in a foreclosure action had given notice that he did not require 
a statement of claim, and plaintiff did not deliver one and set down the 
action to be heard short on motion for judgment. Defendant opposed 
the judgment and the action was ordered to go into the general paper, 
time being allowed for filing affidavits on both sides. — Wihnott v. Yountj, 
29 W.R. 413. 

(cxxxi.) Ch. Div. M. R. — Information under Marriage Act, 1823, s. 23 — 
Form of Judgment — Appearance of Attorney. Qeneral. — Minutes of judg- 
ment in an information under the Marriage Act, 1823, should follow the 
words of the Statute. The Attorney- General and relator need not 
appear separately on the information. — Attorney -General v. Teather, 43 
L.T. 749; 29 W.R. 347. 

(cxxxii.) Ch. Div. M. H. — Motion to Dismiss Action on Admissions — Ord, 40» 
r. 11. — A defendant who has not counter-claimed is entitled to move 
under Ord. 40, r. 11, to dismiss the action upon the admissions of the 
plaintiff in the pleadings. — Pascoe v. Richards, 44 L.T. 87 ; 29 W.R. 330. 

(cxxxiii.) Ch. Div. M. R. — Ne exeat Regno — Debtors Act, 1869, s. 6. — A writ 
of ne exeat regno can be granted only in those oases which fall within the 
exceptions contained in sec. 6 of the Debtors Act, 1869. — Hands v. 
Hands, 43 L.T. 750. 

(oxxxiv.) C. A. — Order for Custody of Infant until further Order — Application to 
Vary-^S6 ^ 87 Viet, c. 12, s. 1. — Where an order is made under sec. 1 of 
Infants Cnstody Act, 1873, on the mother’s petition, giving her the 
custody of an infant till farther order, an applioation to vary the 
order should be by motion before the judge who made the order. Such 
a motion can be made by the respondent to the original petition. — Be 
Holt, L.R. 16 Ch. D. 115 ; 29 W.R. 341. 

(cxxxv.) Q. B. Div. — Parties — Third Party Notice — Application for Directions 
— Ord, 16, rr. 18, 21. — When a third party is cited by a defendant under 
Ord. 16, r. 18, and defendant applies for directions as to the mode of 
trial under r. 21, the Court or judge' may, at any stage of the proceedings, 
^inquire into the facts of the case for the purpose of seeing whether such 
directions should be given or not, and may refuse to make an order 
giving suoh directions where it is clear that plaintiff’s case would other- 
wise be prejudiced and delayed. — Schneider v. Bait, 44 L.T. 142. 

(oxxxvi.) Oh.. Div«,V. C*S*'-^Pleading’-^Amendment — Patent Where 

defendant in a patent action applies after notice of trial for leave to 
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amend hk parfcioalar8.ef. objections, leave will only be granted on certain 
terms as to costs, and plaintiff will have time to elect to disoontinne. 
— Mison Telephone Co, v. India Buhhert Works Co., 29 W.E. 496. 

(oxxxvii.) Ch, Div. M. It. — Pleading^Amend'inent of Writ — Ajfidatfljit in 
support— Oross^eaomination. — It is unnecessary, except in special oircum* 
stances, to make an affidavit in support of an application for leave to 
amend a writ of summons, and if such affidavit is made it is improper to 
cross-examine on it with a collateral object. — Gonybeare v. Lewis, 44 
L T. 242 ; 29 W.R. 391. 

(oxxxviii.) Ch. Div. P. J,— Pleading — Counter-claim— Judicature Act, 1873, 

8. 24, sub-sec. 3.^ — A counter-claim can extend to a right of action arising 
after the date of the original writ. — Beddall v. Maitland, 44 L.T. 248 j 
29 W.R. 484. 

(cxxxix.) C. A. — Pleading — Recovery of Land — Ord. 19, r. 15.— The mere state- 
ment by a defendant in an action for the recovery of land that he is in 
possession puts the plaintiff to the proof of his title.— Ua'a/ord v* 
McAnulty, 50 L. J. Ex. 294 ; 29 W.R. 437. 

(cxl.) Oh. Div. V. C. M. — Sale under Direction of Court — Private Con- 
tract — Re-opening — 30 ^31 Viet., c. 48, s. 7. — The principles of the Sale 
of Land by Auction Act, 1867, apply as well to sales by private contract 
under the direction of the Court, as to sales by auction. — Neuman v. 
Hook, L.B. 16 Ch. D. 661 ; 60 L.J. Ch. 205 ; 44 L.T. 17 j 29 W.R. 279. 

(cxli.) Ch. Div. P. J. — Service of Writ — Indorsement of Date — Extension 
of Time for — Ord. 9, r. 13, — The Court has power to extend the time for 
indorsing on a writ of summons the date of the service, after the expira- 
tion of the time limited for such indorsement by Ord. 9, r. 13. — Hastings 
V. Hurley, 44 L.T. 176 j 29 W.R. 440. 

(cxlii.) O. A. — Sh&t'iffs Officer — Possession Money — Action against Solicitor 
for. — The solicitor for a judgment creditor handed the writ to the sheriff 
for execution, but did not instruct him to employ any particular officer t 
Held that the officer appointed by the sheriff could not maintain an 
action against the solicitor for his fees and poBsession money. — Royle v. 
Busby, L.R. 6 Q.B.D. 171 j 60 L.J. Q.B. 196 ; 43 L.T. 717; 29 W.R. 316. 

(cxliii.) Ch. Div. V. C. H, — Special Case — Motion for Judgment — Ord. 34, 
r. 1. — When, in a special case stated under Ord. 34, r. 1, the answers to 
the questions in effect dispose of ^the action, the action should be set 
down for trial on motion for judgment, and the judgment taken upon the 
declarations following the answers. — Harrison v. Cornwall Minerals 
Rail. Co., 29 W.R. 268. 

(cxliv.) Ch. Div. M. R. — Substituted Service — Absconding Defendant — Ord. 

9, r. 2. — Leave for substituted service of writ on a defendant should not 
be given unless there is a probability of defendant being thereby 
reached. — Wolverhampton Banking Co. r. Bond, 43 L.T. 721. 

(cxlv.) Ch. Div. P. J. — Tenant pur Autre Vie — Production of Cestui-que-vie — 
6 Anne, c. 18. — Assignees of leaseholds, held for a term determinable on 
the death of a tenant for life, may, at the instance of those entitled in 
reversion expectant on the death of the tenant for life, be called upon 
to produce him. — Ex parte Oastledine, Re Hall, 29 W.R. 521. 

(oxlvi.) Ch. Div. M. B. — Transfer of Action — Winding-up of Compan/y — Ord, 
61, r. la. — When an order for winding up a company has been made by 
one judge of the Chancery Div., and an action against the company is 
pending before another judge of the same division, application to 
transfer the action to the judge who made the winding-up order must 
be made to the Lord Chancellor or his seoretaiy.— iJs Madras Irrigation 
emd Canal Co,, 29 W.R. 620. 
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(oxItH.) CIl Diy. V. 0. B. — Tranter qf AcUon — WvnAmg-tip of — 

Ord,$l,r,2a , — ^The transfer to a judge' ot the Ohanoery Bw, tinder 
Ord. 61, r. 2a of an action pending in another division panbe znad^ on an 
6(0 parte motion. — Bo United Kingdom Telegraph Co,, 29 W.E. 832. 

(oxlviii.) Oh. Div. M. B. — Triad by Jury^Ord, 86, r. 26.— The qnestion whether 
lands acquired by a railway company are snperflnons lands within sec. 
127 of the Lands Clauses Act, 1845, is one which can be more conveniently 
tried without a jury, — Smith v. North Staffordshire Bail, Co,, 44L.T. 86. 

Prinoip&l and Agent:— 

(vi.) O. A. — Aocov/nts — Commission Agent — Coneigfnor.*— Decision of M. R. 
(see Principal and Agent i., p. 30) affirmed. — KirhhoAn v. Peel, 44 L.T. 
196. 

(vii.) Ch. Div. M. B— Commission — Opening Accounts — Overcharges, — In 
dealings between principal and agent, one case of proved fraudulent 
overcharge is sufficient reason for opening settled accoants. — Williamson 
V. Barbour, 60 L.J. Ch. 147. 

Principal and Surety:— 

(iii.) Oh. Div. V. 0. B , — Joint and Several Promissory Note, — Plaintiffs lent 
to B. £1000 upon the security of a joint and several promissory note by 
B. and defendant, payable on demand, and on deposit of deeds of pro- 
peity belonging to B., with a memorandum signed by him that the deeds 
were deposited as security for any general balance not exceeding £1000 
which might be due to plaintiffs from him, and an undertaking by B. to 
execute a legal mortgage of the property : Held that defendant was 
liable upon the note as principal, and not merely as surety for B. — York 
City a/nd County Banking Co, v. Bainhridge, 43 L.T. 732, 

Probate 

(v.) P. D. A. Div. — Interlineation after Execution— Be^execution, — Imme* 
diately after execution of her will by testatrix, an interlineation 
was added which was approved by testatrix, and the witnesses then 
placed their initials in the margin opposite the interlineation : Held that 
there had been no re-execution and the interlineation must be omitted 
from probate. — In the goods of Shearn, 50 L.J. P.D. A. 16 j 48 L.T. 736 ; 
29 W.R. 446. 

(vi.) P, D. A. Div. — Two Wills — No Deceased made two wills, 

by the first giving all his property to his wife and appointing her sole 
executrix ; by the second giving his household fnrniture and c^h to his 
wife for life and after her death to her sister, whom he appointed joint 
executrix with his wife. The second will contained no revocation clause 
and no disposition of real estate or residuary personalty. Probate was 
granted of both wills, after notice of the application for probate had been 
served on the heir-at-law. — In the goods of Hartley, 60 L.J. P.D. A. 1 ; 
29 W.R. 366. 

(vii.) P. D. A. Div. — Will made in India — Proof in Scotland. — A. died in 
India, leaving a will wherein H. was a legatee. His personal estate was 
nearly all in Scotland and his executors proved his will there. The Court 
refused to make an order on H.’s application for A.'s executors to prove 
the will in England, or to grant administration with the will annexed to 
M. — In the goods of Ewing, Hope v. Ewing, 60 L.J. P.D. A. 11 j 44 L.T. 
278; 29 W.R. 474. 

(viii.) P, D* A. Div. — Will of Married Woman — Codicil during Widowhood — 
Incorporation, — A married woman having a power of appointment under 
her settlement, made a will whereby she appointed an exeontor. After 
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her husband’s death) she .duly exeouted«a oodioil upon the sarae paper as 
the will. The codicil began. **Thls is a oodicil to the last will of me” 
Ac. : Held that the will was sufficiently incorporated in the coffioil and 
should be admitted to probate therewith. — In the goods of Heathcote, 44 
L.T.280; 29W.B. 8S6. 

(ix.) P. D. A. Div. — Will ofMcmied Wonmn — Husband* s Consent — A married 
woman executed a will by which she appointed her husliand and brother 
executors, and on the same day the husband signed a paper acknowledging 
that two sums of money were the separate estate of the wife toldispose of 
as she might think fit. After her death, the hushp^nd died before probate 
was gmnted. The Court granted probate to the surviving executor. — In 
the goods of Cooper, 29 W.R. 444. 

(x.) P. D. A. Div. — Will of Married Woman — Power of Appointment — 
Judicature Act, 1878, s. 24. — Semhle, where a question of the valid 
execution of a power arises upon a will already before the Probate Div., 
that question will be determined before that division. — Phillips v. 
Jenkins, 44 L.T. 281. 

Public Health I 

(vii.) Ex. Div. — Local Authority — Abating Nuisance-^ 38 ^ 89 Viet, e, 66* 
s. 94. — A local sanitary authority required the applicant under sec. 94 of 
the Fublio Health Act, 1875, to abate a nuisance and erect a particular 
kind of closet ; Held that they had no power to prescribe the erection of 
any particular closet. — Ex parte Whitchurch, 29 W.E, 607. 

(viii.) Ex. Div. — Local Authority — Contract exceeding £50 — 88 ^ 89 Viet, 
c. 66, ss. 174, 200. — A medical man agreed verbally with a committee 
appointed by an urban sanitary authority under sec. 200 of Public 
Health Act, 1875, to attend oases of scarlet fever at the rate of 6s. 3d, 
per tent per day, and attended until the amount due was nearly £100 : 
Held that he could not recover this amount either from the committee or 
from the members personally, nor from the urban authority. — Eaton v. 
Basker, L.R. 6 Q.B.D. 201 ; 60 L.J. Ex. 194; 44 L.T. 60; 29 W.R. 398. 

(ix.) G. A. — Paving Bate — Adjoining Owner — Former Decision — Res Judicata,-^ 
A local board took out a summons to compel defendant to pay his con. 
tribntion towards sewering and paving a road, and it was dismissed by 
the justices on the ground that the road was a highway. Further work 
having been done to the road the board took out a fresh summons against 
defendant : Held that the matter was not res judicata, and that the former 
decision of the justices did not estop the local board from claiming the 
expenses claimed on the second summons.— v. Hutchins, L.R. 6 
Q.B. D. 300 ; 60 L.J. M.O. 85. 

(x.) Q. B. Div. — Repair of Street — Notice to Owner — Private Improvement 
Expenses — Recovery — 11 & 12 Viet, c. 63, 38 & 89 Viet, c. 65. — A notice 
by a local board requiring an owner to execute certain repairs, and that 
in default the board will proceed itself to execute them, and declaring 
the expenses thereby incurre*d to be private improvement expenses, binds 
the board, on the owner’s default, to treat the expenses as private im. 
provement expenses, and precludes them from recovering the expenses 
summarily.— OouW v. Bacup Local Board, 44 L.T. 108 ; 29 W.R. 471. 

Bailway:- 

(xii.) Q. B. Div. — Carrier — Liability — (hvner*s Bisk Rate — Misdelivery, 

railway company forwarded goods at a reduced rate on the terms that 
they were to be solely at the risk of the sender, with the exception that 
the company should be responsible for any wilful aci: or default of the 
company or its servants, for any fraud or theft by the servants^ and for 
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collision of trains: Held that the company was liable for damages 
arising from delay in delivering goods caused by their being sent to the 
wrong person. — Goldamith v. Great Eastern Eodl, Co,, 44 L.T. 181, 

(xiii,) C. P. Div. — Liahility to fence Adjoimmg Lcmde^Beleaee by Owners — 
Occupier — 8 & 9 Viet., c, 20, s. 68. — Plaintiff was yearly tenant of land 
belonging to G., when in 1847, part of the land was taken by a 
railway company under their statutory powers, and the company paid 
G. compensation in lieu of all accommodation works, including the right 
to have his land fenced off from the railway. The company, however, 
made a fence, but it was not kept in repair, and in consequence plaintiff’s 
cow was killed ; Held that the company was liable.— Gorri/ v. Great 
Western Eail, Co., L.R. 6 Q.B,D. 237. 

(xiv.) C. A. — Passenger Duty — Sleeping Carriages — 5 ^ 6 Viet, c. 79, s. 2. — 
Decision of Ex. Div. (see Railway vii., p. 32) affirmed. — Attorney* 
General v. L. ^ N. W. Rail. Co., L.R. 6 Q B.D. 216; 60 L.J. Ex. 170; 
44L.T.236 ; 29 W.R. 346. 

(xv.) C. A. — Railway Commissioners — Jurisdiction — 36 ^ 37 Viet, c. 48. — 
Held that the Railway Commissioners have authority to make an order 
directing a railway company to make certain structural alterations 
necessary in order to render reasonable facilities for carrying on the 
traffic undertaken by them ; and that a general demurrer to a declara- 
tion in prohibition against the Commissioners should be allowed, although 
some of the works ordered by the Commissioners to be executed were 
improper. — South-Eastern Rail. Co. v. Railway Commissioners, 50 Jj.J. 
Q.B. 201 j 44 L.T. 203. 

(xvi.) H. li. — Transfer of Railway — Local Act — Construction. — A local Act 
provided that the D. line, of which the C. company were proprietors and 
in respect of which they were liable to pay certain half-yearly dividends 
to shareholders, should from 1st February, 1880, vest in the C. company, 
and N. B. company jointly, and that from the vesting period the N. B. 
company should pay to the C. company every 1st of March and 1st of 
September a sum equal to half the agregate of the following half-yearly 
dividends for which the C. company were liable : Held that the time for 
making the first of such payments by the N. B. company did not, 
under the oiroumstanoes, occur till the 1st of September next after the 
transfer of the line. — Caledonian Rail, Co. v. North British Bail. Co., L.R. 
6 App. 114. 

Revenue ■ 

(iii.) C. A. — Inhabited flouse Duty — Exemption — Care-taker — 32 ^ 83 Viet, 
c. 14, s. 11. — A clerk employed at a salary of dBl60 a year occupied as 
care-taker, with his family and a servant, the upper part of a house 
otherwise used only for trade purposes : Held that this was not an 
occupation within the exemption contained in sec. 11 of 82 & 33 Viet., 
c. 14, — Tewens v. Noalces, 60 L J. Ex. 132 ; 44 L.T. 128. 

(iv.) C. A. — Succession Duty — Predecessor — 16 ^ 17 Viet, c. 61, s. 2. — 
Decision of Ex. Div. (see Revenue ii., p. 33) a&.vmed.-^Attorney -General 
V. Dowling, L.R. 6 Q.B.D. 177 ; 60 L.J. Ex. 192 ; 44 L.T, 234 ; 29 W.R. 
327. 

Settlement 

(xi .) Oil. Div. M . R. — Executory Settlement — Power of Appointment to Children, 
— In making a settlement of property directed to be settled on the wife 
and children of testatrix’s son, the Court has jurisdiction to give to the 
hoslmnd a life interest and a ppWer to appoint amongst the children 
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jointly with the wife dtiring oorertare aad alone if he snrWved lier.*— 
Oowan V. Ootoani 50 L.J. Gh. 248. 

(xii.) Ch, Div. V. C. M .-^Protector to Settlement — Trustee — Death — 3 ^ 4 
Will. fF., c. 74, 5. 22.— Trufltees of the real estate under a will were 
appointed protectors of the estates tail created by the will. They all 
died, and new trustees were appointed by the Court: Held, that the 
tenant for life had become protector to the settlement, and that he and 
the first tenant in tail could conrey. — Clarke r. Chamherlaint L.B. 16 Ch. 
D. 176; 29, W.R. 416. • 

(xiii.) Ch. Div. V. C. B. — Settled Estates — Costs of Action for Benefit of 
Inheritance — 40 ^ 41 Viet, c. 18, «. 17. — Where trustees of a settlement 
held a sum of money, the proceeds of enfranchisement of copyholds of 
which the freehold and inheritance were comprised in the settlement, tho 
Court gave its sanction to their expending this sum in defraying the 
costs of actions brought by the tenant for life for protecting the inherit 
tanoe and also those which might be incurred in a pending appeal. — Re 
Earl de la Woi/rr*s Settled Estates, L.R. 16 Oh. D. 687 ; 44 L.T. 66 ; 29 
W.R. 350. 

(xiv.) Ch. Diy.V. C.M . — Woman Past Childhearing — PeCyment out of Settled 
Fund. — A. woman aged 52, who had been a widow for twenty-four years, 
was absolutely entitled in default of ohildfen, to a fund in the hands of 
trustees : Held, on petition for advice, that the trustees were justified in 
paying it over to her. — Re Taylor* s Settlement Trusts, 43 L.T. 795 ; 29 
W.R. 350. 

Ship 

(xxxii.) Q. B. Div. — Agreement to Transfer Ship^Registt*ation~-l7 ^ 18 
Viet., c. 104, 8. 55. — A written agreement to sell a ship does not require 
to be registered under the provisions of sec. 55 of the Merchant Shipping 
Act, 1854. — Batthyany v. Bouch, 44 L.T. 177. 

(xxxiii.) C. A. — Authority to Sell Cargo. — Tho master of a ship is not justified 
in selling cargo in a wreck unless he is compelled by absolute necessity, 
and there is no possibility of forwarding the cargo to its destination. — 
Atlantic Mutual Marine Insurance Co. v. Huth, L.R, 16 Ch. D. 474; 44 
L.T. 67; 29 W.R. 387. 

(xxxiv.) C. P. Div. — Charter-party — Demurrage. — A charter-party provided 
that a ship was to load a cargo at certain rates varying according to tho 
place of loading, and discharge at M. at the rate of 300 tons per day, 
demurrage to be paid over and above the said days at a certain rate. The 
ship loaded at a less rate than that prescribed by the charter-party, but 
discharged at a greater rate : Held that in calculating the demurrage, 
the days for loading and unloading must be kept separate. — Marshall v. 
Bolckoiv, L.R. 6 Q.B.D. 231. 

(xxxv.) B[. Charter. party — Demurrage — Obligation to Provide Place of 

Disehm'ge. — Plaintiffs agreed by charter- party with defendant that their 
ship should proceed to a port in the Baltic, load timber, and proceed to 
London to the S. C. docks (which are private), or as near thereto as she 
might safely get, and deliver the same on being paid freight, the cargo 
to be recoeived at port of discharge as fast as the ship could deliver. 
Defendant was unable to obtain a berth in the S. C. docks for unload- 
ding, as the docks were full. Plaintiffs brought the ship to London, and 
being refused admission to the docks they unloaded the ship themselves 
by lighters : Held that defendant was liable for demurrage . — Dahl y. 
Nelson, L. R. 6. App. 88 

(xxxvi.) O. A. — Insurance — Concealment of Matsinal Fact. — The Cohbdalmeut 
by the assured at the time of effecting a marine policy of insuraaoe, of 
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a faoi wbioli is material to enable an nncierwriter to judge whether he 
shall accept the risk, and at what rate, will vitiate the policy, although 
the fact may not be material with regard to the risk incurred. — Rivaz 

V. Gerussi, L.R. 6 Q,B.D. 222 ; 60 L J. Br. 176 } U L.T. 70, 

(xxxvii.) C. A* — Insurance — Valued Policy — Compensa^tion for JSsoeess Value * — 
Decision of 0. P. Div. (see Ship xxvii., p. 71.) reversed.^— jBwrnand v. 
Bodoconacht, 50 L.J. G.P. 284; 29 W.R. 460. 

(xxxviii.) Q, B. Div. — Necessaries — Managing Owner — Authority to hind other 
Owners . — W., the owner of certain shares in a ship, was registered as 
managing owner, and, without the consent of defendant, who wsks 
registered owner of other shares, sent the ship on a voyage. 'Defendant 
did not participate in the adventure, and did not know that W. was 
registered as managing owner : Held that an action would not lie 
against defendant for neoessaries supplied to the ship previous to the 
voyage on W.*a order without drfendants knowledge. — Prazer v, 
Cuthhertson, L.R. 6Q.B.D. 93 ; 60 L.J. Q.B. 277 ; 29 W.R. 896. 

(xxxix.) P. D. A. Div* — Salvage— Rate of Contribution, — The general rule 
that property on board a salved ship, if liable to contribute to an award 
of salvage, must do so in proportion to its value, is to be followed, though 
part of such property ponsists of specie. — The Longford^ 44 L.T. 254 ; 
29 W.R. 491. 

(xl.) I*. D, A. Div. — Wages — Assessors — Dismissal for Misconduct. — In an 
action of wages which involved questions as to the state of the machinery 
of a steamship, engineer assessors were summoned to assist the Court. 
Circumstances in which a shipmaster was held justified in discharging 
his engineer abroad, on the ground of misconduct. — The Marina, 29 

W. R. 608. 

Solicitor:— 

(viii.) C. J. B. — Lien for Costs — Solicitor for Mortgagee acting for Mortgagor* 
—A solicitor who was employed by, and held the title deeds for a 
mortgagee, subsequently acted for the mortgagor. On the bankruptcy 
of the latter, the solicitor claimed a lien on the deeds belonging to the 
mortgagees for costs incurred on behalf of the mortgagor : Held that 
the solicitor had no lien upon the deeds as against the trustee in bank, 
ruptcy of the mortgagor. — Ex parte Fuller’, Re Long, L.R. 16 Ch. D. 617; 
44 L.T. 65; 29 W.R. 448. 

(ix.) Ch. Div. M, B , — Taxation of Bill — A'tneyiding after Delivery. — A 
solicitor cannot, upon objection being taken to the charges made in a bill 
of costs delivered by him, avoid taxation by withdrawing the bill and 
substituting another, unless the charges were inserted by mistake. — Re 
Holroyde and Smith, 43 L.T. 722. 

Telegraph 

(i.) Bx Div. — Telephone— 2Q ^ 27 Viet., c. 112, s. 3 ; 81 ^82 Viet,, c. 
110 ; 32 ^33 Viet., c. 73. — Held that thd' Bdison telephone was a tele- 
graph within the meaning of the Telegraph Acts, 1863 and 1869 ; and 
that conversations held % subscribers through the telephones of the 
defendant company were infringements of the exclusive privilege of 
transmitting telegrams granted to the Postmaster-General by the Act of 
1869. — Attwney^General t. Kddson Telephone Co., L.R. 6 Q.B.D. 244 ; 50 
L J. Ex. 145 $ 43 L.T. 697 ; 29 W.R. 428. 

Trade Hark:— 

(viii.) Ch. Div. P. J. — Begietration — Opposed AppUeat^m^r-^DeSexa^ in 
an action for infringemoiii of trade-mark, applied for registraidon of the 
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trade-mark which they had been reetrained by injunotioti in the action 
from using. The Court ordered that the matter should be brought before 
it by motion by applioants to proceed with the registration, with liberty 
to either party to use the eridenoe in the action. — lie Jolmeton^s Trade 
MarK^ L.T. 672. 

(ix.) Ch. Div. M. 'B»^Registration — "Rectification of Register, — A trade- 
mark belonging to a firm, was by mistake registei^ in the name of one 
of the partners. This partner died : Held that the proper course to take 
was for the firm to take an assignment of the trade-mark fibm the legal 
personal representative of the deceased partner.— Re Fa/rina*'s Trade 
Mark, U L.T. 99; 29 W.R. 391. 

(x.) Ch. Div. V. C. H. — "Registration — Rectification of Register, — The 
powers given to the Court by the Trade Marks Registration Acts to 
rectify the register of trade-marks, are only exercisable where there 
has been some error in the registration, and not when a change is 
desirable in consequence of a devolution of title. — Re "Ward, Sturt, and 
Sfmrp^s Trade Marks, 44 L.T. 97 ; 29 W.R. 395. 

(xi.) Ch. Div. M. R. — Trade — Name — Legal Fraud — Injunction — Held that 
a company that had acquired the business of the Guardian Horse and 
Vehicle Assurance Association, and had added to it fire and life assur- 
ance business must be restrained at the suit of the plaintiffs from 
carrying on business as the Guardian and General Assurance Company. 
— Guard4an Fire and Life Assurance Co, v. Guardian and General 
Insurance Co., 60 L.J. Ch. 263 ; 43 L.T. 791. 

Trustee 

(xii.) Ch. Div. V. C. B. — Breach of Trust — Liability of Co4rustee — Indem* 
nity Clause . — Testator authorized his trustees to carry on his business, 
and declared that each trustee should be answerable only for his own 
defaults, and that any trustee who should do any act enabling his co- 
trustee to receive moneys for the purpose of the will should not be 
obliged to see to the application thereof, nor be made responsible by 
express notice of this application. After testator’s death the business 
was, with the consent of the beneficiaries, Carried on by one trustee, P., 
who was authorised by his co-trustee to draw on the banking account of 
the trust estate. P. drew out moneys and misappropriated them : Held 
that the co-trustee was not liable. — Pass v. Dundas, 43 L.T. 666 ; 29 
W.R. 332. 

(xiii.) Ch. Div. I*. J*. — Leaseholds — Tenant for Life in Receipt of Rents — 
Repairs. — Leaseholds were left to trustees on trust to pay the rents to 
defendant for life, and after her death on trust for her children. Befen. 
dant received the rents herself, but did not keep the premises in repair, 
thereby incurring a risk of forfeiture: Held that the trustees were 
entitled to pay for the repairs required out of the rents, and to have a 
receiver appointed ; and that they were not bound to accept an indem- 
nity fron defendant against any liability which they might incur, in case 
of the houses not being repaired. — Fowler v. Odiell, 44 L.T. 99. 

(xiv.) Ch* Div. V. C* 'H.--^Lidbility to Account — Rate of Interest, — ^A trustee 
under a will, haviiPg retained a fund in his own hands which was directed 
to be paid to his son on his attaining twenty-one, without explaiiing to 
his son his rights with regard to the trust fund, and having mixed the 
fund with his own moneys : Held that he must be charged with com- 
pound interest at the rate of four per cent, per annum, with half-yearly 
resU, on the whole fund from the time of his son attaining twenty-one. 
— Emmet y. Emmet, 44 L.T, 172 ; 29 W*E. 464- 
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{xy,) C. A* ^Lunatic Trustee — Oestuuque^irv^t Absolutely Where a 

sole trustee beootues lunatic, the €ourt will not vest the trust property 
iu a cestm-qm-trust, although aui juris and absolutely entitled . — He 
Hollaiid, 50 L,J, Oh. 271 ; 29 W.R. 449. 

(xvi.) *C. A. — Lv/uatic Trustee — New Trustee ^Vesting Order— IB ^'*14 Vict.f c. 
60, s. 6.— Where one of several trustees becomes lunatic, the Court will 
require a new trustee to be appointed in the place of the lunatic before 
making a vesting order under the Trustee Act, 1860, s. 5.— Re Nash, 
L.R. 16 Ch. D. 603 ; 44 L.T. 40; 29 W.R. 294. 

(xvii.) Ch. Div. F. J. — Bever(mce of Trusteeship . — Testator gave freeholds 
and leaseholds by several specific gifts on similar trusts for several 
classes of persons respectively, with cross remainders. Many of the 
cestuis-que •trust were not sui juris : Held that separate trustees of 
separate parts of the property might be appointed . — Cooper v. Todd, 
29 W.R. 502. 


Vendor and Pnrchaser:— 

(xiv.) Ch. Div. V. C. B. — Specific Performance — Order in Chambers — 37 ^ 
38 Viet., c. 78, 8 . 9. — A purchaser applied by summons in chambers under 
the Vendor and Purchaser Act, 1874, to obtain an opinion of the judge on a 
point in dispute, and that the vendor should answer certain requisitions. 
The vendor not having complied with the order made on the summons, 
the purchaser instituted an action for specific performance : Held that 
he was not entitled to bring the action, but must go back to chambers to 
enforce compliance with the order. — Thompson v Ringer, 29 W.R. 520. 

Water:— 

(ii). Ch. Div. V. C. H. — Artificial Stream — Prescription — Riparian Rights. 
— Plaintiff claimed exclusive use of the water of a stream which flowed 
through defendant’s land, on the ground that the watercourse through 
defendant’s lapd was artificial and constructed from time immemorial 
for sole benefit of plaintiff and his predecessors ; Held that as there was 
no evidence when the artificial part of the water-course was made, it 
must be deemed to be a natural stream, or else to have been made so as 
to give all the rights of a riparian proprietor to defendant and his pre- 
decessors. — Roberts v. Richards, 50 L,J* Ch. 297 } 44 L.T. 271. 

Will:- 

(xl.) Q. B. Div. — Attesting Witness — Marriage of Devisee after Attestation to 
— 1 Viet, c. 26, i'. 15. — ^The marriage after attestation of a will of a 
devisee to the attesting witness, does not affect the validity of the 
devise. — Thorpe v. Bestwiche, L.R. 6 Q.B.D. 311 j 44 L.T. 180. 

(xli.) C. A. — Construction — Bequest towards support of Children, — ^Testator 
gave his nieoe an annuity of Ss. a week towards the support and main- 
tenance of her two children until they should attain twenty.one years, 
and in a codicil referred to his will as ** my said will in my niece’s favour” : 
Held that the niece was entitled to the annuity for her life. — Farr v. 
Herniis, 44 L.T. 202. 

(xlii.) Ch.. Div. V. C. H. — Construction — Gift of Residue— Intestacy. — Testator 
directed his trustee to stand possessed of his residuary estate upon 
trust, as to one-seventh for his daughter for life, remainder to her 
children who should attain twenty-one, but if there should be no such 
child he directed the trustees to appy the share as part of his residuary 
estate. He afterwards declared trusts of the other six shares of the 
residue. The daughter survived the testator but left no children : Held 
that the daughter’s share was undisposed of by the wilL— JRs Savage's 
60 L.J. Ch. 131, 
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(xliil.) Ch. Biv. M. 'R.^Cfonstrueiion---’Oift to Class-n-Persona DeHgnata — 
Lapse. — ^Testator gave real and personal estate in tmst to convert and 
divide eqnally amongst all the children of B., the child of W. and L. his 
wife, and A. a widow. L. was dead at date of will and the child of W. 
and L. predeceased testator : Held that the share of this child lapsed.— 
Wilson V. Attm, 44 L.T. 240 j 29 W.B. 480. 

(xliv.) Ch. BiV. V. C. H. — Construction — Gift to Decenddnfs who shall Bear 
Surname — Bemoteness. •— Beqnest to trnstees in trust for testatrix’s 
brother B. for life, and after his death, for his son J. for*life, and after 
death of B. and J. upon trust for any immediate or .direct descendants 
of B. or J. who should bear the name of B. for life ; and from and after 
his or her decease in case of failure of any such immediate or direct 
descendants upon trust for certain charities, with a condition of 
forfeiture on abandoning the name of B. : Held that the gift to descen- 
dants included descend^ts who assumed the name of B«, and was void 
for remoteness, and that the gift over to charities also failed. — Reping ton 
V. Roberts, 60 L. J. Ch. 266 ; 44 L.T. 300. 

(xlv.) Ch. Biv. M. R. — Construction — Hotchpot — Interest on Advances. — 
Testator gave his residuary estate to his widow for life, and then among 
his children equally, directing sums advanced to them to be brought into 
hotchpot : Held that interest on the advances should be calculated from 
the death of the tenant for life. — Rees v. George, 44 L.T. 241 j 29 W.B. 301. 

(xlvi.) Ch.Biv. V.C.M. — ConstrueUon^LegcLciesr^Priority. — Testator gave 
i>600 to his wife to be paid immediately after his death, and he gave his 
residuary estate to trnstees upon trust to convert, and in the first place 
to raise two sums of £12,000 and £5,000 and invest the same and pay 
the income to certain persons for life and after their respective deaths 
the same sums were to fall into the residue. He then gave several 
other legacies and divided the residue : Held that the legacy of £600 had 
priority over everything else, and that the sums of £12,000 and £5,000 
had priority over the general legacies. — Wells v. Burwick, 50 L.J. Ch. 
241 ; 44 L.T. 49. 

(xlvii.) C. A. — Construction — Mixed Fraud— ^Payment pro rat<% — Exoneration of 
Mortgaged Estates — 17 18 Viet, c. 113. — Testator gave his residuary 

real and personal estate to trustees on trust to convert, and thereout to 
pay debts and funeral expenses ; and after the death of his wife he gave 
so much of the fund as consisted of pure personalty to charities. He 
appointed executors and gave a legacy to each of them : Held that the 
executor’s legacies were primarily payable out of the personalty, and 
that mortgages on the real estate must be paid out of the proceeds of 
the mortgaged estates.— JBWiot v. Dearsley, L.B. 16 Ch. D. 322; 44 
L.T. 198; 29 W.B. 494, 

(xlviii.) Oh. Biv. V. O. M.— Construction — Nephews and Nieces. — ^Testator 
devised certain property to ** my niece, M. W.,” and then gave other 
property to his nephews and nieces. He left nephews and nieces of his 
own, and also of his wife, M. W. being a niece of his wife : Held that the 
words nephews and nieces ” included only his own nephews and nieces. 
•^Merrill v. Morton, 60 L.J. Ch. 249 ; 43 L.T. 780 ; 29 W.B. 394. 

(riit.) O.A.- ■Construction — Poiver of Appointment— Sale and Reinvestment . — 
Decision of M. R. (see Will xxii., p. 42) affirmed. — Chandler v. Ppcock, 44 
L.T. 116. 

(1.) Ch. Biv. V. C. H. — Construction — Power of Sale— Determination of. — 
Testator gave residuary estate to timstees upon trust for his wife for 
life, and after her decease to pay, transfer, or assign the same to his two 
daughters in equal shares as tenants in common, with a gift over in 
favour of issue of the daughters in certain events which did not happen, 

H 
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and for the purpose of division he empoirefed his troskes t^««eU his 
residuary estate. The daughters survived the testator" and hjs wife : 
Held that the power of sale had determined.-r-Pietm y. Lewes a/nd East 
OHnHead Rail, Co., SO L.J. Oh. 172; 29 W.E. 422. / 

(li.) O. A. — Oonstructdon — Remoteness — Exemtory JdmitaMons,-^Neld, re- 
versing the decision of V. 0. M, (see Will ix., p. 41), that the dirootion to 
convey to the first sou of W.,who should attain twenty Are, was an 
executory limitation, and therefore void for remotenes8.-xrAhMss v* 
Blimey , "44 L.T. 267 ; 29 W.E. 449. 

(Hi.) Oh. Div. V. C. M.— Construetiom^Resitrmni on Aiienatton.— Testator 
gave property to trustees on trust, after the death of his wife, to divide 
it into four parts and pay the income of one part to each of his four 
children during their lives, and on the death of any of them, to pay the 
share of such dhild as such child should by deed or will appoint, with a 
provision that in case any of his children's shares should be alienated 
during his or her lifetime, then all dispositions in favour of such child 
should be void : Held that the restraint on alienation was void. — Marshall 
V. Aizlewood, 43 L.T. 752 ; 29 W.R. 414. 

(liii.) Ch. Div. V. C. M. — Construction — Separate Use — Gift for Sole Use and 
Biflposal.—Testatrix bequeathed money to F., the wife of B,, for her sole 
nse and disposal : Held a gift to F. for her separate use. — Bland v. 
Dawes, 50 L.J. Ch. 252 ; 43 L.T. 751 ; 29 W.R. 416. 

(liv.) Ch. Div. V. C. H. — Construction — Trust for Use of Daughter and Her 
Children. — Testator gave his property to trustees for the benefit of his 
daughter, for her use and the use of certain of her children for their 
education, with a direction that his daughter should only use the income 
until the youngest child attained twenty^one, or married. Six of the 
children attained twenty.one, and survived their mother: Held that 
there was a gift of income to the daughter for life, subject to the trust 
for educating the children, and a gift of the capital to the six children 
as joint tenants on her death. — Evorns v. Evans, 43 L.T. 692, 

(Iv.) Ch. Div. V. C. H. — Construction — Unmarried. — ^When the word 
** unmarried ” occurs in a will, and there is nothing in the context or the 
circumstances of the case to shew a contrary intention on the part of • 
the testator, it should be construed to mean never having been 
married." — Dalrymyle v. Hall, 50 L.J. Ch. 302 ; 29 W.R. 421. 

(Ivi.) C. A. — Construction — Vesting. — Testator gave the income of stock to his 
nephew, which he was to enjoy with his wife during their respective 
lives, but in the event of either dying and the survivor marrying again, 
the stock was to be divided equally between their children, an arrange- 
ment ultimately to take place at the death of their parents should neither 
marry again : And the money was directed not to be removed from the 
English funds during the lives of the nephew and wife, nor until the 
period arrived “ for its distribution (after their deaths) among their 
children surviving " ; Held that the interests of the children were vested 
and not contingent on their surviving their parents. — Hannah v. Duke, 
L.R. 16 Oh. D. 112 ; 29 W.R. 341. 

(Ivli.) Ch. Div. V. C. M. — Perpetuity — Restraint on Anticipation. — ^^Gift of 
residue on trust after the death of Elizabeth, to divide the same among 
al,l the children of Elizabeth and Agnes who should then be living, the 
shares of daughters to be settled to their separate use for their lives 
without power of anticipation, with remainder in default of appoint- 
ment, to the surviving children. Agnes was dead at the date of the will 
and Elizabeth was at testator's death : Held that the restraint on 
anticipation was not a breach of the rule against puipetnities.— Cooper 
V. Laroche, 43 L.T. 794 ; 29 W.R. 438. 
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OvHi.) Ch. Dir. V. O. fl , — SaHsfaeUon^Beqmsi of Annuity^Amuity 
Secured hy Bond, — Testator who lta4 for ralnable ooasideration core, 
nanted io pay an annuity of £10 to H, D., so long as she ^onld 
continne the widow of J. by equal half-yearly payments, bequeathed 
to her an annuity of £80, if she should so long continue a widow : Held 
that the bequest was not intended as a satisfaction of the annuity of £10. 
— Bowwtf V. Glass, 50 L. J. Oh. 285. 

(lix.) Oh. Div. V. C. M. — Trust for Aeewnulatiim--^Maintena/n^e, — ^Testator 
devised real and leasehold property of the annual value of £10,200 to 
trustees upon trust to accumulate the rents and profits for twenty-one 
years, and then to H. for life, with remainders in strict settlement. H. 
had two infant sons, and his means were not adequate to maintain and 
educate them in a manner suitable to their prospects. The Court made 
H. an allowance of £2,700 a-year for their maintenance.-^ v. 

Havelock, 44 L.T. 168. 
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Administration 

(xvii.) P. jy, A< DiV. — Administrator out of Jurisdiction — Ba'nhru'i^tcy — 38 
Qeo.III.fC, 87, s. 1 — 21 ^ 22 Vict.t c. 96, s. 18. — .Administrationde honis 
non of an intoBtate granted to the assignee in bankruptcy of an adminis- 
trator out of the jurisdiction, limited to the fund to which the assignee 
was entitled. — In the goods oj Ha'irmond, L.E. 6 P.D. 104 j 44 L.T. 649 j 
29 W.E. 807. 

(xviii.) Oh. Div. F. J- — Costs of Sv/it — Intestacy as to Realty. — Testatrix 
• having given certain legacies, died intestate as to the rest of her 
personalty and as to her real estate : Held that the costs of an action 
by her heir-at-law to administer real and personal estate, were primarily 
payable out of the residuary personalty. — Thompson v. Harrisj 50 L.J. 
Ch. 625 ; 29 W.E. 731. 

(xix.) O. A. — Costs of Suit — Testamentary Expenses. — Where testator has 
directed testamentary expenses to be paid out of a particular fund, the 
costs of an administration suit properly instituted will be payable 
out of that fund, though the suit has been instituted by legatees of 
another fund. — Young v. Dolman, 44 L.T. 499. 

(xx.) Ch. DiV. P. J. — Creditor's Action, — Form of Judgment — Judicature Act, 
1876, s. 10. — In a creditor’s action, where there is a probability that the 
estate will prove insolvent, the judgment should contain a provision 
to the effect that, if the estate prove insolvent, the rules in bankruptcy 
are to apply. — Hiplcins v. Hildick, 44 L.T. 647 ; 28 W.E. 738. 

(xxi.) C. A. — Intestacy — Next-of-Kin — Legitimacy — Domicil. — Decision of 
M.E. (see Administration iv., p. 1) reversed.— Re Oood/tnan, L.E. 17»Ch. 
D. 266 J 60 L.J. Oh. 625 j 44 L.T. 627 5 29 W.E. 686. 

(xxii.) C. A. — Intestacy — Next’ 0 f>Kin Found — Right to Interest. — Decision of 

V. C. M. (see Administration v., p. 1) reversed. — Re Oosman, 29 

W. E. 793. 

(xxxii.) Ch. Diy. M. R. — Proof— Insolvent Estate— Contingent Liability- 
Vesting— Bankruptcy Act, 1869, s, 31— Judicature Act, 1876, s. 10. -r 

Z 
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In an administration action of an insolvent estate, where a claim is made 
in respect of a contingent liability, which is allowed on a valuation as 
at date of judgment, and the contingency happens before any certificate 
has been issued, the creditor may prove for the full amount less 4 per 
cent, from date of judgment to happening of oontingenoy. — Hill v. 
BHdges, L.E. 17 Oh. D. 342 j 60 L.J. Oh. 470 j 44 L.T. 780. 

(xxiv.) C.r A. — Proof-Secured Creditor^ Judicature Act, 1876, 8, 10. — Where 
an estate is being administered by the Court, a secured creditor may 
either realise or value his security ; and when he has elected to value, 
he can only prove for the balance, after deducting the valuation from his 
debts. Where the creditor was required by the chief clerk to value his 
security and he did so, he was held to be bound by the course he had 
adopted. Decision of Fry, J. (44 L.T. 648, 778 ; 29 W.B. 668, 762), 
affirmed. — Williams v. Hopkins, 29 W.E. 767. 

(xxv.) Ch. Div. E. J. — Receiver — Liability to Accownt — Statute of Limita^ 
tions, — A receiver in an administration sold stock, part of the estate, 
in 1870, and received the money for it. He died in 1876 and his final 
accounts were not passed, nor his recognizance vacated till some time 
afterwards. In 1880 it was discovered that he had not accounted for 
the money received for the stock : Held that plaintiff’s right to recover 
this money was not barred by the Statute of Limitations. — Seagram v. 
Tuck, 29 W.E. 784. 

Agreements and Contraots 

xxi.) C. A. — Agreement' obtained by Fraud — Assignment — Defendants agreed 
to pay T. at the end of six months, £800 in satisfaction of all claims by 
him against them, T. assigned this agreement to plaintiffs to whom he 
was indebted, and notice of the assignment was given to defendants. 
On an action by plaintiffs to recover the £800 : Held that a defence that 
the agreement was obtained by fraud was a good one. — Wakefield Bcmking 
Co. V. Nomianton Local Board, 44 L.T. 697. 

(xxii.) H. Jj 4 — Condition Precedent— Preventing Performance of. — When it is 
agreed that something shall be done which cannot be done unless both 
parties to the contract concur in 'doing it, it is an implied term in the 
contract that each party shall do everything on his part necessary to be 
done towards carrying out the agreement. — Mackay y. Dick, L.E. 6 App. 
261 J 29 W.E. 541. 

(xxiii.) C. A. — Covenant not to use as Beer-shop. — The selling beer under an off 
licence to sell beer not to be dnink on the premises, is a breach of a 
covenant not to use the premises as a beer-shop. —London ^ Submban 
Land Co. v. Field, L.E. 16 Oh. D. 646 ; 44 L.T. 444. 

(xxiv.) Ch. Div* F. J. — Covenant to Procure Supply of Watei' — Construction. 
— A clause in an agreement by a railway company to purchase land, 
binding the company to procure as good a supply of water as the supply 
out off by their line from the severed lands of the vendor, only binds the 
company to do once for all what may reasonably be expected to insure 
a sufficient supply of water. —Be Ghray ^ Metropolitan Rail. Co.^ 44 
L.T. 667. 

(xxv.) Q. B. Div.— ikfowiorondnm in Writing — Statute of Frauds, see. 4. — 
Flaindff signed a memorandum setting forth the terms of a contract by 
which he agreed to let a carriage to defendant for a term longer than a 
year ; and defendant in a subsequent letter to plaintiff referred to their 
** agreement for the hire of your carriage : ” Held a sufficient memoran- 
dum in writing to satisfy sec. 4 of Statute of Frauds. — Oaos v. Hastingsp 
L.E. 7 Q.B.D. 126. ' 
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(xxvi.) C. A . — R^resentathn influencing Conduct — Mutuality — Interest in Lands 
— Statute of Frauds f sec, 4. — Deoifiion of Bx. Div. (see Agreefmnts and 
Contracts vii., p. 3) reversed. — Alderson v. Maddison^ 50 L.J. Bx. 466 ; 
29W.n.556. 

(xx\ru.) C, A. — Sale of Goods — Delivery by Instalments. — Defendant; sold to 
plaintiff 2000 tons of iron to be delivered by equal instalments in 
November, December and January. Plaintiff failed to take delivery of 
the iron in November : Held that defendant was entitled to*repndiate 
the coatvact. — Honch v. Muller^ L.B. 7 Q.B.D. 92. 

Arbitration 

(vi.) Q. B. 'Div*— Agreement to Refer — Stay of Proceedings — Policy of Inswr- 
anee. — An insurance policy effected with defendant company contained 
a condition that all disputes should, if either party required, be referred 
to arbitration in manner specified in the company’s private Act. By 
this Act the Court or a Judge is empowered to order a stay of any pro- 
oetMlings contrary to the Act. In an action on the policy where the only 
issue was whether the death of the assured was caused by accident or 
not : Held that the company were, in the absence of any suggestion of 
fraud, entitled to a stay of proceedings. — Minifie v. Railway Passengers 
Assw'ance Co.^ 44 L.T. 552. 

(vii.) Ch. Div. F‘ J. — Arbitration Clause — 17^ 18 Vict.^ c. 125, s. 11. — The 
Court will not, after delivery of defence, order a reference to arbitration 
under sec. li of C. L. P. Act, 1854. — West London Dairy Society v. 
Abbott, 44 L.T. 376 j 29 W.R. 584. 

Australia, Law of 

(i.) P. C. — Conflict of Laws — Lex Loci Contractfis — Foreign Corporation. — 
Held that the Western Australia Joint Stock Companies Ordinance Act, 
1868, does not apply to foreign corporations, or to companies incorporated 
out of Western Australia j and that a company duly registered and 
incorporated in Victoria could not be again registered as a company in 
Western Australia. — Bateman v. Service, L.R. 6 App. 386 ; 44 L.T. 436, 

Bank 

(i.) Oil. Div. I*. J. — Trust Account — Transfer to Private Account — Liability — 
21 Jac. L, c. 16, — A sum of money was standing in the books of a bank 
to the credit of the account of the trustees of the late A., and the bank 
allowed them to transfer sums from this account to their private 
accounts ; Held that the cestuis-gvLe-irust were entitled to recover from 
the bank these sums, and that the Statute of Limitations would not 
constitute a valid defence. — Foxton v. Manchester ^ Liverpool BoAiking 
Co., 44 L.T. 406. 

Bankruptcy 

(Ixvii.) C. A. — Action against Banh'upt in Colony — Sequestration — Bank^ 
ruptcy Act, 1869, s. 13. — Before issuing sequestration against rekl estate 
of a bankrupt in a colony in order to compel his appearance in an action 
there to realise a mortgage by the bankrupt of other real estates, the 
leave of the Bankruptcy Court ought to be obtained. When such seques. 
tration bad issued without leave, and an appearance had been entered : 
Held that it was sufficient for plaintiff to undertake not to use the seques. 
tration for any other purpose. — Ex paede Rogers, Re Boustead, L,B, 16 
Ch. D. 665 ; 44 L.T. 857. 

(Ixviii.) 0. A. — Act of Banhruptcy^Bill ofSale-^Past Debt.— Decision of Oi J. B. 
(me Bankruptcy xl., p. 78) affirmed . — Ex parte Damn, Re Parker, L.B. 16 
Oh. D. 26 1 44 L.T. 760 j 29 W.B. 771. 
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(Iscix.) C. A. — Allowance to Bankrupt — Gift of Fwmitwe — Bill of Sate — BonZf- 
ruipcy Act, 1869, s. 38. — An undischarged bankrupt, to whom his creditors 
had given a certain part of his furniture, assigned it by bill of sale to 
plaintiff, and afterwards sent it to defendant, an auctioneer, who sold it 
and paid the money received to the bankrupt : Held that defendant 
was liable in an action for conversion. — Brown ▼. Hichinhotham, 60 
L. J, O.P. 426. 

(Ixz.) 0. A- — Carrying on Bankrupt's Business — Bankruptcy Act, 1869, ss, 14, 
26. — ^The creditors of a bankrupt have no power to authorise the trustee 
to carry on the bankrupt’s business, except so far as may be necessary 
for the beneficial winding-up of the business. — Ex parte Emmanuelf Be 
Batey, L.R. 17 Ch. D. 36 ; 50 L.J. Oh. 305 ; 29 W.R. 526. 

(Ixxi.) C. A. — Composition — Reduction of Proof — Application hy Bwnkrupt — 
Locus Standi. — Decision of C. J. B. (see Bankruptcy xlvii., p. 79) affirmed. 
— Ex parte Bacon, Re Bond, 29 W.R. 674. 

(lxxii.)r C. J. B. — Debtor's Summons — Service — Bankruptcy Rules, 1870, r. 
1, 61. — A debtor’s summons may be served by any person authorised by 
the creditor. — Ex parte Denman, Be Denman, 29 W.R. 616. 

(Ixxiii.) C. J. B. — Defaulting Trustee — Refusal to Commit — 41 ^42 Viet., c. 54. — 
The Court will refuse to grant a writ of attachment against a defaulting 
trustee where, owing to the defaulter being without any means, no 
useful object could be gained thereby. — Re Mackenzie, 44 L.T. 618. 

(Ixxiv.) C. J. B. — Elegit’^Prior Act of Bankruptcy — Bankruptcy Act, 1869, ss. 
87, 95. — The day after an act of bankruptcy had been committed by a 
debtor, a creditor issued an elegit, under which the sheriff seized the 
debtor’s goods, but no inquisition for appraising them was held. 
Four days afterwards a petition was presented, and the debtor was 
adjudicated bankrupt : Held that the goods seized belonged to the trustee 
in bankruptcy. — Ex parte Sulger, Re Chinn, 44 L.T. 652 j 29 W.R. 808. 

(Ixxv.) C. J. B- — Execution — Sum under BhO — Possession Money — Bankruptcy 
Act, 1869, s. 87. — Where the receiver in a liquidation has induced the 
sheriff, by promising to pay extra expenses incurred thereby, not to sell 
goods seized under a fi. fa. the trustee in the liquidation cannot take 
advantage of the fact that the debt for which the goods were seized has 
been thereby raised, by the addition of possession money, to a sum 
exceeding £50. — Ex parte Ind Coope Sp Co., Be Bullen, 44 L.T. 687 ; 
29 W.R. 667. 

(Ixxvi.)C. A. — Fraudulent Preference — Decision of 0. J. B. (see Bankruptcy 
xxxiii., p. 47) affirmed. — Ex parte Stubhins, Be Wilkinson, L.R. 17 Ch. D. 
68; 29 W.R. 663, 

(Ixxvii.) C. A. — Income of Bankrupt — Voluntary Allowance — Bankruptcy Act, 
1869, s. 90. — Decision of 0. J. B. {see Bankruptcy \i\., p.80) reversed.— 
Ex parte Wicks, Re Wicks, L.R. 17 Ch. D. 70 ; 29 W.R. 626. 

(Ixxviii.) C. A. — Infant Trader — 37 ^ 38 Viet., c. 62. — An infant trader who 
has presented a liquidation petition cannot be adjudicated bankrupt on 
a bankruptcy petition founded on the liquidation petition. Decision of 
0. J. B. (44 L.T. 688) reversed. — Ex parte Jones, Be Jones, 29W.R. 747. 

(Ixxix.) C. X B. — Liquidation— Appointment of Solicitor — Bankruptcy Act, 
1869, s. 29. — ^The consent of the committee of inspection required by 
sec. 29 of Bankruptcy Act, to be given to the appointment of a 
solicitor by trustee, may be given by the members the committee 
separately.— Foj jportfi White §r Co., Be Gearing, 29 W.R. 682. 
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(Ixzx.) C. J. B. — Liqmdatihn’^-^Following Trust Moneys — Identification , — 
Trust moneys cannot be followed unless clearly identified. — Eto p<vrte 
Bardcastle, Re Mcmson, 44 L.T. 528 ; 29 W.B. 616. 

(Ixxxi.) C. A. — Liquidation — Prosecution of Debtor and Accomplices — Person 
Aggrieved — 82 ^ 33 Fict., c. 62, s. 16 — Bankruptcy Acty 1869, s. 71. — 
Decision of C. J. B. (see Bankruptcy xxxv., p. 48) affirmed. — Ex parte 
Evans, Be Orhell, 44 L.T. 762 ; 29 W.R. 673. 

(Ixxxii.) C. A. — Proof — Joint and Separate Estate — Interest. — A creditor, whose 
proof is admitted against both separate estates of two bankrupt partners, 
is not entitled to any dividend in respect of interest accrned on his debt 
after date of adjudication, until the joint creditors have been paid the 
principal of their debts in full. — Ex parte Findlay, Re Collie, L.E. 17 
Ch. D. 834. 

(Ixxxiii.) C. A. — Proof — Part Payment by Surety — Reduction of Proof. — Decision 
of 0. J. B. (see Bankruptcy Ixii., p. 81) reversed. — Ex parte National 
Provincial Bank, Re Rees, L.R. 17 Oh.D. 98 ; 44 L T, 325 ; 29 W.R. 796. 

(Ixxxiv.) C. A. — Re.direction of Bankrupts Letters — Bankruptcy Act, 1869, 
8, 86. — An application under sec. 86 of Bankruptcy Act for the re-direction 
by the Postmaster- General of letters addressed to the bankrupt cannot 
be made by a petitioning creditor, but only by the trustee. — Ex parte 
Lister, Re Halberstamm, 29 W.R. 621. 

(Ixxxv.) C. J. B. — Retiring Trustee — Failure to make Report — Committal, — 
Where a retiring trustee has failed to render an account to the registrar 
■within the time required by rule 126, and having been ordered by the 
County Court Judge to appear and explain, has failed to appear, he 
cannot thereupon be committed to prison for contempt. — Re Pookes 
Royal, L.R. 7 Q.B.D. 9| 44 L.T. 314. 

(Ixxxvi.) C. A. — Secured Creditor-- Attachment — Tolzey Court of Bristol — 
Bankruptcy Act, 1869, s. 16 (6). — An attachment of goods of defendant in an 
action of debt in the Tolzey Court of Bristol does not make plaintiff a 
secured creditor within sec. 16, sub-sec. 6, of Bankruptcy Act. — Ex parte 
Sear, Be Price, L.R. 17 Oh. D, 74. 

(Ixxx'vii.) C. A. — Secured Creditor — Garnishee Order. — Decision of C. J. B. (see 
Bankruptcy Ixv., p. 82) reversed. — Ex parte Fillers, Be Curtoys, 44 L.T. 
691 ; 29 W.R. 676. 

(Ixxxviii.) C. A. — Undischarged Bankrupt — Remuneration for Personal Labour 
— Action — Adding Plaintiff — Ord. 16, r. 19. — The remuneration agreed 
to be paid to an undischarged bankrupt for his personal services and 
damages obtained by him for wrongful dismissal will pass to his trustee 
in bankruptcy. When the bankrupt has brought an action in his own 
name for such remuneration and damages the Court will add the name 
of the trustee as co-plaintiff and give him the conduct of the action. 
Decision of Pry, J. (L.R. 17 Oh. D. 169 j 50 L. J. Ch. 492 j 44 L.T. 344 ; 
29 W.R. 600) affirmed. — EmdUen v. Carte, 44 L.T. 636. 

Billof Sale:- 

(xxi.) Q. B. Div. — Affidavit — Residence of Grantor, — The affidavit filed with a 
bill of sale described the grantor as at present residing at 3, W. Street, 
Southampton, and having a permanent residence at 9, P. Street, J^ine 
Elms. The grantor was a travelling circus pi'oprietor, who owned 9, P, 
Street, but had not resided there for six years : Held a sufficient de- 
scription. — Cooper V. Ibherson, 44 L.T. 809 j 29 W.R. 666. 

(xxii.) 0, A, ’•^Attestation — 41 ^ 42 Viet,, c. 81, s, 10. — A solicitor, who is the 
grantee of a bill of sale, cannot be the attesting solicitor of that bill so 
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as to satisfy seo. 10 of Bills of Salo Act, 1878. ^Seal v, Olaridge, 50 
L. J. Ex. 316 ; 44 L.T. 601 ; 29 W.R. 698. 

xxiii.) C. A. — Bmliruptcy — Apparent Possession — Possession by Sherif-— 41 
^ 42 Viet, c. 31, 8. 8. — If goods comprised in an nnregistered bill of 
sale are, at the time of filing a bankruptcy petition against the grantor, 
in the actual possession of the sheriff under an execution, they are not 
in the apparent possession of the grantor, and the Bills of Sale Act does 
not apply. — Ex parte Saffery, Ee Brenner, L.E. 16 Oh. D. 668 ; 44 L.T. 
324; 29 W.R. 749. 

(xxiv.) C.A. — Consideration — 41 ^ 42 Viet, c. 31, s. 8. — Decision of 0. J. B. 
(see Bill of Sale xiv., p. 49) affirmed.— E® parte Winter, Be Fothergill, 
44 L.T. 323 ; 29 W.R. 675. 

(xxv.) C. A. — Consideration — 41 ^ 42 Viet, c, 31, s’, 8. — Decision'of Q. B. Div. 
(see Bill of Sale xix., p. 83) affirmed. — Hamilton v. Chains, L.R. 7 
Q.B.D. 1 } 60 L.J. Q.B. 456 ; 44 L.T. 665, 764 ; 29 W.R. 676. 

(xxvi.) C. A. — Conversion — Auctioneer. — S. took to defendant's reposi- 
tory in the City of London certain horses, and entered them for sale 
there. He afterwards sold them privately there, and defendant took 
the purchase-money, and, after deducting commission, paid the balance 
to S. The horses were included in a bill of sale previously granted by S.: 
Held that defendant was not liable in an action for conversion. — National 
Mercantile Bank v. Bymill, 44 L.T. 307 ; 767. 

(xxvii.) C. J. B. — Registration — DescHpUon of Grantor — 41 §r 42 Viet, c. 31, 
8. 10. — The grantor of a bill of sale was therein described as a widow, 
and no statement was made as to her occupation. She had been a 
licensed victualler for several years, but had ceased to be so about a 
month previously : Held that the description was sufficient. — Ed? parte 
Wolfe, Re DoAjey, 44 L.T. 321. 

(xxviii.) C. A. — Registration — Execution -^Inventory of Goods — Receipt by 
Sheriff^ for Purchase Money. — S. bought goods sold by a sheriff who had 
seized under a writ of fi. fa., and the sheriff gave him an inventory of 
the goods and a receipt for the price ; and he left the goods in pos- 
session of the debtor: Held that the inventory and receipt did hot 
constitute a bill of sale requirin g registration within Bills of Sale Act, 
1878. — Marsden v. Meadows, L.R. 7 Q.B.D. 80 ; 29 W.R. 816. 

(xxix.) C. A. — Registration — Priority. — The provisions in seo. 10 of Bills of 
Sale Act, 1878, as to the priority of bills of sale, apply to all competing 
bills of sale in all cases where registration is necessary. — Conelly v. Steer, 
60 L. J. Q.B. 327 ; 29 W.R. 629. 

(xxx.) Q. B. Div. — Registration — Priority, — The provisions in sec. 10 of 
Bills of Sale Act, 1878, as to the priority of bills of sale, apply only where 
there has been a bankruptcy or execution. — Lyons v. Tucker, L.R. 6 
Q.B.D. 660; 50 L. J. O.P. 322 ; 44 L.T. 312. 

(xxxi.) C. A. — Transfer — Assignment — 41 4^42 Viet, c. 31, s. 10. — A bill of sale - 
of goods, duly registered, was given to secure £600 and interest. Part of 
this was paid off, and, by a subsequent deed between the parties to the 
bill of sale and the plaintiff, the security was transferred and the goods 
assigned to him on his paying off the balance due, and making a further 
advance to the grantor, making the whole amount secured £501, with 
interest : Held affirming the Q. B. Div. (60 L. J. Q.B. 403 ; 44 L.T. 421), 
that this was a transfer of a bill of sale within seo. 10 of Bills of Sale 
Act, 1878, and did not require registration. — Home r, Hughes, L.R. 6 
Q.B.D. 676 ; 44 L.T. 678 ; 29 W.R* 676. 
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Btiilding Society}— 

(i.) Ch. Div. F.J. — Intorporaiion — Certificate — Jwtiediction — 38 Vict.^ 
c. 9, 88, 1, 2. — When the registrar of Bailding Societies has issned a 
certificate of incorporation of a society nnder the Acts of 1874 and 1876, 
it is not competent for the Oonrt, in an action by some members against 
the officers of the society, to declare the certificate to hare no effect. 
— Olover V. Qilest 29 W.R. 603. 

Canada, Law of 

(vi.) P. C. — New Brv/aswick — Income Tax. — ^The tax imposed by sec. 4 of New 
Brunswick Act, 31 Viet., 0 . 36, upon income, is leviable in respect of the 
balance of gain over loss made in the fiscal year — Lawless v. Sullivan, 
L.E. 6, App. 378. 

Ceylon, Law of 

(ii.) P. 0 . — PresvmpUon of Ma/niage. — According to the law of Ceylon, when 
a man and woman are proved to have lived together as man and wife, 
the law will presume, in the absence of evidence to the contrary, that 
they were lawfully married. — Sastry Velaider Aronegwry v. Semhecutty 
Yaigalie, L.R. 6 App. 364. 

Common 

(ii.) C. A. — Common of Pasturage — Estovers — Prescription — Profit d 

Prendre. — Held, reversing the decision of V. 0. B. (see Common i., p. 9) 
that the right of cutting and carrying away brakes and herbage, though 
a profit d prendre in alieno solo could be claimed, under the Prescription 
Act, (2 & 8 Will. IV., 0 . 71) by an owner in respect of his tenement.— 
Earl De La Wa/rr v. Miles, 44 L.T. 487 ; 29 W.R. 809. 

Company:— 

(lii.) Ch. Div. K. J. — CosUboohMine — Invalid Forfeiture of Shares — Lapse 
of Time — Estoppel. — An owner of shares in a cost-book mine which have 
been irregularly and improperly forfeited for non-payment of calls, 
cannot lie by for six years and then come forward and assert his 
right. — Rule v. Jewell, 29 W.R. 765. 

(Hit) C. A. — Unregistered Company — Similarity of Names — Injunction. — 
Decision of M. R. (see Company xliii., p. 85) reversed. — Hendricks v. 
Montagu, 60 L.J. Oh. 466. 

(liv.) C. A. — Winding-up — Assignment of Property of Company — Claim 
against Directors — Companies Act, 1862, s. 95 (3). — The offiicial liquidator 
of a company, with sanction of the Court, assigned to W, all the estate, 
property, and effects of the company, which the liquidator had power to 
dispose of : Held that this included claims by the company against its 
directors for losses occasioned by improvident sales, and for concealed 
profits made by sales to the company. — Be Park Gate Waggon Co., L.R* 
17 Ch. D. 234. 

(Iv.) Ch. Div. P, J. — Winding-up — Contributory — Agreement to take 
Shares — Set-off — Companies Act, 1867, s. 25. — Section 25 of Companies 
Act, 1867, has no application in a question of liability to take shares 
which were never allotted.— Case, Re Victoria Mansions, 60 
L.J. Ch. 454. 

on.) 0. A — Winding-Up-^ Contributory — Purchase of Shares by Compomy-^ 
Ultra Vires. — The memorandum of assooiation of a limited company did 
not expressly give the company power to purchase its own shares. The 
articles gave the directors power to purchase for the company any of its 
shares. The directors agreed with W. to purchase his shcffes for the 
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. company, and this arrangement was confirmed at an extraordinary general 
meeting. More than twelve months afterwards the company was wound- 
up : Held that W. was not liable as a contributory. — Re Dronjield Coal 
Co,, L.R. 7 Ch. D. 76; 56 L.J. Ch. 387; 44 L.T. 861 ; 29 W.B. 768. 

(Ivii.) C, A. — Winding-up — Director — Misfeasance, — Directors of a company 
formed to work a patent accepted from the vendors certain fully paid-up 
shares as a bonus for their services. The company at the time consisted 
of eight members, who all knew of the transaction. Subsequently, 
more* shares were allotted to other persons. In the winding-up t Held 
that the directors had not been guilty of misfeasance, and could not 
be made liable for the value of their bonus shares. — Be British Seamless 
Paper Boio Co., 60 L.J. Ch. 497 ; 44 L.T. 498 j 29 W.B. 690. 

(Iviii.) Ch. Div. P. J. — Winding-up — Bent — 33 ^ 84 Viet., c, 85, s. 2. — ^The 
landlord of premises occupied by the liquidator for carrying on business 
during the winding-up of a company : Held entitled to the payment in 
full bf the apportioned rent in respect of the time subsequent to the 
presentation of the winding-up petition. — Ex parte Seymowr, Be South 
Kensington Stores. — ^L.B. ^7 Oh. D. 161; 50 L.J. Oh. 466; 44. L.T. 471; 
29 W.R. 662. 

(lix.) Ch. Div. P. J. — Winding-up — Shareholder's Petition — Supervision 
Order — Companies Act, 1862, s. 149. — Shareholders of an insolvent 
company in pursuance of a special resolution, presented a petition for 
a voluntary winding-up under supervision. No creditor supported the 
petition, but a majority of creditors asked for a compulsory order. The 
petition was ordered to stand over in order to give the creditors an 
opportunity of petitioning for a compulsory order. — Be Electric and 
Magnetic Co., 60 L.J. Ch. 491; 44 L.T. 604 ; 29 W.B. 714. 

(lx.) C. A. — Winding-up — Unregistered Company — Companies Act, 1862., ss. 
199, 204. — Sections 199, 204, of Companies Act, 1862, apply all the pro. 
visions for the winding-up of companies registered under the Act to the 
winding-up of unregistered companies. — Budow v. Oreat Britain Life 
Assv/rance Society, 60 L.J. Ch. 604; 44 L.T. 688; 29 W.B. 585. 

(Ixi.) C. A. — Winddng-up Voluntarily — No Liquidator — Distress. — Decision of 
V. C. M. (see Covvpany li., p. 86) reversed. — Thomas v. Patent Lionito 
Co., L.R. 17 Oh. D. 250; 44 L.T. 892; 29 W.B. 696. 

Copyright 

(v.) Ch. Div. M. K. — Newspaper Registration — Proprietor — 5 ^ 6 Viet, 
c. 45. — newspaper requires registration under the Copyright Act to give 
the proprietor copyright in its contents, and a right to sue in case of piracy. 
He must also prove in order to sue, that he has employed the author on 
the terms that the copyright shall belong to the proprietor. — Walter v, 
Howe, 29 W.B. 776. 

(vi.) C. A. — Title of Book. — Decision of V. 0. B. (see Copyright iv., p. 52) 
reversed on the ground that the title in question was not an original 
invention — Dicks v. Tates, 44 L.T. 660. 

County Court 

(viii.)'Q B. Div. — Interpleader — Sale hy Sheriff^l9 ^ 20 Viet, c. 108, s.72; 
80 ^81 Viet, c. 142, s, 81. — It is not necessary that a bailiff of a 
county court should make a request to a claimant to deposit the value 
or a sum of money for keeping possession of goods seized in execution, 
or that he should take out an interpleader summons, before proceeding 
to sell goods seized. — Davies v. Wise, 29 W,B. 804. 
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(ix.) O. A.— JJTon-Suii — Coiihty Court Rules — Ord. 16, r, 17 — -19 ^ 20 Vict,^ 
e. 108, 8, 82 : — Held th&t Ord. 16, r. 17 of Ooanfcy Court Bales, 1875, is 
valid, and that a judgment of non-suit in a County Court is therefore 
a bar to a fresh action in the same matter. — Poyser v. Minors, 29 
W.R. 773. 

Crimes and OfFenoes 

(xviii.) Q. S. Div. — Cruelty toAmmals — DomisUc Animals — Parrots — 12^13 
Viet., c. 92, 5. 2 j 17 18 Viet, c. 60, s, 8. — Young parrots are not, in 

the absence of ^further evidence, domestic animals within sec. 2 of 
12 & 18 Viet., 0. 92 . — Swan v. Stmnders, 60 L. J. M.C. 67 ; 44 L.T. 424 ; 
29 W.R. 538. 

(xix.) Q. B. Div. — Education — Attendance Order — School Fees — 33 <J*34 Viet, 
c. 75 ; 39 ^ 40 Viet, c. 79. — Decision of Q. B. Div. in Richardson v. 
Saunders (see Crimes and Offences xiv., p. 87) over-ruled.— Saunders v. 
Richardson, 29 W.B. 800. 

(^.) C. C. B». — Forgery — Bill of Exchange — Inchoate Instrwnent — An 
instrument in the form of a bill of exchange accepted by the person 
to whom it is addressed, but not signed by drawer, is not a bill of 
exchange ; and proof of forgery of an indorsement on such instrument 
will not support a conviction for forging an indorsement on a bill 
of exchange. — Regina v. Harper, L.R. 7 Q.B.D. 78 j 60 L. J. M.C. 90 ; 44 
L.T. 616 j 29 W.B. 743. 

(xxi.) C. C. R. — Incitement to Murder — Publication in Newspaper — 24 ^ 26 
Viet, c, 100, 8. 4. — The offence of encouraging or endeavouring to 
persuade any person to murder another person, within sec. 4 of 24 & 26 
Yict.y 0 . 100, may be committed by the publication of an article in a 
newspaper, though not addressed to any particular person. — Regina v. 
Most, 29 W.R. 768. 

(xxii.) C«C*H* — Larceny — Obtaining Money by Threats. — ^When in consequence 
of A.’s threats, B. has given money to A., A. may be convicted of 
larceny, though at the time B. owed A. a part of the money so given. — 
Regina v. Lovell, 60 L. J. M.C. 91 ; 44 L.T. 319. 

*(xxiii.) H. L- — Perjury — Separate Misdemeaueurs — Cumulative Sentence — Penal 
Servitude — 2 Qeo. II., c. 26, s. 2. — Decision of Court of Appeal (see 
Crimes and Offences v., p. 13) affirmed. — Castro v. The Queen, L.B. 6 
App. 229 J 44 L.T. 860; 29 W.R. 669. 

Debtor and Creditor:— 

(xiii.) O. A. — Attachment of Debt — Second Mortgage — Sale by First Mortgagee — 
Priorities. — Decision of Y. C. B. (see Debtor and Creditor viii., p. 87) 
affirmed. — Chatterton v. Watney, L.B. 17 Ch. D. 269 ; 44 L.T. 391 ; 
29 W.R. 678. 

(av.) Of A . — Debtor*8 SummonS'^—Conditiondt Agreement for Reduction of Debt 
'^Default — A creditor who had issued a debtor’s summous for £344, 
agreed to accept £60 and three bills of exchange for £60 each, at three, 
six, and nine months, and that upon payment of the bills in due course 
he would give a receipt in full for the debt. In default of payment he 
was to be at liberty to proceed for the full amount : *^Held that the last 
provision was not a penalty, and thfit on default in payment of the third 
bill the creditor was remits to his original rights.— parte Burden, 
Re Neil, L.R. 16 Ch. D. 676 ; 44 L.T. 626. 

(xv.) C. A. — Equitable Assignment — Revocation. — Defendant being indebted 
to E., who was indebted to plaintiff to the extent of £100, E. brought to 
defendant a document signed by himself authorising defendant to pay 
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to plaintiff £100 of tbe money dae from defendant. Defendant wrote 
on this, ** I accept tfaie authority,” and K. gave it to plaintiff. Held that 
this was a sufficient equitable assignment of the debt due from defendant, 
and could not be revoked without plaintiff’s consent . — Qremway v. 
AihmBont 29 W.E. 560. 

(xvi.) Q. B. Div.— Sfet-o# — Com.ter-claim — Debt to Prmcipal^Liability of 
8mety , — Action by A. on a covenant by B. to pay all liabilities which A. 
might incur under a deed of assignment. B. pleaded that the covenant was 
a joint and several covenant of himself and C., and that A. was indebted 
to 0. in an amount exceeding his claim against defendant, and that C. 
had assigned A.’s debt to himself and B. in equal shares as tenants in 
common. As to half of A.’s claim, B. claimed to set-off the debt so 
assigned, and as to the other half that he was entitled to be exonerated 
by 0 : Held no defence . — Bowyear v. Pawson, L.R. 6 Q.B.D. 640 ; 60 
L.J. Q.B.496 ; 29 W.B. 664. 

Defamation 

(vi.) Q. B . Div. — Slomder — Privilege, — Defendant having Q,prvmdfacie ground 
of suspicion that he was being robbed by plaintiff, made enquiries of 
two persons, and to each person said that plaintiff had robbed him : Held 
that the occasion was not privileged. — Harrison v. Fraser, 29 W.E. 662. 

Easement:— 

(ix.) Ch. Div. V. C. B. — Prescription — Yearly Tenant. — ^A yearly tenant 
cannot acquire an easement in the land of which he is tenant as against 
his landlord. — Qutram v. Maude, L.R. 17 Oh. D. 891 j 29 W.R. 818. 

Ecclesiastical Law 

(vi.) 0. A. — Jw'isdiction of Judge at Westminster — Significavit — "Execution in 
County Palatine of Lancaster — 5 EUz., c. 23, s. 11 — 63 Qeo, III., c, 127 — 

; Public Worship Regulation Act, 1874. — Lord Penzance, when required by 
the Archbishop of York to hear the matter of a representation in the 
province or in London or Westminster, under sec. 9 of Public Worship 
Regulation Act, 1874, has jurisdiction to dispose of every matter pending 
or subsequent to the hearing, being part of the matter of the complaint. 
The proceedings against a contumacious clerk within County Palatine 
of Lancaster, under 53 Qeo. III., c, 127, are similar to those required 
on a writ de excommunicato capiendo by 6 Eliz., c. 23, s, 11. — Re Green, 
44 L.T. 619. 

(vii.) Arches Ct. — Monition — Disobedience — Deposition. — ^An incumbent had 
been suspended ab officio et beneficio for certain offences, but the suspen* 
sion had never been enforced. The Court refused to pronounce a decree 
of deprivation in a fresh suit instituted on account of similar offences. — 
Martin v. Mackonochie, L.R. 6 P.D. 87. 

(viii.) H. Jj.'-'Momtion — Suspevsion — Prohibition — 63 Qeo. III., c. 127. — In a 
criminal suit against a clerk in an Boolesiastical Court, a moaition to 
abstain in future from the commission of unlawful acts may be attached 
to a definite sentence ; and, if the monition be disobeyed, the clerk may, 
upon motion, without a fresh suit, be condemned to suspension ab officio et 
beneficio. — Mackonochie v. Lord Penzance, L.R. 6 App. 424$ 44 L.T. 
479 j 29 W.R. 633. 

Election 

(xxi.) Elect. Pet. — ParUament-^VoUng — Marking Paper — Marked Register . — 
Consideration of what are sufficiently marked ballot papers. The 
marked register of voters ■ is only primd facie evidence as to whether a 
peraon has or has not voted, and may be rebutted by substantial opposing 
eridenoe . — McLaren v. Milne Holme, 44 L.T. 289. 
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EYidenoe 

(xi.) O. O. H* — Con/esWow—AdmwsibiZity.— Previously to any charge being 
made against prisoner, his employer said to him, in the presence of a 
police inspector, ** The inspector tells me you are making house-breaking 
implements ; if this is so, you had better tell the truth, it may be better 
for you." Prisoner then made admissions which contributed to his 
being convicted of larceny : Held that the admissions ought not to have 
been received in evidence. — Begma v. Fennell, 44 L.T. 687 ; 29 W.B. 
742. 

(xii.) Oh. Div. P. J. — Legitimacy — Presumption of Marriage — Entry in College 
Eooks«-~>MinuteB of meetings of a college entered in a book kept for that 
purpose, but not authenticated by the signature of the college registrar : 
Held not admissible on a question of legitimacy. — Fobs v. Bearhloch, 
L.B. 17 Oh. D. 429; 60 L.J. Oh. 489 ; 44 L.T. 608 ; 29 W.B. 661. 

Fishery 

(ii.) C, A. — Royal Qrant — Inference — Claim hy Inhabitants, — Decision of 
0. P. Div. (see Fishery i., p. 16) affirmed. — Ma/yor qf Saltash v. Goodman, 
L.B. 7 Q.B.D. 106; 2e W.B. 689. 


Gas:— 

(i.) Q. B- Div. — Special Act — 10 Viet, c. 16, s, 49 ; 34 36 Viet, 0. 41, 

ss, 1, 3, 86. — Held that the provisions of the Gas Works Clauses Act, 
1871, applied to a gas company incorporated in 1853 by a special act 
incorporating the Gas Works Glauses Act, 1847 ; and that where the 
company had failed to send to the local authority a statement of its 
annual accounts as required by sec. 85, of the Act of 1871, they might 
be proceeded against for having failed to sell a -copy of such accounts 
to an applicant, though the proceedings were not undertaken till more 
than six months after the date for sending in such accounts. — Dudley 
Gas Co, V, Wa/rmington, 60 L.J. M.O. 69 ; 44 L.T. 476 ; 29 W.B. 680. 

Highway 

(xi.) Q. B. Div- — Obstruction — Indictment — Acquittal — New Trial. — On an 
indictment for obstructing a highway there can be no new trial after 
a verdict of not guilty. — Regina v. Duncan, 60 L.J. M.O. 96 ; 44 
L.T. 521. 

(xii.) Q. B- Div- — Repair — License to get Materials — 6 ^ 6 Will. IV., c. 60, 
s, 64. — A license may be granted to get materials for the repair of 
highways under sec. 64 of 6 A 6 Will. lY., 0 . 50, though the materials 
when got must be carried away by an avenue to a house. — Ramsden v. 
Tates, L.B. 6 Q.B.B. 683 ; 44 L.T. 612 ; 29 W.B. 628. 

(xiii.) Qr B- Div- — Repair — License to get Matet'ial$-~3 ^ 6 Will, IV,, c. 60, 
88. 61-64.— Justices can make an order allowing stones lying upon 
enclosed lands to be gathered for the repair of a highway within the 
same parish, without satisfaction being made for the value of the 
stones. — AVresford Rwral Authority v. Scott, 29 W.B. 741. 

(xiv.) Q. B. Div- — Repair — Distv/mpilced Road — 41 ^ 42 Viet, e. 77, s, 18. — 
Sec. 18 of Highways and Locomotives (Amendment) Act, 1878, Sees not 
apply to the case of roads which have been disturnpiked by operation 
of SB. 47-50 of 10 A 11 Yict., o. 84, in consequence of the extension of 
the boundaries of a borough between Deo. 81, 1870, and the passing of 
the drst-mentioned act. — Ma/yor of R/>chdale y ', Lancashire Justioee, L.B. 
6 Q.B.D. 525 ; 44 L.T. 816; 29 W.B. 731, 
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Husband and Wife 

(xxviii.) Ch. Div. M* R. — Curtesy — Devise to Wife — Death in Testator's 
Lifetime ---I Viet, c. 26, ss. 8, 83. — ^Testator, who died in 1875, by hie 
will, dated in 1872, devised freeholds to his daughter, her heirs and 
assigns for her separate use. The daughter died in 1874, leaving her 
husband and a ohild surviving : Held that the husband was entitled to 
the devised property for life as tenant by the curtesy. — Eager v, 
Fwmivall, L.R. 17 Oh. D. 116; 44 L.T. 464 ; 29 W.B. 649. 

(xxiz.) Ch. Div. V. C. H. — Declaration of Trust— Intended Gift to Wife . — 
Words importing a present intention on the part of a husband to make 
a gift to his wife cannot be held to operate as a declaration of trust. — 
Breton v. Woolhen, L.R. 17 Oh. D. 416; 50 L.J. Oh. 369 ; 44 L.T. 337; 
29 W.R. 777. 

(XXX.) P. D. A. Div . — Divorce — Adultery — Maintenance — Previous Separation 
Deed. — A wife, by separation deed, agreed to accept certain sums as a 
provision for her support, and not to sue her husband for any further 
maintenance. Snbsequently she discovered that he had been guilty of 
incestuous adultery, and she obtained a decree for divorce : Held that 
she was entitled to the usual order for permanent maintenance. — Morrall 
V. Morrall, L.R. 6 P.D. 98. 

(xxxi.) P. D. A. Div. — Divorce — Adultery and Cruelty — Condonation — 
— Revival. — Condoned adultery and cruelty may be revived by subse- 
quent misconduct which falls short of adultery. — Ridgway v. Bidgway, 
29 W.R. 612. 

(xxxii.) Ch. Div. V. C. B. — Lunacy of Husband— Conversion by Wife.— 
Statement of claim in action by representatives of deceased husband 
against representatives of deceased wife, alleging that wife during 
husband’s lifetime (he being a lunatic not so found) took possession of 
and sold certain of his ohatels, and applied the proceeds to her own 
use, and claiming recovery of proceeds from her estate. Demurrer over- 
rnled. — Williams v. Stratton, 50 L.J. Oh. 495 ; 44 L.T. 600. 

(xxxiii.) C. A, — Separate Estate — Restraint on Anticipation. — Decision of 

V. 0. M. (see Husband and Wife x., p. 18) reversed, — Pike v. Fitzgibbon, 
60 L.J. Ch. 394 ; 44 L.T. 562 ; 29 W.R. 661. 

Insuranoe:-* 

(v.) Q. B. Div. — Fire Insurance — Loss through Felonious Act of Wife of 
Assured. — An insurance company granted a fire policy to S., and during 
its currency S.’s wife feloniously burnt the property insured. The 
company brought an action against S. and wife for damages : Held that 
the action could not be maintained, the company not having admitted 
their liability on the policy. — Midland Counties Insurance Co. v. Smith, 
L.R. 6 Q.B.D. 661 ; 60 L.J. Q.B. 329. 

(vi.) Q, B. Div. — Insurance Against Accident— Death Caused by Fit.— A 
policy of insurance against death by accident provided that the insurers 
should not be liable in case of death arising from fits, whether causing 
such death directly or jointly with any accidental injury. Insured, 
while standing on a railway platform, had a fit, and in Consequence fell 
on the railway, and was killed by a passing engine : Held that the 
insurers were liable. — Lawrence v. Accid>ent Insurance Co., 29 

W. R. 802. 

Landlord and Tenant 

(xviii.) C. A. — Bankruptcy of Lessee — Disclaimer— Sublessee. — ^Deciision of 
Q. B. Div. (see Landlord and Tenomt xiv., p. 92) reversed.—* v. 
Hardinge, 44 L.T. 503 ; 29 W.R. 554. 
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(tix.) Oh. Div. M. R. — Covenant Affecting Leeeor's TiiU^OonekucUve 
Notice— 37 ^ 88 Ftc<., c. 78, 8, 2.— -A lessee has oonstruotive notice of 
all the contents of deeds affecting the lessor's title, when the existence 
of such deeds and the fact of their affecting the lessor's title are 
necessarily within his knowledge ; and this rule is unaffected by sec. 2 
of Vendor and Purchaser Act, 1874. — Patmcm v. Ha/rland, L.E. 17 
Oh. D. 363 ; 44 L.T. 728 j 29 W.R. 707. 

(xx.) C. A. — Fwtwres — Big^ibowrdL of Inn — Fixtures of Previous Tenant — When 
a tenant has put up fixtures and leaves them attached to the freehold, 
and a new lease is granted to another lessee, the fixtures do not become 
the property of the new tenant. Decision of 0. J. B. (see Landlord, 
and Tenant xi., p. 67) reversed. — Ex parte Baroness Willoughby Be 
Ereshy, Re Thomas ^ 29 W.R. 627. 

(xxi.) Q. B. Div. — Fraudulent Removal of Goods — Appeal from Justices—}! 
Geo. 11. , c. 19, ss. 4, 5 ; 12 ^ 13 Viet, c. 45, 5. 1 j 42 ^ 43 Wict, c. 49, 
88. 31, 32. — ^An appeal from an order of justices, under 11 Geo. II., 
c. 19, SB. 4, 5, by a person adjudged guilty of fraudulently removing goods 
to prevent a distress, is subject to the regulations comprised in secs. 
81, 32, of Summary Jurisdiction Act, 1879 ; and therefore notice of 
appeal must be given within seven days after decision appealed against. 

- — Regina v. Shropshire Justices, L.R, 6 Q.B.D. 669 ; 60 L.J. M.O. 72 ; 
29W.R. 667. 

(xxii.) Cht. Div. R. J,— Lease — Renewal — Existing Breach of Covenant- 
Waiver. — A lease contained a covenant by landlord to renew on lessee 
giving six months notice before expiration of lease. The lessee gave 
notice, but at that time and at expiration of lease there was an existing 
breach of a covenant by the lessee to paint ; Held that the lessee could 
not enforce the covenant to renew ; and that acceptance of rent by the 
landlord was no waiver of the breach. — Bastin v, Bidwell, 44 L.T. 742. 

(xxiii.) Ch.. Div. V. C. B. — Restrictive Covenant — Sale of Lots — Lessee — 
Notice, — The purchaser of a freehold lob on a building estate entered 
into a covenant with the vendors and the owners of the other lots not 
to retail beer : Held that a sub-lessee, who had no notice of the covenant, 
was bound by it.— Thorrmell v. Johns,oni4i4i L.T. 768; 29 W.R. 677. 

Lands Clauses Act:— 

(xi.) Ch.. Div. M. R. — Compulsory Purchase — Trustee with Power of Sale — 
Int&i'est on Purchase Money. — If a company serve notice to treat on a 
life-tenant of lands, and the matter proceeds in the usual course to 
arbitration and award, the company cannot require a conveyance from 
trustees having a power of sale with consent of life-tenant. Interest is 
payable by the company on the purchase-money from the time when 
they might have taken possession.— Pigott v. G, W. Rail. Co., 29 W.R. 

(xii.) C. A. — Costs — Adverse Litigation. — Costs of taking accounts between 
mortgagor and mortgagee of lands taken compulsorily are not costs 
occasioned by litigation between adverse claimants within sec. 80 of 
Lands Clauses Act, 134^3.— Re Bareham, L.R. 17 Oh.D. 329; 29 W.R. 626. 

Iiioensed House 

(i.) Q. B. Div . — Death "before Expiration of Licence — Assignment after 
Expiration — Application to Special Sessions — ^9 Geo. IV., c. 61, s, 14, — 
The power of granting a licence at special sessions, under 9 Geo, IT., 

0. 61, B. 14, to a new tenant, where a person duly licensed has died 
during the continuance of his licence, extends only to the period for 
which the former tenant’s licence would have lasted. — White r. CogmU 
dale Ward Justices, 44 L.T. 715. 
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(ii.) Q. B. Biv, — Prohibited Hov/rs — Eaicise Licence — 87 ^ 88 Viet., c. 49, 
8s. 8, 9. — ^The provisions of seoa. 8, 9, of Licensing Act, 1874, are not 
limited to oases of holders of justices* licences. — Martin v. Barker, 
29 W.E. 789. 

Iiord Mayor^s Court:— 

(ii.) H* Xi. — Foreign Attachment — Corporation Aggregate.— The process 
against a garnishee to enforce obedience to the jurisdiction of the Lord 
Mayor’s Court in foreign attachment, cannot be applied to a Oorporation 
aggregate. Decision of Court of Appeal (see Lord Mayor* a Cov/rt i., 
p. 68) affirmed. — Ma/yor of London v, London Joint Stock Bcmk, L.B. 6 
App. 893. 

Lunacy:— 

(vi.) Q, B. Biv. — Lunatic Charged with Crime in India — Bemoval to 
Engla7id—14t ^ 15 Viet., c. 81, 5. 1 — M., a Buropean British subject in 
India, shot a native, and the magistrate to whom this fact was reported 
without making a formal inquiry, ordered an inquiry as to M.*s sanity, 
and reported to the Madras Government that M. was insane : Held that 
M. might, by virtue of 14 & 16 Viet., o. 81, s. 1, be lawfully removed to 
England, and confined in a lunatic as vlnm during Her Majesty’s pleasure. 
—Be Malthy, L.R. 7 Q.B.D. 18 ; 60 L. J. Q.B. 413 ; M L.T. 711 ; 29 
W.R. 678. 

(vii.) C. A. — Payment of Dividends to Attorney of Curator — Order on 
Companies. —The curator of the property of a lunatic residing in Malta, 
having authorized a person residing in England to receive dividends of 
shares in Companies and of Consols belonging to the lunatic, the Court 
ordered that the companies and the Bank of England should be at 
liberty to pay accrued and future dividends to the curator’s attorney. — 
Be Baynes, M L.T. 322. 

Metropolitan Management:— 

(vi.) H/ L. Biv. — Metropolitan AsyVwm District — Small Pox Hospital — 
Nuisance — 30 ^ 31 Viet., c. 6. — ^l?he owners of land adjoining the Hamp- 
stead Small Pox Hospital brought an action against the managers of the 
Metropolitan Asylum District for damages for injuries sustained in 
consequence of the erection of the hospital, and the jury found that the 
hospital was a nuisance, occasioning damage to plaintiffs, and that, 
assuming the defendants were legally entitled to erect and carry on the 
hospital, they had not done so with proper care and skill : Held that 
plaintiffs were entitled to a verdict with costs, and an injunction to 
restrain the carrying on of the hospital so as to be a nuisance. — Managers 
of Metropolitan Asylvmi District v. Hill, L.B. 6 App. 193; '60 L.J. Q.B. 
363 j 44 L.T. 663 ; 29 W.R. 617. 

(vii.) Q. B. Biy. — New Street — House and land abutting on ChapeV — 18 ^ 19 
Viet., c. 120 ; 26 ^ 26 Viet., c. 102. — A chapel vested in trustees and 
which abutted on a new street was registered as a place of religious 
worship, but had not been consecrated ; and there was no dedication of 
the land in perpetuity : Held that the trustees were liable to contribute 
to the expenses of the new street either under 18 & 19 Viet., o. 120, 
B. 106, or 26 & 26 Viet., c. 102, s. 77. — Caiger r. Vestry of St. Mary Islington 
50 L.J. M.O. 69 I 44 L.T. 606 } 29 W.B. 638. 

MineB:— 

(vii.) H. L. — Injury to Surface . — A mining lease provided that lessee might 
work the mines in the usual and most approved way, and should have 
liberty to enter upon the land and do and execute all such acts, works and 
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tbings upon, in, or under or above tbe premisee as should be necessary for 
working the mines : Held that the lessee was not entitled so to work the 
mines as to let down the surface. — Davie v. Treha/me, L.R. 6 App. 460. 

Mortgage • 

(zxiii.) Q. B. Div. — Assignment — Charge — Judicature Act, 1878, s, 26 (6). 
— ^A, mortgaged property to B. to secure £1,880 and covenanted to pay 
the debt. B. assigned the debt and premises to C. to seoura repayment 
of advances not exceeding £1,200 ; Held that this was an assignment 
purporting to be by way of charge only, and therefore not within the 
operation of sec. 26, sub-sec. 6 of Judicature Act, 1878. — National 
Provincial Bank v. Harle, L.R. 6 Q.B.D. 626 j 60 L.J. Q.B. 487 ; 44 L.T, 
686 ; 29 W.R. 664. 

(xxiv.) C. J. B. — Attornment Clause — Distress — Bankruptcy, — Eent secured by 
an attornment clause in a mortgage deed is a security for the prinoip^ 
as well as the interest of the mortgage debt. — Ex pa/rte Tempest Ee Betts, 
44 L.T. 616.; 29 W.R. 668. 

(xxv.) Ch. Biv. K. Consolidation — Building Society — Special Covenant — 

Second Mortgagee. — Held that a building society whose rules contained a 
provision entitling them to consolidate members, mortgages, had a 
right to consolidate against a second mortgagee who had acted as solicitor 
to the mortgagor on his making the first mortgage to the society 
which contained an express oonvenant to observe the society's rules. — 
Andrews v. City Building Society, 44 L.T. 641. 

(xxvi.) Oh. JDiv. F. J . — Mortgagee in Possession — Power of Sale — Second 
Mortgagee.-^A. mortgage by H. to defendant contained a power of sale, 
which was not to be exercised except after default made for three months 
after notice to H. or his assigns to pay off, and a proviso that defendant or 
his agent should be at liberty to take the rents and thereout make 
reasonable payments. T., who had collected the rents for H., continued 
to collect them after the mortgage and paid defendant his interest. Plain- 
tiff took a second mortage of which defendant had notice : Held that 
defendant was a mortgagee in possession, and that he could not sell 
without first giving notice to plaintiff. — Boole v. Smith, L.R, 17 Ch, D. 
434 ; 29 W.R. 601. 

(xxvii.) Ch. Div. V. C. B* — Priorities — Fictituous Deeds — Legal Estate, — 
Property was conveyed to M. in trust for D. D. then prepared a fictitious 
lease of the property by which T. purported to demise it to M., and M. 
with D.'s connivance demised the property subject to this lease by way 
of mortgage to Q. Subsequently M. and D. procured a loan from S. on 
a deposit of the genuine title deeds : Held that S.'s mortage ranked in 
priority to Q.'s. — Keate v. Phillips, 44 L.T. 731 j 29 W.R. 710. 

(xxviii.) Ch. Div. M. B.. — Right to Redeem — PaHial Possession — Absence 
beyond Seas — 3 ^ 4 Will. IV., c. 27, ss. 16, 28. — The rule that no 
lapse of time barred the right of mortgagor of lands to redeem the whole 
provided he held possession of part has been abolished by sec. 28 of 
8 A 4 Will. IV., c. 27. Sec. 16 of that Act does not apply as between 
mortgagor and mortgagee. — Kinsman v. Rouse, L.R. 17 Ch. D. 104 ; 60 
L. J. Ch. 486 ; 44 L.T. 597 j 29 W.R. 627. 

(xxix.) Ch. Div. 'K. J. — Sale by First Mortgagee — Second Mortgagee^Con^ 
structive l^ust — Statute of LimitaMons. — On a sale by a mortgagee 
there is no express trust of the purchase-moneys received by him in 
favour of mortgagor. There is a constructive trust of the surplus only, 
and after the expiration of the statutory period the Court will not allow 
evidence to be gone into to show that there was a snzplus for the 
purpose of raising such trust.— Bomisr v. Berridge, 44 L.T. 680* 
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Municipal Ijaw 

(x.) Q. B. iDiV* — Bmial — Bead Bodies Oast on Sfhore — Tidal River — 
4S Oeo, Ill.f 0. 76, B. 1. — The direction in sec. 1 of 48 Geo. III., 0. 76, to 
the overseers of parishes to bary dead bodies oast on shore from the sea 
does not extend to bodies cast on shore from a tidal river. — Woolwich 
Overseers v. Robertson, L.R. 6 Q.6.D. 664; 60 L.J. M.O. 87 ; 44 L.T. 747. 

(xi.) Q. B. .Biv. — Rate — Assessment Committee — Appeal to Qwvrter Sessions 
— 27 ^ 28 Viet, c. 89, s 2. — Held that an Assessment Committee which 
had appeared as respondent at Special Sessions, ander 27 & 28 Yict., 
0. 39, s. 2, was entitled to appeal to Quarter Sessions in the name of 
the Gnardians against the decision at Special Sessions. — Regina v. Mont- 
gomeryshire Justices, 60 L.J. M.O. 52 ; Llanidloes Guardians v. Pryce 
Jones, 44 L.T. 810; 29 W.R. 806. 

(xii.) C. A. — Rate — Successive Occupation — Liability — Bridge — Ecotinction of 
Tolls — 32 ^ 38 Viet, c. 41, s. 16. — Abridge company which was assessed 
to the rates in P., transferred its property to the Metropolitan Board of 
Works under the provisions of an Act requiring the Board to keep the 
bridge open free of toll. At the time of transfer a rate to which the 
company was rated was not wholly discharged : Held that the Bridge 
company continued liable in respect of the rate, and that the Board was 
not liable. — Hare v. Putney Overseers, 60 L.J. M.O. 81 ; 29 W.R. 721. 

(xiii.) Q, B. Div. — Repair of Sewer — Statutory Duty — Negligence. — Defendants 
were under local Acts empowered to construct and repair sewers : Held 
that they were under a legal liability to use their powers so as to 
keep the sewers in proper order. — Fleming v. Manchester OorporaUon, 
44 L.T. 617. 

Ifegligence 

(iii.) Q. B. Div, — Job Master — Defect in Carriage — Warranty of Fitness. — 
A job master who lets out a carriage for hire is bound to supply one as 
fit for the purpose for which it is hired as care and skill can render it, 
and is liable for damage arising from a defect in it, though he might 
reasonably have been ignorant of the defect. — Hyman v. Nye, L.B. 
6 Q.B.D. 686. 

Nuisanoe :~ 

(i.) Ch, Div, El. J* — Liability for Acts of Public — Probable Consequence. — 
Where the occupier of lands so deals with them that the public are 
induced to use them in such a manner as to cause a nuisance, he will 
be responsible for such nuisance, though it arise without any license or 
invitation on his part. — Chihnall v. Paul, 29 W.R. 636. 

Parent and Child 

(i.) Oh. Div> P* X — Undue Influence — Purchase for Value^Notice.-^A 
mortgage by persons over age but not fully emancipated to secure a 
debt of their father, the same solicitor acting for parent and children, was 
upheld in favour of the mortgagees, but declared not binding in favour 
of the father. — Bainbrigge v. Brown, 60 L.J. Oh. 622 ; 4i L.T. 705 $ 29 
W.R. 782. 

Partition 

(viii.) Ch. Div* V* C. 'EL, -Request for Sale — Married Woniom^d ^ iOVict, 
c. 17, s. 6. — In a partition action when a married woman is plaintiff, 
her request for sale should be made by her Counsel, instructed by a 
person authorised by her in that behalf.— Grange V. Whiter 29 W.R. 718. 
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Pfibrtnership 

(vii.) C. A’— Dissolution on EqvMahle Grounds — Terms . — Where a diBsoliitiou 
of partuership is decreed on equitable ^proundS} it should date from the 
judgment ; and the arrangement of terms, including apportionment of 
premiums, is a matter ^ judicial discretion.— i^on v. Tweddellt 29 
W.E. 689. 

Patent 

(vi.) O. A. — Infringement — Agent for Exportation* — Decision of V. 0. B. (see 
Patent ii., p. 60) reversed. — NoheVs Explosives Co* v. Jones, Scott ^ Co*, 
41L.T. 693. 

Poor Law 

(ix.) Q, JB. DiV. — Bastardy — Matdntena/nce Order — Marriage of Mother* — A 
bastardy order obtained under 35 A 36 Viet., c. 65, s. 8, is not revoked 
by the subsequent marriage of the mother.— jSothsran v. Scott, L.R. 6 
Q.B.D. 618 j 60 L.J. M.O. 60 ; 44 L.T. 622; 29 W.R. 666. 

(x.) Q. B. Div. — Bastard/y — Maintenance Order — Marriage of Mother. — A 
bastardy order can be enforced against the putative falser after the 
mother's marriage ; and the fact that her husband is capable of main, 
taining the child makes no difference. — Hardy v. Atherton, 44 L.T. 776; 
29 W.B. 788. 

(xi.) Q. B. Div. — Husband and Wife — Wife's Adultery — 31 ^ 82 Viet., 
c. 122, s. 83. — husband is not liable to be ordered, under 31 & 82 Yict., 
0. 122, B. 33, to maintain a wife with'whom he has ceased to cohabit, in 
consequence of her adulteiy. — Culley v. Charman, L.R. 7 Q.B.D. 89 ; 
29 W.R. 803. 

(xii.) Q. B. Uiv.’—MainteTiance — Married Womayi — Separate Estate — Grand* 
children. — 43 EUz., c. 2, s. 7; 33 ^ 34 Viet., c. 93, s. 14. — A 
woman, whose husband is alive, is not liable under the Poor Law Aots 
to contribute to the support of grandchildren, though she have separate 
estate. — Coleman v. Birmingham Overseers, L.R. 6 Q.B.D. 615 ; 60 L.J. 
M.O. 62 ; 44 L.T. 578 ; 29 W.R. 716. 

(siii.) Q. B. Div. — Settlement — Children under Sixteen— 39 ^ 40 Viet., c. 61, 
8. 35. — Legitimate children under sixteen take the settlement of their 
widowed mother, though such settlement be a derivative one. — HolUng* 
bourne Union v. West Ham Union, L.R. 6 Q.B.D. 680; 60 L.J. M.O. 74; 
44L.T. 620; 29W.E. 629. 

(xiv.) Q. B, Div. — Settlement— Parish — 89 ^40 Viet., c. 61, s. 34. — Residence 
for three years in different parishes in the same union does not confer a 
settlement under sec. 34 of Divided Parishes Act. — Plomesgate Union 
V. West Ham Union, L.R. 6 Q.B.D. 676 ; 60 L.J. M.O. 61 ; 44 L.T. 610; 
29 W.R. 630. 

(xv.) O. A. — Settlement — Eesidencfi in Charitable Institution — 9 ^ 10 Viet*, c, 
66, s. 1 ; 39 ^ 40 Viet., e. 61, s, 4.— Decision of Q. B. Div. (see Poor 
Law viii., p. 96) affirmed. — Fulham Guardians v. Isle of Thanet Quat'dnans, 
44 L.T. 678 ; 29 W.R. 723. 

, Power of Appointment . 

(v.) Ch. Div. M. B. — Appointment by Will — Real Estate— Failsvre— 
Besidndry Devise — 1 Viet., c. 26, s, 25. — Sec. 26 of Wills Act, 1837, 
applies to the case eff an invalid appointment of real estate under a 
power created prior to date of t^t Act. — Frame y. Clement, 44 
L.T.899. 

(▼i.) Oh. Div. M. B. — Partial Invalidity — Postponed Enjoyment — 
Intermediate Income * — ^Xestatrix having a limited power of appointment 

K 
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over a fund, appointed it to an infant, nptan object of the power, on his 
attaining twenty-one, and if he should die during infancy then to S., 
who was an object of the power : Reid that the income of the fund till 
the infant died or attained majority would go with the corpus, in the one 
case to S., in the other as in default of appointment . — Long v. Ovenden, 
L.R. 16 Oh. D. 691 j 60L.J. Oh. 314; 4t L.T. 462 ; 29 W.R. m 

(vii.) Ch. Div. K. J.- Power created subsequent to Will — 1 Vict.f c. 26, ss. 24, 
27. — Real estate was by a settlement conveyed to trustees to sell and 
pay the proceeds as A. should by deed or will appoint. By a second 
settlement A. appointed that the trustees should hold the proceeds of 
sale in trushf or such persons as she should by will appoint. By her will, 
made before the second settlement, she in pursuance of the power in the 
first settlement, appointed the real estate to her three sons : Held that 
the property did not pass under the will. — Thompson v. Simpson, 60 L. J. 
Ch. 461 ; 44 L.T. 710. 

Practice 

(cxiix.) Ch. Div. P. J . — Accounts — Direction to Chief Clerk — 16 ^ 16 Viet., c, 
86, 8. 64. — Where an account has been directed to be taken, the Court 
has jurisdiction, on subsequent summons, to give a direction as to the 
principle on which it shall be taken. — Shaio v. Brown, 44 L.T, 839. 

(cl.) C. A. — Appeal — Costs. — In an action for infringement of copyright, the 
judge held that plaintiff had Established his claim, but as defendant had 
discontinued the infringement before the trial, made no order except 
that defendant should pay the costs : Held that defendant was entitled 
to appeal from this order. — Dicks v, Yates, 44 L.T, 660. 

(cli.) C. A. — Appeal — Death of Appellant — Bevivor — Ord. 60, r. 4. — Where an 
appellant dies pending an appeal, his personal representative may obtain 
leave to carry on the proceedings by order on petition of course at the 
Bolls. — Bmsom v. Patten, 44 L.T. 688. 

(clii.) C. A. — Appeal — Dismissal — Appeal by one Plaintiff. — Where an action 
by two or more plaintiffs is dismissed, any one plaintiff may appeal. — 
Beckett y.Attwood, 44 L.T. 660; 29 W.R. 796. 

(cliii.) C- A. — Appeal — Time — Refusal of leave to Amend — Ord. 88, r. 16, — When 
application for leave to amend pleadings is refused at the trial, the 
refusal forms part of the judgment, and on appeal from the judgment 
the Court of Appeal can give leave to amend. It is contrary to the 
practice to insert in the judgment any mention of the refusal. — Laird v, 
Briggs, L.R. 16 Ch. D. 665 ; 44 L.T. 361. 

(cliv.) Q. B. Div. — Attachvient of Debt — Garnishee Order — Partnerhip Firm — 
Ord. 45, r. 2. — A garnishee order will not be granted on partners in the 
name of the firm. — Walker v. Rooke, L.B. 6 Q.B.D. 681 ; 60 L.J. Q.B. 470. 

(civ.) P. D. A. Div.— Commission for Examination — Probate Action — 20 ^ 21 
Viet, c, 77, 8. 26. — Under sec, 26 of Probate Act, 1867, the Court can 
order a commission to issue to examine a person as to her knowledge of 
a testamentary document. — Banfield v. Pickard, L.B. 6 F.D. 88; 
29 W.B. 613. 

(olvi.) P. D. A. Div. — Costs — Administrator and Receiver pending 8mt^ 
Appeal . — The costs of an administrator and receiver pending suit were 
Allowed from date of appointment until the dismissal of an appeal from 
the decree in the action . — Taylor r. Taylor, L.B. 6 P.D. 29; 60 L.J. 
P.D. A. 46. 

(clvii.) O. A. — CostS’-^Qo^Defendamt^Form of Order,— The old prao^ee of 
ordering a snocessful plaintiff to pay costs of a defenoiiEtt, to be 
reooveted from the principid defendant^ is no longer to be used. The 
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proper order is to make the principal defendant pay the costs directly.— 
Rudow y. Cheat Britain, Life A^sti/rance Society ^ 50 L.J. Oh. 504; 
44 L.T. 688; 29 W.R. 585. 

(olviii.) Ch. Div. P. J. — Coete — Interrogatories Disallowed, — Where an order 
was obtained by plaintiff for farther answers to two interrogatories, but 
nine others were disallowed, the costs of adjournment into Court were 
ordered to be costs in the cause. — Alison y. AUson, 44 L.T. 547 ; 
29 W.B. 732. 

(clix.) P. D. A. Div. — Costs — Prohate — Codicil proved hy Legatee, — A legatee 
successfully propounding a codicil is entitled to the same costs as an 
executor under like oiroumstaaices. — Wi/fcmson y. Corfield, L.R. 6 P.D. 
27 j 60 li. J. P.D.A. 44 ; 29 W.E. 613. 

(clx.) Ch. Div. P, J . — Costs^Sequestration for — Ord, 47, r. 2. — 'Plaintiff 
having failed to comply with an order for payment of costs, and having 
no property except an army pension, a four-day order was made for 
payment of the costs, and in default leave given to issue a writ of 
sequestration against plaintiff. — Snow y. Bolton, L.B. 17 Ch. D. 433 ; 
44 L.T. 671 ; 29 W.R. 583. 

(clxi.) C. A. — Costs — Tamation^Apportionment, — Held, reversing the decision 
of C. P. Div. (see Practice cxxiv., p. 99) that plaintiff was entitled to 
the general costs of the action. — Sparrow v. Hill, 29 W.R. 705. 

(olxii.) C. A. — Costs — Taxation — Counter-Claim. — Held, reversing the decision 
of Ex. Div. (see Practice Ixvii., p. 68) that plaintiff was entitled to the 
costs of the action. — Baines v. Bromley, L.B. 6 Q.B.D. 691 j 60 L.J. 
Ex. 465; 29 W.B. 706. 

(olxiii.) Oh. DiV- M. Xt. — Costs — Taxation'-^Party and PoA'ty — 6 ^ 7 Viet., c. 73, 
s. 88. — On the withdrawal of a winding-up petition the solicitor of the 
company gave a personal undertaking to pay the petitioners’ taxed 
costs, and afterwards obtained an order on the company’s petition, 
under sec. 38 of Solicitors Act, 1843, for taxation : Held, that the order 
was irregular. — Ee Qrundy, Kershaw ^ Co., L.B. 17 Ch. D. 108 ; 50 L.J. 
Ch. 467 ; 44 L.T. 541 ; 29 W.B. 581. 

(clxiv.) Ch. Div. M. R- — Costs — Taxation — Transfer of Mortgage — Right to 
Retain Copies. — A solicitor acting in the transfer of a mortgage, trans- 
ferred at instance of mortgagor, for 5 persons interested in the mortgage 
moneys, charged the mortgagors with five copies of the draft transfer : 
Held that he was only entitled to charge for one copy. A mortgagee 
or transferee on being paid off has no right to keep copies of the mortgage 
or transfer. — Re Wade ^ Thomas, L.B. 17 Ch. D. 348; 44 L.T. 599; 
29 W.B. 626. 

(clxv.) Ch. Div. M. R. — Costs — Taxation — Winding. vp of Company — Repre- 
sentative Summons. — The. costs of summons by a contributory in the 
winding-up of a company, which has been selected as a representative 
case, are nob to be allowed as between solicitor and client. — Be The 
Mui/ual Society, 50 L.J. Ch. 400. 

(clxvi.) C. A. — Costs— Third Party — Ord. 16, r. 18.— Where third parties had been 
Drought in under Ord. 16, r. 18, and on the trial judgment was mven for 
defendants, the Court refused to make any order as to the costs of the 
third parties. — Witham v. Vane, 44 L.T. 718. 

(olxiii.) Ch. Div. 1*. J,— Costs— Withdra/wal of Defence— Ord. 28, r. 1.— By an 
order in an action one of two defendants was allowed to withdraw his 
defence on the terms his paying to plaintiffs their costs so far as 
occasioned by that defenoe down to date of application for leave to 
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withdraw : Held that this relieirad the withdrawing defendant from the 
general costs of the action. — Beal ^ Personal Advance Go* r* MoCaHh/yt 
44L.T.614. 

(olxvui.) Q. B. Div. — Cross Action — Different Issues ^8tay of Proceedmgs,^ 
A. brought an action against B. for detention of a ship and for freight 
of cattle, and B. brought an action against A. claiming a much larger 
amount for loss of the said cattle through A.’s negligence. The writs 
were issued on same day, but A.*8 claim was served first. The Court 
refused to stay B.*8 action and give him leave to counter-claim.— 
Adamson v. Tuff, 44 L.T. 420. 

(olxiz.) Ch. DiV. V. C. H. — Default of Appearance — Setting Aside Judgment, 
— Costs — Ord. 29, r, 14. — Leave given to defendant to set aside a judg- 
ment by default and liberty to appear and defend, on the terms of 
paying plaintiff his costs subsequent to delivery of statement of claim. 
— Willicms V. Brisco, 29 W.R. 713. 

(clxx.) Ch,. DiV. P. J. — Defendant of Unsound Mind — Ouardian^Ord, 13, 
r. 1.— One of the defendants to an action was of unsound mind, not so 
found by inquisition. He did not appear and no relief was asked against 
him : Held that plaintiff was not compelled to apply for the appointment 
of a guardian of the defendant. — Taylor v. Pede, 44 L.T. 614 j 29 
W.R. 627. 

(clxxi.) C. A.— Discovery — Inspection of Documents — Deceased Lunatic , — A 
lunatic having died intestate, defendant in an action to recover his real 
estate, who produced primd facie evidence that he was heir-at-law of the 
lunatic eaj poA'te patemd, was held entitled to an order to inspect docu- 
ments relating to the estate in the custody of the Registrars of Lunacy, 
though it was sworn and not contradicted that the lands liad descended 
ex parte matemd.^Be Smyth, L.R. 16 Oh.D. 673 ; 29 W.R. 686. 

(clzzii.) C. A. — Discovery — Inspection of Documents — Privilege. — Where a 
solicitor is consulted by a client in a matter as to which no dispute has 
arisen, and be applies to a third party for information to enable him to 
give legal advice to the client, the communications between the solicitor 
and third party are not privileged in subsequent legal proceedings. — 
Wheeler v, Le Mar chant, 44 L.T. 632. 

(clxxiii.)" Ch. DiV. P. J. — Discovery — Interrogatories — Administration. — In an 
administration action, persons beneficially entitled may require a 
defendant executor, before close of pleadings, to answer interrogatories 
as to the accounts of the estate. — Alison v. Alison, 44 L.T. 647 ; 29 
W.R. 782. 

(clxxiv.) Ch. Div. V. C. B- — Discovery — Interrogatories — Insufficient 
Answers — Ord. SI, r. 10 . — Where the whole of the answers are objected 
to, the summons for further answer need not specify the interrogatorieil 
seriatim, — Furher v. King (2), 60 L.J. Ch. 496 ; 29 W.R. 636. 

(olxxv.) Ch. Div. V. C. H. — Evidence — Affidavit — Motion for Judgment---‘ 
Ord, 37, r. 1. — On motion for judgment the Court has no power to order 
that the evidence shall be taken by affidavit. — ElUs v. Bobbins, 60 
L.J. Oh. 612. 

(clxxvi.) Ch. Div. P. J. — Evidence — Attestation of Notary Public — ^16 16 

Viet., c, 86, s. 22. — The documents in respect of which, under sec. 22 of 
Chancery Procedure Act, 1852, judicial notice is to be taken in the 
Chancery Div. of the seal or signature of a notary publip, include aReed 
of release attested by a Canadian notary public. — Broohe v. Brooks, 60 
L.J.Ch. 52ds 44L.T.612. 
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(olxxrii.) Ch. Div* M. Meifstu-^Order for ProdMoHonof Doeu^mm^ 

•^Ord, d6| r, 82.*-^* An official referee cannot maJke an order for production 
of doonmentfl. — DcmvilUer v. Myers, L.E. 17 Ch,D. 846 ; 29 W.R. 635. 

(olxxviii.) O. A. — Parties — Bankruptcy of Defendant — Coats — Ord. 60, rr. 2, 3. 
— Where defendant in an action booomes bankrupt, and the the question 
in dispute is one of a mere money demand capable of determination 
by the Bankruptcy Court, the trustee will not be joined as defendant, 
nor will the Court make any order as to costs already inouiTed. — 
Barter v. Bubeux, 44 L.T. 696 j 29 W.E. 622. 

(clzziz.) A. — Parties — Third Party Notice — Application for Direction — 

Ord. 16, rr. 18, 21. — Decision of Q. B. Div. (see Practice cxxxv., p. 100) 
affirmed. — Schneider v. Batt, 60 L.J. Q.B. 389. 

(olxxx.) Ch. Div. P. J. — Pleading — Amendment after Judgment — Ord. 41a ; 
69 r. 2. — After an order in a partition action had been made for sale 
and partition of property refen'ed to in the order as the heriditaments 
described in the statement of claim, an error in the description was 
discoyered. Leave was given to amend the claim, and judgment was 
ordered to be post-dated as of a day after the amendment. — Winhley 
V. Winhley, 44 L.T. 572 j 29 W.E. 628. 

(olxxxi.) Q. B. Biv. — Reference — Charge of Misconduct — Judicature Act, 
1873, 8. 67. — In an action for wrongful dismissal involving matters of 
account, when defendant justified on grounds of plaintiff’s misconduct : 
Held that an order referring the issues to an official referee was rightly 
made. — Sacher v. RaA)ozine» 44 L.T. 308. 

(olxzxii.) C. A. — Service out of Jurisdiction — Slander — Ord. 11, r. 1. — 
Leave will not be given to serve a writ out of the jurisdiction in an 
action for special damage resulting from a slander spoken out of the 
jurisdiction. — Bree v. Marescaux, 44 L.T. 644} 765. 

(olxxxiii.) C. A. — Set.off and Counter-claim — Judicature Act, 1873, 8. 24 (7)—" 
Ord. 19, rr. 2, 3, 8. — Where defendant counter-claims, and the Court 
holds that the nature of plaintiff’s claim is such that no set-off can 
be allowed, defendant is not entitled to separate judgment on his counter- 
claim. — Qathercole v. Smith, 29 W.E. 877. . 

(clxzxiv.) Ch. Div. V. C. B. — Substituted Service — Ord. 9, r. 2. — Substituted 
service of writ will not be ordered unless reasonable grounds are shown 
for supposing that it will come to the notice of the person served. — 
Fw'ber v. King (1), 29 W.E. 636, 

(cTxxxv.) Ch. Div. V. O* B. — Transfer of Action — Lord Mayor* s Court — 
Gorpm^ation Aggregate, — An action was brought in the Lord Mayor's 
Court against a company and 8. to restrain the company from paying 
money claimed by plaintiff to 8., and an interim injunction was granted. 
On motion by the company the proceedings were transferred to the 
Chancery Div. — Vickers v. Stevens, 44 L.T. 679 ; 29 W.E. 662. 

(olxxxvi.) Ch. Div. P. J^-^Trial^Jury — Specific Performance — Ord. 86, rr. 8, 
26. — An action for specific performance was directed, against wish of 
defendant, to be tried without a jury. — Usil v. Whelpton, 60 L.J. Ch. 
611; 29 W.E. 799. 

Principal and Agent 

(viii.) Ch. Div, P. J. — Account — Assignment to Third Party.— When an 
, assignment is made of a share of profits arising from the working of a 
: patent by licensees, the assignee is entitled to an 'account fkom the 
licensees ; but if he seeks such account he must place himself in the 
position of the assignor by offering to pay the licensees anything that 
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may be dae to them from the assignor, and the aoooimt most be taken 
once for all in the presence of ail parties ioterestecL—^srgf ntaan r. Afac* 
millant L.B. 17 Ch. D. 428. 

(ix.) C. A. — Employment of Agent Ignorant of Defect— ‘Misrepresentation — 
Fra/ud. — Where a principal enploys an agent ignorant of the trnth, in 
order that such agent may make a fale statement believing it to be 
true, and may so deceive the party with whom he is dealing, the agent^s 
representation amounts to a fraudulent misrepresentation by the prin- 
cipal. — Ludgater v. Love, 44 L.T. 694. 

(x.) C. A* — Undisclosed Principal — Sale — Contract, — Decision of Q. B. Div, 
(see Principal and Agent iii., p. 31) reversed. — New Zealmd Land Co, 
V. Watson (Reeston), 60 L.J. Q.B. 438} 44 L.T. 676 ; 29 W.E. 694. 

(xi.) C. A* — Unincorporated Society — Borrowing Powers — Authority , — LTeZd, 
varying decision of C. P. Div. (see Principal and Agent iv., p. 31) that the 
directors were liable but the society not liable. — Chapleo v. Brunswick 
Building Society , L.E. 6 Q.B.D. 696 ; 50 L.J. C. P.872; 44 L.T. 449 ; 
29 W.E. 619. 

Principal and Surety 

(iv.) C. A. — Go-Sureties — Contribution. — A surety cannot call upon his 
oo-surety for contribution until he has paid more than his proportion 
of the debt due to the principal creditor, provided that the co-surety 
has not been released by the creditor. — Ex parte Snowdon, Be Snowdon, 
L.E. 17 Ch. D. 44} 29 W.E. 664. 

(v.) Ch. Div. P. J. — Co-Sureties — Right to Share of Security. — Any security 
taken by one surety will, generally speaking, inure for the benefit of 
his co-sureties equally with himself. — Steel v, Dixon, 29 W.E. 735. 

Probate 

(xi.) P, D. A. Div. — Goddcil-- Erroneous Reference — Two Wills. — ^Testator 
executed a will in 1877, and in 1878 he executed another will superseding 
the first. In 1880 he executed a codicil which, by a mistake of the 
solicitor who prepared it, was drawn as a codicil to the first will ; Held 
that all three instruments must be admitted to probate. — In the goods 
of Stedham, 29 W.E. 748. 

(xii.) P. D. A. Div. — Compromise of Action. — In sanctioning arrangements 
between parties to probate causes, the Court does not intend to bind 
infants or other persons not sui juris. — Norman v. Strains, 50 L.J. 
P.D. A. 39 ; 29 W.E. 744. 

(xiii.) P. D. A. Div, — Execution-- Subsequent Alterations, — ^The clause in a 
will appointing executors was written partly on the second and partly 
on the third side of a will. Afterwards testator altered the clause, but 
his signature and those of the witnesses appeared only opposite the 
alteration on the second side. Probate granted to all the alterations. — 
In the goods of Wilkinson, L.E, 6 P.D. 100. 

(xiv.) P. D. A. Div. — Executor — Erroneous Description — Extrinsic Evidence, 
— ^Extrinsic evidence admitted to show which of two persona was in- 
tended by testator to be his executor, the description in the will being 
erroneous and ambiguous. — In the goods of Brake, 60 L. J. P.D. A. 48; 
29 W.E, 744. 

(xv.) P. D. A, Div. — Married Woman Executrix — Grant to Attorn^-^2f^ <5* 
21 Viet., c. 77, s, 79. — The husband of a sole executrix of a will and 
universal legatee having objected to her taking probate, the Court made 
the grant to her attorney.— v. Olerkef L.E, 6 P.D. 108; 29 W3« 828, 
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(xTi.) P, D* A# — ^Wi!l found after deatli with 

signature and attestation olanse out off and folded inside the will: Held 
sufficient evidence of an animus revoccm(U.--Magnesi v Hazelton, 44 
L.T.686. 


Public Health:— 

(xi.) O. A> — Locd^uthority-^ Contract &sceeding £50 — 38 ^ 39 Fict., c. 56, 
88, 174, 200. — Decision of Ex. Div. (see Public Health wiii., p. 103) 
reversed. — Eaton v. HaskeTf 60 L.J. Ex. 444 ; 44 L.T. 703 ; 29 W.R. 697. 

(xii.) C. A. — Nuisance — Injunction — Transfer of Local Authority — 88 ^ 39 
Viet., c. 66, 8. 276. — In 1876 an injunction was granted against the cor- 
poration of B., as the local sanitary authority, restraining them from 
polluting a river. In 1877 the sanitary authority of the corporation and 
the sewage works were transferred to a district drainage board, under 
the provisions of the Public Health Act, 1876 : Held that it was not 
competent in an action against the board to enforce the injunction 
obtained against the corporation. — Attorney-Oeneral v. Birmmgham 
District Drainage Board, 29 W.R. 793. 

Bailway 

(xvii.) C. A. — Liability to Fence Adjoining Lands — Release by Owner — Occu^ 
pier — 8 Viet,, c, 20, s. 68. — Decision of 0. P. Div. (see Railway xiii,, 
p. 104) affirmed.— Corry v. Q. W, Rail. Co., 60 L.J, C.P. 386j 44 L.T, 
701 ; 29 W.E. 623. 

(xviii.) Q. B.Diy. — Passenger — Bye-Law — Validity — Divisibility^^ Vict.,c, 20, 
s. 103. — A bye-law of a railway company provided “any person travelling 
without permission in a carriage or by a train of a superior class to that 
for which his ticket is issued, is hereby subject to a penalty of 40s., and 
shall, in addition, bo liable to pay his fare from the station where the 
train originally started, unless he shows that he had no intention to 
defraud :** Held that the bye-law was divisible, and that the first part 
was bad, as it did not make intention to defraud necessary to the inflic- 
tion of the penalty. — Dyson v. L. ^ N. W. Rail. Co., L.R. 7 Q.B.D, 32 ; 
60 L. J. M.O. 78 ; 44 L.T. 609 ; 29 W.R. 666. 

(xix.) Q. B. Div. — Passenger Travelling in Superior Class to that for ivhich 
Fare paid — Intent to Defraud— 8 Viet., c. 20, s. 103.— A passenger who 
travels in a carriage of a class superior to that for which he has taken 
his ticket, with intent to defraud the railway company of the difference 
between the fares, is liable to be convicted under 8 Yict., o. 20, s. 103, 
for travelling without having previously paid his fare. — Qillingham v. 
Walker, 44 L.T. 715. 

(xx.) C. A. — Railway Commissioners — Jurisdiction’— Arbitration Clause — 
22 ^ 23 Viet., c. 69 ; 86 ^ 37 Viet., c. 48, s, 8. — The Railway Companies 
Arbitration Act, 1869, does nbt confer on railway companies any powers 
to refer to arbitration, not before possessed by them, and sec. 8 of 
Regulation of Railways Act, 1873, applies only to certain particular 
differences between companies which in any Act are required or 
authorised to be referred to arbitration. — Ch'eat Western Rail, Co. v. 
Waterford and Limerick Rail, Co., 60 L.J. Oh. 613 j 44 L.T. 723*. 

(xxi.) C. A. — Railway Commissioners — Jurisdiction — Fares in Excess of Limit 
— 17 ^ 18 Viet., c. 81, 8. 2. — Held that the Railway Commissioners had 
no jurisdiction to entertain a complaint against a company of having 
demanded fares exceeding the limit fixed by statute.— Great Western 
Rail, Co, V. Railwa/y Commissioners, 60 L. J, Q.B. 483. 
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BeYdRue 

(V.) H. Ii.-— fucowe TcMJ^CoaZ 3ftn« — Ddduction for EtAha^ed 

5^6 Viet, c. 86 ; 29 Viet., e, 86, «. 8. — A tenant of ooal mines is not 
entitled, in computing profits for assessment of income 'tox, to deduct 
from the gross profits a sum estimated to represent the capital expended 
in sinking pits which have been exhausted by the year’s working. — 
CoUness Iron Co. v. Blach, L.R. 6 App. 815 ; 29 W.R Jri7. 

(vi) Q. B.I)iY , — Income Tax — Foreign Telegraph, Company — 16 ^ 17 Fief., c. 
84), a. 2.— Held that a foreign telegraph company having marine cables 
in connection with the Post Office lines in England, and having offices in 
England for the transmission of messages, were chargeable with income 
tax on the balance of profits from their receipts in this country. — 
Erichsen v Last, L.R. 7 Q.B.D. 12. 

(vii.) Q. B. Div. — Income Tax — Revenue Applied to Specific Purpose.--^ A 
docks and harbour board was directed by its statutes to apply receipts 
in certain specific ways, and such moneys were to be applied for no 
other purpose : Held that the board’s revenue was not liable to income 
tax. — Mersey Docks, ^c,, Board v. Lucas, 60 L.J. Q.B. 449 j 44 L.T. 645; 
29 W.R. 606. 

(viii.) Q. B. Div. — Inhabited House Duty — 41 Viet, c. 16, s. 13. — Part of a 
house was occupied by the owner for business purposes, part was occupied 
as a residence, and other parts were let and occupied for business 
purposes, and a care-taker and his wife resided in and attended to the 
house : Held that the parts occupied for business purposes were liable 
to inhabited house duty. — Yorkshire Insurance Co. v. Clayton, L.R. 
6 Q.B.D. 657; 60 L.J. Q.B. 471 ; 44 L.T. 802; 29 W.R. 639. 

(ix.) Q. B. Div. — Inhabited House Duty — Exemption — 41 Ftcf., c. 15, s. 13 
(2). — Held that the Income Tax Commissioners were justified in 
exempting premises from inhabited house duty when they consisted 
mainly of warehouses, but a cashier with £200 a-year salary slept in a 
room in the premises. — Holfe v. Hyde §r Co., L.R. 6 Q.B.D. 673; 60 
L.J. Q.B. 481; 44 L.T. 775. 

(x.) Q. B. Div. — Stamp Duty — Debenture on Promissory Note — 33 ^ 84 Ficf., 
c. 97, s. 49. — Held that an instrument not under seal, issued by a company, 
headed debenture, and stamped as a promissory note, whereby the 
company promised to pay A. or order £100, and to pay the holder 
interest thereon, on presentation of coupons attached, was a debenture 
within the meaning of the Stamp Act, 1870. — British India Steam 
Navigation Co. v. Inland Revenue Commissioners, 44 L.T. 878; 29 
W.R. 610. 

(xi.) Q. B. Div. — Succession Duty — A 2 )pointment — ^16 ^ 17 Viet, c. 61, ss. 
2, 4, 18. — Testator, who died before the passing of the S accession 
Duty Act, 1853, bequeathed funds on trust for his daughter for life, 
remainder to whom she should appoint, in default to her next..of-kin ; 
and legacy duty was paid on the fund at the rate of one per cent. 
After the passing of the Act, the daughter appointed in favour of her 
nieces, testator’s grandchildren : Held that the nieces were liable to 
pay a duty of one per cent, on a saooession derived from testator; and 
that the legacy duty paid had not diaoharged their liability.' — Attorney » 
General v. Mitchell, L.R. 6 Q.B.D. 648 j 60 L.J. Q.B. 408 ; 44 L.T. 680 ; 
29 W.R. 688. 

(xii). Oh. Div. H* B * — Succession Duty — Settled Latt4-^16 ^ 17 

61, s. 42 ; 40 ^ 41 Viet, e. 18, $. 22.^ Where land settled by an mstru- 
ment containing no power of sale Is aold by the Comt tuider the 
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proTiiions of tlie Settled Setatea Act, 1877, it thereby beoomea freed 
from aoy liability to snooession d^ty in respeot of the uses of the 
eettlement. — B$ Wcemer and 8Uel, 29 W.B. 726. 

Sootland, Law of 

(vii.) Bt. Tj.^Ap'Bdm&iit^Oonstruciion — Holograiph Wrtiwisf.—- Tenanta of 
quarries agree with the landlord to oonstruot a tramway on certain 
torms .* Held, on the construction of the agreement, that $ie tramway 
was to pass outside the inclosing wsJls cA the landlord's policy, and that 
the undertaking of the landlord togire the land required only amounted 
to an undertaking to give snoh rights in the land required as were vested 
in him. A landlord entered into an aneement with a tenant, the terms 
of which were dictated by the landlord to his factor, and the agpreement 
was then sighed by the tenant: Held not a valid holograph writ. — 
Sinclair v. Caithness Flagstone Quarrying Co,, L.E. 6 App. 34i0. 

(viii.) H. L- — Clyde Navigation Trustees — Riparian Owner — ^21 ^ 22 Viet,, c. 149, 
ss, 76, 84. — ^The Clyde Navigation Trustees being empowered by 21 & 22 
Yiot., 0 . 149, to dredge the Clyde to a certain depth, cannot be interdicted 
from dredging ground which has been declared the property of a riparian 
owner subject to the rights of the public and the trustees. — L<n*d 
Blantyre v. Clyde Navigation Trustees, L.E. 6 App. 278. 

(ix.) H* L. — Shareholders of Theatre — Bight cf Free Admission.— Trustees for 
shareholders of a theatre granted in 1858 a disposition of the ground and 
buildings to B., subject to a perpetual annuity to each shareholder, and each 
shareholder was to be entitled to free admission to the theatre. The 
theatre was burnt down and rebuilt, and was then sold, the conveyance 
being granted subject to the real burdens and conditions specified in the 
original disposition, including the conditions as to allowing the share- 
holders the privileges to which they were entitled : Held that the 
privilege of free admission rested only on the personal obligation of the 
original disponee and was confined to the theatre then existing. — Scott v. 
Howard, L.E. 6 App. 296. 

Settlement 

(xv.) C. A . — Marriage Settlement ^After-acquired Property.— In a marriage 
settlement it was witnessed that it was agreed and declared 
between and by the parties thereto, and the husband thereby covenated 
that the husband would make and concur in making all such assurances 
as would vest in the trustees on the trusts of the settlement any estate 
which should during the marriage vest in wife or in husband in her 
right after marriage; the wife became entitled to property to her 
separate use : Held that she was not bound by the covenant. — Dawes v. 
Tredwell, 44 L.T. 740 j 29 W.E. 714, 793. 

Ship:- 

(xli.) O# A»^^Oharter-party — Deliver at Safe Pori — Breach, — ^Decision of 
P. D. A. Div. (see Ship ii., p. 86) reversed. — The AlhamhrOrDH,, 6 P.D. 
68 j 60 L. J. P.D. A. 86 j 44 L.T. 637 ; 29 W.E. 656. 

(xlii.) P, D* A. Liv. — Charier^arty — Measurement of Cargo. — The general 
rule that cargo is to be paid for according to quantity delivered ht port 
of discharge, must prevail in the absence of express contrary provisions 
in the charter-party. — The Skanddnav, 60 L.J. P.D.A. 46. 

(xliU.) P« D, A, Div. — ColUsion-^Foreign Sh/^-^LiabiUty — Lex Loci— A 
collision took place on the high seas between a British and 'Spanii^ ship, 
and both sa^« The Snglish owners brought an action against the 
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Spanish owners who ha4 an offloe in England, and defendants pleaded 
that by Spanish law there was no personal liability : Seld a bad d^enoe* 
— The Leon, 44 L.T. 618. 

(xliv.) P, D. A. DiV* — Collision — Regulations for Preventing — Infringement — 
A barqne left port a few days before the Eegnlations for Preventing 
Collisions at Sea, 1879, came into operation : Held that the. barque was, 
nevertheless, liable for not having on board a fog-horn of the sort required 
by Aft. 12 of the Begulations. — The Love Bvrd, L.E. 6 P.D. 80; 44 
L.T. 660. 

(xlv.) C* A.»-^OolUsion — Thames Navigation — Breach of Bye^Lom, — Decision of 

P. D. A. Div. (see Ship xix., p. 70) reversed. — The Margaret, L3.. 6 P.D. 
76 ; 44 L.T. 291 ; 29 W.E. 633. 

(xlvi.) 0. A.— General Average — Beck Cargo — Jettison — Liahility of Ship^ 
owner, — Defendants agreed to let to plaintiff the upper deck of their ship 
for a cargo of cattle for a particular voyage, the vessel not to be 
responsible for mortality or accident of any ki^. On the voyage the 
master found it necessary, through stress of weather, to jettison the 
cattle ; Held that defendants were not liable to plaintiff either by 
way of damages or general average. — Wright v. Marwood, L.E. 7 

Q. B.D. 62; 29 W.E. 678. 

(xlvii.) Q. B. Div. — General Average — Loss of Freight — Fire, — A cargo of 
coals shipped to be delivered at S. bn payment of freight, took fire 
spontaneously, in consequence of which part had to be thrown over- 
board and the rest was so wetted in putting out the fire that it had to 
be discharged and sold at a port of refuge. As no freight was payable 
there, the coals realised more than if sold at port of discharge : Held 
that the shipowner was entitled to general average contribution for loss 
of freight. — Pirie v. Middle Dock Co,, 44 L.T. 426. 

(xlviii.) C. A. — Insurance Freight— Option to Discharge Ship — Perils of the 
Seas. — Plaintiffs^ ship was chartered with the condition that freight was 
not to be payable in the event of the ship becoming unseaworthy. 
Plaintiffs insured the freight with defendants against perils of the seas. 
The ship struck on a rook and was damaged so as to require repairs and 
the charterers discharged the ship : Held that defendants were not 
liable on the policy. — Inman Steamship Co, v. Bishhoff, L.E. 6 Q.B.D. 
648 ; 60 L.T. Q.B. 440 ; 44 L.T. 763; 29 W.E. 697. 

(xlix.) Q. B. Div .—Insurance — Freight-^Option of cancelling Charter-party — 
Risks incident to Steam Navigation. — A charter-party provided that if 
the ship did not arrive at port of lading bef|pre a particular day char, 
terers were to have the option of cancelling the charter-party. The 
owners insured the freight with defendants against all risks incident to 
steam navigation. Defendants did not know of the option to cancel in the 
charter-party. The ship owing to the failure of her machinery did not 
reach the port of lading till after the day named, and the charterers 
cancelled the charter-party ; Held that defendants were not liable on 
the policy. — Mercantile Steamship Co, v. Tyser, L.E. 7 Q.B.D. 78 ; 29 
W.E. 790. 

(1.) P. D. A. Div. — Nautical Assessors, — ^The Court should be guided by 
^he advice of assessors only on matters of nauiucal science, and ought 
not to allow any advice given by them, which it does not agroe with, to 
influence its decision. — The Aid, L.E. 6 P.D. 84 ; 60 L.JT. P.D. A. 40^ 29 
W.E614. 

(li.) C» A. — Salvage — Pilotage. — A ship having been driven out of her 
course was in great danger of being lostj and some pilots put off to 
assist her, and by means of preceding and signaUing to her, led her 
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to a iftfe anolionige : Held that the aervioes rendered by the pilots were 
salvage servioea. — AherhUmr. Pnee, 2& WM» 797* 

(Hi.) H. Ij. — Tug cmd Tow — Damage— ‘Contributory Negligence,— ‘When a 
vessel in tow of a abeam tug is damaged by oollision in oonsequenoe of 
the oonduot of the tag, the owners of the latter cannot set up oontribatory 
negligent on the pa^t of the vessel on the ground that the injury would 
have beem avoided if the latter had been cast off when the injury was 
imminent. — Bpaight v. TedcasiUt L.B. 6 App. 217; 44 L.T. 689; 29 
W.B. 761. 

Solicitor 

(x.) Q. B. Div. — Lien for Costs — Charging Order— ^ 24 Fict., c. 127, 
s, 28. — Defendant having, paid money into Court, plaintiff’s solicitor 
declined to proceed with the action except on terms to which plaintiff 
would not ag^ee. Plaintiff obtained an order for change of solicitors, 
and afterwards his former soUoitor obtained a Judge’s order at 
Chambers charging the money in Court with his costs in the action: 
Held that the ordar was rightly made. — Clover v. Adams, L.B. 6 
Q.B.D. 622. 

(xi.) Ch. Div. K. J.— Lien for Costs — Production of Marriage Settlement, — 
A solicitor who had prepared an ante-nuptual settlement on the instruo. 
tions of the wife, was summoned by her as a witness in an action in 
which the terms of the deed were in dispute, and refused to prod uoe 
the deed till his costs of preparing it were paid : Held that he was 
bound to produce it. — Fowler v. Fowler ^ 29 W.R. 800. 

(xii.) Ch. Div. V. C. B. — Mortgage from Client — Unusual Provision, — ^A 
client executed a mortgage to a soUcitor containing unusual and onerous 
provisions. It appearing that the nature and effect of the provisions 
was fully explained to the client at the time : Held that they would not 
be set aside, but a bill of costs which had been signed by the client 
without independent advice was ordered to be re-opened and taxed.~- 
Jones V. Linton, 44 L.T. 601. 

(xiii.) C. P. Div. — Negligence — Breach of Duty— Double Retainer, — When a 

• solicitor is acting for a client who has brought an action in which 
judgment is reserved, and another client, who has a claim on the 
defendant in the action, applies to him for advice as to enforcing his 
claim, it is the duty of the solicitor not to act for the second client, if by 
so doing he will be likely to injure the position of the first client in case 
he recover judgment in the action. — Barber v. Stone, 60 L. J. O.P. 297. 

(xiv.) Oh. Div. H!. J. — Notice — Constructive Trustee — Liability. — A solicitor 
who wrongfully, but in good faith, sold settled property ; Held not to 
have such notice of the settlement as to render him personally liable as 
a constructive trustee. — Williams v. Williams, L.B. 17 Ch.D. 437; 
44 L.T. 678. 

Trade Mark:— • 

(xii.) C. A. — Trade Name — Infringement — Expired Patent. — Defendant sold 
sewing machines in England manufactured by a German company, and 
described them in his circulars as being on the Singer ” system, with 
explanations showing that the machines were made in Germany accord, 
ing to expired patents of the plaintiff company: Held that plaintiffs > 
were not entitled to an injunction.— Manufacturing Co, v. Loog, 
19W.B.699. 

Trustee:— 

(xviii.) Ohu Div* V. C. B. — Breach of Trust — Doubtful QuesHon of Lam — 
Acgwie8cence.—u trustee under a will having on the advioe of counsel 
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paid a sum of money to and the Oonrt having held on the oonstrno. 
tion of the wiU five yearp afterwards (see Tf'^Z.lxxii., p. 14i2} that the money 
should ha^ been paid to the residuary legatee; it was held that the 
latter was entitled to recover it from the trustee’s estate, the amount to 
be recouped by E. — Wilson v. JDonaldt L.T. 467. 

(aix.) Ch. Div- K. J. — Oovmtmi with Third Party^OhligaUon to Enforce — 
Devastmit, — C. and P. were appointed trustees under a marriage settle- 
ment; by which husband covenanted to pay six months after his death, 
£500 to be held on trusts for wife and children. At the same time 
they had notice of the existence of a subsequent separation deed 
whereby S. covenanted to pay £500 immediately in substitution for the 
£500 payable under the first deed. C. and P. were S.’s executors, and 
paid the interest on the £600 to the person entitled under the settlement, 
but never transferred the £500. The husband died, and shortly after, 
wards the whole of S.’s estate was lost : Meld that 0. and P. were 
entitled to enforce the covenant under the settlement against the 
husband’s estate. — GolUns v. Rhodes^ 44 L.T. 414. 

(XX.) Ch. Div. P. J . — DirecUon to carry on Business — Debts Incurred — 
Execution against Trust Property — Deposit of Lease. — ^An executor, 
directed by his testator to carry on his business, did so and incurred 
debts, to pay off which he borrowed money from H., and deposited with 
him a lease forming part of the trust estate, but which the executor had 
renewed in his own name. H., having obtained judgment against the 
executor, seized goods which formed part of the trust estate under a 
fi. fa. : Meld that H. had no claim against the trust property, and that 
his equity in respect of the leaseholds must be postponed to that of 
testator’s estate. — Pillgrem v. Pillgrem, 29 W.B. 733. 

Vendor and Purchaser 

(xv.) C. A. — Covenant by Purchmer — Non-execution of Deed. — D. agreed 
With S. in 1824 for the purchase of an estate, and that the purchase 
deed should contain a certain covenant by D. The deed was executed 
by S., but not by D., and D. took possession : Held that the execution 
by D. of the counterpart of the deed containing the covenant could 
not be presumed. — Withrnn v. Vane, 44 L.T. 718. 

(xTi.) C A— Insurance by Vendor — Fire after Contract a/nd before Completion. — 
Decision of M. B. (see Vendor a/nd Purchaser, vi., p. 89) affirmed.-^Bot/nsr 
V. Preston, 50 L.J. Oh. 472 ; 29 W.B. 647. 

(xvii.) Ch, Div. K. J. — Statute of Frauds — Description of Property — Auction, 
•*»At a sale by auction a memorandum was added to the conditions of 
sale and signed by auctioneer that the propei*ty, of which no description 
was given, was duly sold to plaintiff, and a receipt for deposit money, 
mentioning the amount of the purchase.money, was also then signed 
and given him. Posters describing the property had been published, 
but there were none in the room at the sale: Meld no sufficient 
description of the thing sold to satisfy Statute of Frauds. — Shardlow v. 
Cotterill, 44 L.T. 649 j 29 W.B. 737. 

Voluntary Gift:— 

(ii.) C, A. — Fiduciary Relation — Medical Ma/n. — ^The executors of G., a* 
c widow, brought an action to recover £800 from defendant, her medical 
man, alleged to have been lent by her to him. The jury found that the 
money was advanced as a gift without undue infinenoe, that ttla rela- 
tion of medical man and patient ceased in 1872, and that after that time 
6. intentionally abode by what she had done ; Meld that judgment was 
rightly entered for defendant.-^JlitchaU v. Mtmfrm, 59 LJ. Ex. 460 $ 
29 W.B. 658. 
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Will*- 

(Ix.) O* A* — Annvdiy-^Ccmtiwu/(^ Ohwtg ^* — Testator directed Ms trustees 
to pay an annuity out of the rents and profits of a trust estate 
by half-yearly payments, and bequeathed the remainder of suoh rents 
and income to A. for life, remainder to children : HM that the annuity 
was not a continuing charge on the rents and profits. — WormaM, ▼, 
ilifasesn, L.B. 17 Ch. D. 167; 60 L.J. Ch, 482; 44 L.T. 409; 29 W.B. 
768, 795. 

QxL) Oh. Div. F. J. — ConstrucHon~~Cmtmgent-~-‘Legacy — Lapse.— Testatrix 
gave residue to the children of the late J. and fourteen other persons. 
J. was dead at date of will, and never had a child : Held that the 
fourteen others took the whole residue. — Spiller v. Madge, 29 W.E. 782. 

(Ixii.) C. A. — Construction — Gift on Marriage with consent of Qua/rdda/n. — 
Testator appointed his wife to be guardian of his children during 
minority and bequeathed legacies to his daughter C. on her attaining 
twenty-one, or on her marriage with the consent of her guardian 
or guardians. After death of testator and wife, and while there 
was no guardian, G. married and died under twenty .one : Held that 
the legacies to 0. failed.— iiJe Brecon's Trusts, 60 L. J. Ch, 607; 44 L.T. 
840 ; 767; 29 W.R. 604. 

(Ixiii.) Ch. Div. F. J. — Construction — Gift over on Ma/rriage — Absolute Gift , — 
Testator gave C. £8,000, but in event of his marrying K», he directed 
his executors to retain the £3,000 on trust for 0. and E. and their 
children. Three months after testator’s death C. married K: Held 
that the £3,000 must be invested in trust for 0. and E. and their 
children. — Money v. Money, 44 L.T. 639 ; 29 W.B. 660. 

(Ixiv.) Ch. Div. F. J. — Construction — Gift to Class — Gift Over^Other or 
0thers,’r-Held that a gift over of shares g^ven to a class of such of 
the class as died without having issue before their shares had been 
paid, to the other or others of the class, meant those of the class other 
than those dying without issue, and related to accrued as well as original 
shares. — Chaston v. Seago, 29 W.E. 778. 

(Ixv.) Ch. Div. F. J. — Construction — Legacy cha/rged on Beal Estate — 
Residuary Bequest, — Testatrix, after a specific devise to 0., and certain 
pecuniary legacies, bequeathed three legacies of £100 each with the 
proviso that if her estate would not produce those sums after the 
previous legacies were paid, then those sums were to abate, and she 
appointed G. residuary legatee : Held that the legacies were charged on 
residuary realty and personalty ; and that 0. took the real estate not 
specifically devised. — Farromt v. Garter, 44 L.T. 603. 

(Ixvi.) Ch. Div. F. J. — Construction — Legacy in Satisfaction of Covenant^ 
Mistake — Double Portions. — Testator having covenanted on his daughter’s 
marriage, that if he should die in her lifetime he would bequeath to the 
trustee of her settlement £5,000, to be held on the trusts thereof, and 
having survived his daughter, by a will made after her death gave 
£4,000 to the trustee to hold on the trusts of the settlement, the 
bequest being expressed to be made in pursuance of the covenant. He 
also gave £4,000 in trust for his daughter’s children : Held that, both 
gifts took effect. — Dyke v. Dyke, 44 L.T. 668. 

(ixvii.)^. C. — Construction — Estaie Tail — Born in wy Lifetime, — Devise to 
testator’s six grandsons as tenants in common, in equal shares for life 
with remainders to their respective issue in tail male ; with a proviso 
that, if any tenant in tail male should be bom in testator’s lifeUme, he 
revoked the devise made to him and gave him a life estate only with 
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remaiiider to his isfine in tail male. Ttie eldest son of one grandson was 
bom at date of will : Held that he took an estate tail. — Qihhons y. 
Gibbons, L.B. 6 App. 471. 

(IxTiii.) Oh, Div. F. J. — Construction — Period of Yssting.— Gift of a fund 
to trustees on trust for C . for life after her death to pay and divide among 
her children on attaining twenty-one respectively, with a gift over to sur- 
vivors in case any of them should happen to die before their shares 
became payable, without leaving issue ; with a power of maintenance 
during minorities, and ^an ultimate trust on death of all children under 
twenty-one without leaving issue : Held that the shares of O.’s children 
became vested at twenty-one absolutely. — Partridge v. Baylis, 44 L.T. 787 i 
29W.E. 820. 

(Izix.) Ch. Div. M. "R.-— Construction — Residuary Legatee, — Testatrix gave 
all she was possessed of to A. for life, and then gave certain pecuniary 
legacies and appointed M. residuary legatee. At date of will she had 
no real estate, but she had real estate at date of her death : Held that 
M. was only entitled to the personalty. — Re Methuen and Blore, L.R. 16 
Ch. D. 696 ; 60 L.J. Oh. 464 ; 44 L.T. 332; 29 W.R. 666. 

(Ixx.) ChL. Div. F. J* — Construction — Right to Reside in House, — ^Testator 
directed that his wife might reside in his house, rent free, daring her 
life. She lived in the house for some years and then let it : Held that 
she must hand over the rent to the trustees of the will. — May v. May, 
44 L.T. 412. 

(Ixxi.) C. A.— Construction — Second Cousins — Decision of M, E. (see Will 
xxii., p. 43) affirmed. — Bentham v. Wilson, L.E. 17 Oh. D. 262. 

(Ixxii.) Ch. Div. V. C. B. — Construction — Specific Devise — Land Contracted 
to be Sold. — Testator devised to E. the land taken by him in exchange 
from S. At date of will part of this land was under contract 6f sale, 
but the conveyance was not completed till after testator’s death : Held 
that the purchase-money did not go to E.^Wilson v. Donald, 44 L.T. 467. 

(Ixxiii.) Oh. Div. V. C. R.— Construction — Stock in Trade . — A barge-builder 
specidcally bequeathed his business and stock in trade : Held that old 
barges, which he had taken in part payment for new ones, and subse- 
quently let on hire, passed under the bequest. — Richardson v. PilUner, 
60 L.J. Oh. 488 ; 44 L.T. 404. 

(Ixxiv.) Q. B. Div. — Construction — Tenancy in Common, — ^Testator gave 
property to J. together with M. daring their lifetime, but if M. should 
marry she should be liable to lose her share immediately : Held that 
J. and M. took as tenants in common. — Jones v. Jones, 44 L.T. 642 ; 
29 W.E. 786. 

(Ixxv.) Ch. Div. V. C. B. — Tenant for Life and Remainderman — Imome-— 
—Testator gave a sum to trustees for his wife' for life 
with remainders over, to be raised out of his estate and invested with her 
consent. She received interest on the sum up to a certain day, when 
it was invested in stock with five months’ accrued dividends : Held that 
she was entitled to these dividends.-— Border v. Perowne, 44 L.T. 786 x 
29 W.E. 730. 
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ADDENDA. 

(Oases reported only in the Law Times Bepf^rtsBioA Weekly Reporter for July 80th.) 


Administration 

(xxvi.) Ch. Div. F. ‘Executor — Retainer — Proceeds of Sale of Realty . — 

A fund arising from the sale of a testator^ real estate not charged with 
debts is not subject to the executor’s right of retainer . — Walters ▼. 
Walters, 44 L.T. 769. 

Bankruptcy:— 

(Ixxxix.) C. J. B . — Act of Bankruptcy . — Where a bankruptcy petition has 
been presented within six months, and other proceedings have been 
regular, a person may be adjudged bankrupt on an act of bankruptcy 
committed more than twelve months previously . — Ex parte Orepe, Ee 
Grepe, 29 W.R. 824. 

Mortgage 

(xxx.) Ch, Div. V. C. B. — Power of Sale — Conveyance hy Executors . — 
87 ^ 38 Viet, c. 78, s. 4. — The executors of a deceased mortgagee, who 
has contracted to sell under a power of sale, cannot convey under sec. 4 
of Vendor and Purchaser Act, 1874.— Ee WhMs Mortgagei 29 W.B. 
820. 


Practice 

(clxxxvii.) Ch.. Biv. F. J. — Reference — Objections to Report Costs, ^ 
Objections may be made to the report of an official referee, to whom 
questions in an action have been referred, on further consideration; but 
notice of the objections should be given. Where plaintiffs in an 
administration action had made charges against the trustees which had 
largely increased the costs of a reference in the action, and which proved 
unfounded ; they were ordered to pay the costs of the action, except 
such costs as would have been occasioned by a common adpiinistration 
judgment . — Sykes v. Brook, 29 W.R. 821. 

(clxxxviii.) Q. B. Div . — Writ of Summons — Time . — A writ of summons in an 
action does not date back to the earliest hour of the day on which it is 
issued . — Clarke v. Bradlaugh, 44 L.T. 779; 29 W.R. 822. 

Ship 

(liii.) C. A. — Foreign Judgment^AcUon in Rem . — The Admiralty Div. cannot 
entertain a suit in rem on a foreign judgment in personam for damages 
arising out of a oollision.— Ths City of Mecca, 44 L.T. 750. 
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